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CONTRACTS. 


CHAPTER  XVIIL 


ALTERNATIVE  PKOMISESu 


Altematiye  promises  may  be  at  election 
of  either  party,  §  619. 

Unless  otherwise  provided,  election  is 
with  promisor  when  mode  of  per- 
fonnance  is  alternative,  §  620. 

When  election  is  with  promisee,  he 


must  notify  promisor  of  his  choice, 

§621. 
Election  limited  bj  its  own  terms,  § 

622. 
Election  is  final,  §  623. 
When  one  alternative  is  impossible^ 

the  other  is  imperative,  §  624. 


§  619.  Ah  alternative  promise  may  be  at  the  election  of 
the  promisor  or  of  the  promisee.    The  promisor  may 
reserve  to  himself  to  do  one  of  two  or  more  things ;  ^^^es^ 
or  he  may  agree  to  .do  one  of  two  or  more  things  at  ^^^!^^ 
the  election  of  the  promisee.    He  may  say,  for  in-  either  of 
stance,  '*  I  will  sell  you  one  of  this  row  of  houses,  ^omisee.^' 
whichever  I  choose ;"  or  he  may  say,  "  I  will  sell 
you  one  of  this  row  of  houses,  whichever  you  choose."    "When 
the  promisor  has  the  choice,  then  he  is  chargeable  only  in  case 
of  his  refusing  to  exercise  and  effectuate  the  choice,  e.  ^.,  only 
in  case  be  refuses  to  pick  out  and  convey  one  of  the  row  of 
houses.    He  need  not,  however,  make  his  election,  until  the 
time  when  the  promise  is  to  be  performed;^  unless  when  from 
the  nature  of  the  transaction  the  duty  to  make  a  prior  notifi- 
cation is  to  be  inferred.* — ^How  far  "option"  contracts  are 
illegal,  as  wagers,  is  already  discussed.' — When  a  note  is  in 

>  Townsend  v.  Wells,  3  Daj,  827.  the  text  is  discnssed  bj  Dr.  Emil  Bern- 

'  Aldrich  o.  Albee,  1  Greenl.  120 ;  stein,  in  an  essay  entitled  Zor  Lehre 

Plowman  v.  Riddle,  7  Ala.  776.  vom    alternativen    Willen    and   den 

'  Supra^  §§  449  et  uq.    The  topic  in  alternativen  Reohsgesoh&ften,  Berlin, 
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§  620.]  CONTRACTS.  [CHAP.  XVIII. 

the  alternative,  as  when  it  is  payable  in  money,  or  furniture, 
or  other  specific  articles,  the  debtor  has  an  election  to  pay  in 
money  or  such  specific  articles;  and,  as  we  will  see  more  fully 
hereafter,^  after  the  day  of  payment  has  elapsed  without 
payment,  the  creditor  has  the  right  to  demand  payment  in 
money.* 
§  620.  When  the  election  is  merely  as  to  the  mode  of  per- 
formance, and  when  it  is  conditioned  on  the  conve- 

UDle88  .  '  .  /•     .  .111- 

otherwise  nicnce  or  capacity  of  the  promisor,  then  the  election 
ei^uon  to  ^8  ^i^l^  ^he  promisor ;  and  when  an  alternative  mode 
teorVhen*"  ^^  performance  is  reserved,  and  the  election  is  not 
mode  of  given  to  the  promisee,  it  ordinarily  rests  with  the 
anceisai.  promisor.'  Thus,  when  C.  contracted  with  £.  to 
temative.  deliver  him  "  from  one  to  three  thousand  bushels  of 
potatoes,"  it  was  held  that  C.  had  the  option  of  delivering  any 

1878.     He  takes  np  the  qaestion  of  tion  ;  **  if  I  do  not  do  the  one  thing,  I 
the  object  of  alternative  obligations,  will  do  the  other."    This  vieWi  which 
—whether  it  is  both  alternatives  or  is  held  bj  Fitting,  Windscheid,  Brlnz, 
neither,  or  onlj  the  alternative  that  and  Bernstein,  is  controverted  by  Pes- 
is  nltimatelj  chosen.    Two  conflicting  catore,  who  admits,  however,  that  obli- 
theories  are  noticed.   By  the  first,  both  gations  with  an  option  reserved  to  the 
objects  are  in  view  at  the  time  of  en-  creditor  are  conditional.     Only  those 
tering  into  the  obligation,  and  one  of  in  which  the  option  is  reserved  to  the 
these  is  liberated  bj  the  subsequent  debtor  he  holds  are  alternative, 
action  determining  the  choice.    Bj  the        >  Infra,  §  623. 
other  theory,  there  is  no  object  in  view        '  Hey  wood  v,  Heywood,  42  Me.  229  ; 
until  one  is  finally  elected.    According  Church  o.  Feterew,  2  P.  &  W.  301 ; 
to  Bernstein,  both  objects  may  be  re-  Trowbridge  v.  Holcomb,  4  Oh.  St.  38 ; 
garded  as  in  the  creditor's  view,  and  Choice  v.  Moseley,  1  Bailey,  136  ;  Plow- 
both  within  the  range  of  the  debtor's  man  v.  Riddle,  7  Ala.  775  ;  Mitchell  v. 
duty.    This  distinction  is  also  taken  by  Gregory,  1  Bibb,  449;  Shrewsberry  v. 
Windscheid,    see     Kritische    Viertel-  Buckleys,  4  Bibb,  260;   Lawrence  r. 
jabrschrift  fUr  Gesetzgebung,  etc.,  N.  Dougherty,  5  Yerg.  435  ;  Miller  v.  Mc- 
S.vol.  iv.  310. — "Die  sogenannte  alter-  Clain,  10  Yerg.  245.     As  to  notes  pay- 
native  Obligation"   is  the  title   of  a  able  in  goods,  see  supra,  §  599. 
treatise  by  Dr«  Gjistav  Pescatore,  pub-       >  Layton    v.   Pearce,    1    Doug.   16 ; 
lUhed  in  Marburg,   in  1880.    Its  ob-  Penny  v.  Porter,  2  East,  2 ;  Small  v. 
ject  is  to  establish  on  the  basis  of  the  Quincy,  4^  Greenl.  497  ;   Appleton  v. 
Roman  law  a  solution  of  this  topic.  Chase,  19  Me.  79 ;  Morton  v.  Webb,  36 
The  maxium ;  duae  res  in  obligatione,  Me.  270 ;   Mayer  v.  Dwinell,  29  Vt. 
una  in  solutione,  is  declared  vague  and  278 ;  Smith  v.  Sanborn,  11  Johns.  59 ; 
unsatisfactory.     The  prevalent  view  State  v,  Worthington,   7  Ohio,  171 ; 
among  modem  German  Jurists  is,  that  Church  v.  Feterow,  2  P.  &  W.  301. 
an  alternative  is  a  conditional  obliga- 
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CHAP.  XYIIL]  ALTBRKATIVB  PROMISES.  [§  621. 

number  of  bushels  be  chose  between  one  and  three  thousand 
bushels.^  And,  as  a  general  rule,  '^  in  case  an  election  be  given 
of  two  several  things,  always  he  that  is  the  first  agent,  and 
which  ought  to  do  the  first  act,  shall  have  the  election."' 

§  621.  When,  from  the  whole  agreement,  it  appears  that 
the  promisee  is  to  have  his  choice  between  the  alter- 
natives,  then  the  election  is  to  be  with  him.*    In  tion  is  with 
such  case  the  promisee  must  notify  the  promisor  of  he°mu^* 
his  election,  if  the  more  stringent  of  the  alternatives  "^j5_*^® 
be  taken,  as  a  condition  precedent  to  charging  the  of  his 
promisor.*    Thus,  where  a  lease  provided  that  the 
rent  should  be  paid  either  quarterly  or  half-quarterly,  it  was 
held  that  the  lessor  could  not  distrain  at  the  end  of  the  half- 
quarter  without  giving  lessee  notice  of  his  intention  to  take 

1  SnuJl  V,  Qnmey,  4  Oreenl.  497.  Brooknum's  Trnsts,  L.  R.  6  Ch.  182 ; 

In  Disborongb    v.  NellBon,    3  Jolin.  Tielns  v.  Hooper,   6  Bz.  853;  Elkins 

Cas.  81,  C.  agreed  to  deliver  to  E.,  bj  v,  Parkhiurst,  17  Vt.  105.  Hence,  when 

the  first  of  May,  from  seven  hundred  to  monej  was  loaned  for  the  term  of  six 

one  thousand  barrels  of  meat,  at  six  or  of  nine  months,  it  was  held  that  the 

dollars  a  barrel,  to  be  paid  on  delivery,  borrower,  for  whose  benefit  the  oon- 

C.  delivered  seven  hundred  barrels,  tract  was,  had  the  election  as  to  the 

and,  before  the  first  of  May,  tendered  time  of  repayment.    Reed  v,  KUbarn 

to  B.  three  hundred  additional  barrels.  8oo.,  L.  R.  10  Q.  B.  264.    And  where 

These  K  refused.    It  was  held  that  he  goods  are  sold  on  a  credit  of  six  or  nine 

was  bound  to  pay  for  the  whole  one  months,  the  duration  of  the  credit  is  at 

thousand  barrels,  the  delivery  of  the  the  election  of  the  purchaser.     Price 

final  three  hundred  being  at  C.'s  option,  v.  Nixon,  5  Taunt.  338 ;  Helps  v.  Win- 

<  Go.  Lit.  145,  a  ;  South  £.  R.  R.  v.  terbottom,  2  B.  &  Ad.  436,  cited  Leake, 

R.  R.,  17  Q.  B.  485.    When  a  sum  is  2d  ed.  677 ;  see  Middlesex  v.  Thomas, 

payable  to  A.  or  B.,  A.  and  B.  may  sue  5  C.  E.  Green,  39  ;  Burkhalter  v.  Bank, 

jointly.     Willoughby  v.  WUloughby,  42  N.  Y.  538 ;  Archibald  v.  Argall,  53 

6  N.  H*  244 ;   Osgood  v.  Pearsons,  4  111.  307. 

Gray,  455 ;  Walrad  v.  Petrie,  4  Wend.  *  Supra^  §  567 ;  Leake,  2d  ed.  677 ; 
578.  That  when  a  promisor  is  sued  on  Fordley's  case,  1  Leon.  68 ;  Chippen- 
an  alternative  promise  both  altema-  dale  v.  Thurston,  4  C.  &  P.  98  ;  Rob- 
tives  must  be  negatived,  see  Richards  erts  v.  Beatty,  2  P.  &  W.  3. 
V.  Black,  6  C.  B.  437 ;  Leigh  v.  Lillie,  «  Supra,  §§  567  et  seq,;  Leake,  2d  ed. 
6  H. &N.  165  ;Gihnan  V.Moore,  14  Vt.  678;  Vyse  v.  Wakefield,  6  M.  &  W. 
457;  Plowman  v.  Riddle,  7  Ala.  775;  442;  Rippinghall  v.  Lloyd,  5  B.  &  Ad. 
that  when  a  party  is  allowed  to  pay  or  742 ;  Watson  v.  Walker,  23  N.  H.  471 ; 
make  satisfaction  in  one  of  two  ways,  Clongh  v.  Hoffman,  5  Wend.  500 ;  Top- 
he  has  a  right  to  the  way  he  may  ping  v.  Root,  5  Cow.  404;  and  cases 
choose,  Layton  v,  Pearce,  1  Dougl.  15  ;  cited  svpra,  §§  557,  561. 
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§  628.]  CONTRACTS.  [CHAP.  XVIII. 

the  half-quarterly  alternative.*  It  is  otherwise,  however, 
when,  from  the  structure  of  the  agreement,  it  appears  that  a 
notice  by  the  promisee  was  not  intended  by  the  parties.' — As 
a  general  rule,  when,  from  the  circumstances  of  the  case,  injus- 
tice will  be  done  to  the  party  unless  notice  of  the  election  be 
previously  given  to  him,  then  such  notice'should  be  given.' 

§  622.  The  election  is  limited  by  its  own  terms.*  When  the 
party  having  the  option  is  bound  by  the  contract  to 
umfted^y  ^xcrcise  it  within  a  certain  period,  if  he  let  that 
its  own  period  elapse  without  exercising  the  option,  the  right 
is  forfeited.*  The  same  distinction  is  applicable  to 
place.  If  the  right  to  perform  an  alternative  at  a  particular 
place  is  not  complied  with,  e.^.,  where  property  is  to  be  deliv- 
ered at  a  particular  place,  or  money  paid,  then  the  election 
right  is  forfeited.* 

§  628.  We  have  already  seen  that  when  an  election  is  to 
EiecUon  Is  be  cxcrcised  as  to  rescission  or  ratification,  such  elec- 
^°*^'  tion  is  finaU    The  same  rule  applies  when  an  elec- 

tion is  open  between  alternative  conditions.  The  alternative 
chosen  must  be  adhered  to.'  By  failure  to  avail  himself  of 
one  alternative,  in  the  way  limited  by  the  contract,  the  pro- 
misor becomes  finally  bound  to  the  other.'    Thus,  where  rent 

1  Mallam  v.  Arden,  10  Bing.  299.  >  Leake,  2d  ed.  679,  citing  Brown  v. 

*  Townsend  v.  WeUs,  3  Day,  327 ;  Ins.  Co.,  1  £.  &  E.  853,  in  which  Lord 
supra,  §  567.  Campbell,  C.  J.,  said:   *' Where  there 

*  Plowman  v.  Riddle,  17  Ala.  775 ;  is  an  election,  given  by  contract,  and 
Aldrich  v.  Albee,  1  Greenl.  120 ;  supra,  the  election  is  made,  it  is  the  same  as 
§§  667,  571  et  seq,  if  there  had  been  no  election ;  and  the 

*  Hejwood  V.  Heywood,  42  Me.  229 ;  party  is  absolutely  bound  to  do  that 
Church  v.  Feterow,  2  P.  &  W.  301;  which  hehas  elected  to  do."  S.P.,Gath 
Choice  V.  Moseley,  1  Bailey,  136 ;  v.  Lees,  3  H.  &  C.  558 ;  Heywood  v.  Hey- 
Plowman  v.  Riddle,  7  Ala.  775.  wood,  42  Me.  229 ;  Townsend  v.  Wells, 

*  Shearer  v.  Jewett,  14  Pick.  232.  3  Day,  327 ;  MoNitt  v.  Clark,  7  Johns. 
As  to  legality  of  ''option," see  supra)  465;  Church  v.  Feterow,  2  P.  &  W. 
§  453.  301 ;  Choice  v.  Moseley,  1  Bailey,  136 ; 

^  Stewart  v.  Donelly,  4  Yerg.  177.  Laurence  v.  Dougherty,  5  Yerg.  435 ; 
As  to  performance  in  respect  to  place,  Miller  v,  McClain,  10  Yerg.  245 ;  Plow- 
see  infra f  §§  871  et  seq,  man  v.  Riddle,  7  Ala.  775  ;  Collins  v, 

1  Supra,  §  290;   BenJ.  on  Sales,  §  Whigham,  58  Ala.  438. 

359 ;   Brown  v,  Ins.  Co.,  1  E.  &  B.  *  Stewart  v.  Donelly,  4  Yerg.  177 ; 

^53;  Gath  v.   Lees,  3  H.  &  C.  558;  Townsend  v.  Wells,  3  Day,  327;  McNitt 

HLynch  v.  O'Donnell,  127  Mass.  311.  v.  Claj  k,  7  Johns.  465 ;  Nesbitt  v.  Pear 
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CHAP.  XVin.]  ALTERNATIVB  PROMISES.  [§  624. 

was  reserved  by  agreement  "  to  be  paid  quarterly  or  half-quar- 
terly if  required,"  the  landlord,  as  we  have  seen,  was  held  to 
be  precluded  after  taking  a  series  of  quarterly  payments  from 
the  first  payment  on,  from  calling  for  half-quarterly  payments.* 
§  624.  When  one  of  two  alternatives  becomes  impossible 
(as  where  one  of  two  dates  becomes  impracticable), 
then  the  promisor  is  bound  to  perform  the  other  alternative 
alternative.'  When  one  of  the  periods  has  elapsed,  bie™the*^ 
then  the  other  becomes  obligatory.*  And  when  a  ^ratwe!™' 
note  is  payable,  at  any  time  before  maturity,  in 
specific  articles,  the  election  so  to  pay  is  terminated  by  ma- 
turity. After  that  period  the  payee's  right  to  demand  money 
is  absolute.^  An  important  exception  to  the  above  rule  exists 
in  cases  where  one  of  the  alternatives  is  inoperative  under 
the  statute  of  frauds.  In  such  case  '^  it  is  manifest  that  of 
such  alternative  engagements  no  action  will  lie  upon  that  one 
which,  if  it  stood  alone,  could  be  enforced  as  being  clear  of  the 
statute  of  frauds,  because  the  effect  would  be  to  enforce  the 
other ;  namely,  by  making  the  violation  of  it  the  ground  of  an 
action."*  "  The  principle  of  the  rule  is  that  where  the  con- 
tract is  entire,  no  one  part  being  severable  from  the  other,  and 
part  of  it  is  within  the  statute,  the  other  part  cannot  be  en- 
forced. To  constitute  a  cause  of  action  on  the  agreement  it 
was  necessary  to  aver  a  breach  of  both  alternatives  of  the  pro- 
mise, and  as  under  the  statute  there  could  be  no  breach  of  the 
promise  in  respect  to  the  land,  there  could  he  no  cause  of  action 
on  the  promise  in  respect  to  the  money."* 

son,  33  Ala.  66S.    As  to  time  as  a  con-  supra,   §   328 ;  Churoh  v.  Feterow,  2 

dition  see  supra,  §  557 ;  infra,  §§  881  Pen.  &  W.  301. 

etseq.  6  Browne,   Stat.,  of  Frauds,  §   152. 

1  Hallan  v.  Arden,  10  Bing.  299.  Patterson  v.  Ganningham,  12  Me.  506 

*  Stevens  v.  Webb,  7  C.  &  P.  60 ;  Crawford  v,  Morrell,   8    Johns.   253 
infra,  §  328.  Van  Alstine  v.  Wimple,  5  Cow.  162 

•  Choice  V.  Moselj,  1  Bailey,  136,  Gkx)drich  v.  Niokols,  2  Root,  498. 

and  cases  cited  supra,  §  328.  ^  White,  J.,  Howard  v.  Brower,  Sap. 

«  Roberts  r.  Beattj,  2  Pen.  &  W.  63 ;    Ct.  Ohio,  1881,  13  Rep.  215 ;  see  supra, 

§328. 
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I.   INTERPRETATION. 

§  627.  Between  interpretation  and  construction  several  im- 
portant points  of  difference  are  to  be  noted.    In  the 
first  place,  the  office  of  interpretation  is  to  deter-  between*^'^ 
mine  the  meaning  of  words :  that  of  construction   JJJJJ'^J" 
to  determine  the  meaninir  of  the  whole  document  interpreta- 

f  Inn 

of  which  these  words  are  the  ingredients.  A  forei^^n 
word,  or  a  term  of  art,  for  instance,  appears  in  a  document ; 
or  a  term  that  is  illegible  or  otherwise  obscure.  The  meaning 
of  this  word  must  be  determined  before  the  meaning  of  the 
document  of  which  the  word  is  part  can  be  collected.  The 
word  "  usance,"  to  take  a  case  elsewhere  noticed,  appears  in 
a  contract;  to  attempt  to  construe  the  contract  until  this 
word  is  interpreted  would  be  futile,  and  so  with  regard  to  the 
word  "  danseuse"  in  a  contract  by  a  theatrical  manager.  Un-^ 
til  this  word  is  interpreted  the  contract  cannot  be  construed  ;^ 
and  the  work  of  interpreting  the  word  is  entirely  distinct 
from  that  of  Subsequently  construing  the  contract. — ^Then, 
secondly,  the  faculties  required  for  interpretation  are  very  dif- 
ferent from  those  required  for  construction.  The  faculties 
required  for  interpretation  are  linguistic ;  they  are  such  as 
concern  the  determining  the  meaning  of  words.  Of  this  the 
simplest  illustration  is  that  of  the  interpreter  who  is  called 
into  court  to  translate  the  words  of  a  foreign  witness  who  can- 
not speak  in  the  vernacular.  Or  the  language  of  a  past  era 
has  to  be  explained ;  and  of  this  we  may  take  as  an  illustra- 
tion a  case  elsewhere  noticed,  where,  in  order  to  explain  the 


In/ray  §  630. 


§  627.]  OONTRAOTS.  [CHAP.  XIX. 

word  ^^  Gottesdienst/'  as  used  in  a  church  contract  among 
Pennsylvania  Germans  fifty  years  previously,  it  was  held 
allowable  to  show  that  at  that  period  ^*  divine  service"  did 
not  include  Sunday-schools.^  Or  the  object  may  be  to  show 
the  sense  in  which  a  word  is  used  in  a  foreign  country,  or  the 
sense  in  which  it  is  used  by  a  local  custom  in  our  own  land  ; 
and  to  show  this,  extrinsic  proof  may  be  received.'  For  the 
work  of  interpretation,  therefore,  the  mind  works  objectively, 
the  object  being  to  determine  critically  something  outside  of 
its  own  operations — e.  g.  the  meaning  of  a  foreign  or  ancient 
word,  or  of  a  term  of  art  is  to  be  sought,  or  the  sense  in  which 
a  word  was  used  by  those  by  whom  the  document  in  issue 
was  framed  to  be  explored.'  «On  the  other  hand,  the  work  of 
construction  is  mainly  logi<^l.  The  question  is — not  as  to  the 
meaning  of  particular  words,  for  that  is  settled  before  we  be- 
gin the  construction  of  the  document  in  which  these  words 
occur — but,  what  is  the  general  sense  of  the  document,  and  to 
get  at  this  we  have  to  resort  to  such  logical  laws  as  will 
enable  us  to  draw  conclusions  which  will  be  both  just  and 
consistent.  The  ofiice,  therefore,  of  interpretation  is  analytic, 
that  of  construction  is  synthetic ;  the  office  of  the  one  is  to 
get  at  the  facts,  that  of  the  other  to  group  these  facts  and  de- 
termine their  meaning;  interpretation  is  exploration,  con- 
struction is  induction.  Interpretation  goes  outside  of  the 
text  and  appeals  to  extrinsic  proof  to  get  at  the  meaning  of 
the  text ;  construction  is  limited  to  criticism  of  the  text  as 
thus  discovered. — Another  important  distinction  remains  to 
be  noticed :  interpretation  goes  to  questions  of  fact,  mainly 
for  the  jury ;  construction  to  matters  of  law,  mainly  for  the 
court.'  Whether  a  term  of  art,  or  a  foreign  or  obsolete  word 
has  a  particular  meaning  is  for  the  jury  to  determine ;'  when 
this  is  determined,  then  it  is  for  the  court  to  give  the  general 
sense  of  the  collocation  of  words  of  which  the  disputed  words 
are  part.  It  is  true  that  the  rules  of  interpretation  and  of 
construction  are  necessarily  more  or  less  blended,  since  in  de- 

>  Gasg*  App.,  73  Penn.  St.  39  ;  infra,        •  See  infra,  §§  631,  647  et  $eq. 
§  635.  *  Wh.  on  Er.  §§  493,  939. 

'  Infroy  S§  631,  661. 
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CHAP.  XEL]       INTERPRETATION  AND  CONSTRUCTION.  [§  628. 

termining  the  meaning  of  a  word  we  have  to  appeal  some- 
times to  the  context,  just  as  in  determining  the  context  we 
have  to  throw  ourselves  into  the  position  of  the  author  when 
he  used  the  particular  words.  Nevertheless,  the  function  of 
determining  the  meaning  of  words  singly,  and  the  function  of 
determining  the  effect  of  those  words  after  they  are  defined, 
are  as  different  as  are  etymology  and  logic.  And  they  will  be 
80  considered  in  this  chapter.^ 

§    628.    Interpretation  has    been  classified  as  (1)  literal 
{interpretaHo  restrictiva),  (2)  liberal  {inierpretatio  ex- 
iensiva\  (8)  arbitrary  {inierpretatio  predestinata)^  (4)  So^o?^^ 
authoritative  {interpretatio  declarativa). — (1)  Literal  interpreta- 
interpretation  is  where   the  IStter  is  closely  fol- 
lowed, as  where,  in  interpreting  a  statute,  the  term  ^^  man'' 
is  given  an  exclusively  masculine  sense,  and  where  meta« 
phorical  terms  are  construed  literally,  e,  g.j  the  term  death 
by  '^  shedding  of  blood,"  in  a  statute,  being  held  to  mean 
exclusively  death  by  a  wound    from  which  blood  flows.* 
The  literal  meaning,  however,  is  not  to  be  adopted  so  as  to 
destroy  the  meaning.*    Thus  the  literal  meaning  of  <^  ten 
pockets  of  hops"  would  make  the  q  uantity  very  small ;  but 
evidence  is  admissible  to  show  that  a  ^^  pocket"  is  a  hundred- 
weight, and  this  meaning,  when  proved,  will  be  accepted.* 
(2)  Liberal  interpretation  is  the  ascription  to  words  of  their 
largest  sense.    Of  this  we  have  an  illustration  in  the  inter- 
pretation of  the  words  ^^  regulate  commerce"  in  the  constitu- 

'  Dr.  Lieber,  Legal    and   Politioal  spirit   tliongh  not  within  the  letter 

Hermenentics   (3d    edition,   1880,  bj  of  the  text."    (p.  44.)    '*  That  branch 

Hammond),  thas  ezpreesee  thediatinc-  of  science  which  establishes  the  prin- 

tion:    "Interpretation  is   the  art  of  oiples  and  rules  of  interpretation  and 

finding  out  the  true  sense  of  any  form  oonstmction  is  called  hermeneuticsy  f^om 

of  words ;  that  is,  the  sense  which  the  Greek  'if/unvivw,  to  explain,  to  inter- 

their  author  intended  to  oonyey  ;  and  pret ;  and  the  actual  interpretation  of 

of  enabling  others  to  derire  from  them  them  exegesUf  from  the  Greek  •{nyvriC) 

the  same  idea  which  the  author  in-  explanation.    Hermenentics  and  exe- 

tended  to  oonvey.''    (p.  11.)     **€k>n-  gesis  stand  in  the  relation  to   each 

struction  is  the  drawing  of  conclusions  other  as  theory  and  practice.''   (p.  52.) 

respecting  subjects  that  lie  beyond  the  '  See  Lieber,  op.  cit.  57. 

direct  expression  of  the  text,  from  ele-  *  Infra,  §  654. 

ments  known  f^om  and  given  in  the  "  ^  Spicer  v.  Cooper,  1  Q.  B.  424. 
text— conclusions  which    are  in    the 

9 


\ 


§  628.]  CONTRACTS.  [CHAP.  XIX. 

tioD  of  the  United  States,  so  as  to  include  the  right  to  estab- 
lish inter-state  railroads  and  canals,  and  to  charter  a  bank. 
(3)  Arbitrary  interpretation  is  that  which  subordinates  inter- 
pretation to  pre-assumed  construction,  making  the  word  mean 
that  which  the  interpreter  thinks  most  consistent  with  a  pre- 
conceived scheme  of  his  own.  In  this  way  construction  is 
erroneously  made  the  basis  of  interpretation,  and  not  inter- 
pretation the  material  for  construction.  (4)  Authoritative 
interpretation  is  that  which  accepts  the  meaning  of  a  term  as 
it  has  been  affixed  by  the  state  acting  either  through  its  legis- 
lature or  its  judiciary.  We  have  illustrations  of  this  in  recent 
statutes  in  which  terms  used  are  specifically  defined,  and  still 
more  numerous  illustrations  in  those  judicial  rulings  by  which 
technical  terms — e.  g.,  tenancies  "  in  fee,'*  "  in  tail,"  "  after 
possibility  of  issue  extinct" — have  received  a  settled  juridical 
meaning.  When  such  a  meaning  has  been  accepted  as  giving 
the  meaning  of  the  terms  likely  to  have  been  taken  by  the 
parties,  then  it  controls.  But  it  does  not  control  when  the 
parties  used  the  term  in  an  independent  sense  of  their  own.^ 
— ^As  distinguished  from  the  above  kinds  of  interpretation  is 
the  real — e.  ^.,  that  which  seeks  to  give  to  each  word  the  sense 
in  which  it  was  used  bj  the  party  from  whom  it  emanates.* 

1  See  infra,  §§  632,  655.  '*  2.  There  can  be  no  sound  inter- 

*  See  Lieber,  ut  supra ;  Kooh,  II.  221 ;  pretation  without  good  faith  and  com- 

Unterholzner,  Schuldverh&lt.  tit.  Aus-  mon  sense. 

legung  ;  Ihering,  Aufs&tze,  1881 ;  Thol,  "  3.    Words    are,   therefore,   to   be 

Handelsrecht,  III.  Bd.  tit.  Auslegung ;  taken  as  the  utterer  probabljr  meant 

Vangerow  (substantially  following  the  them  to  be  taken.    In  doubtful  oases, 

above  analysis),  I.  46-53,  158  ;  Thtis-  therefore,  we  take  the  customary  sig- 

sing,  uber  die  Auslegung  der  Rechts-  nifloation  rather  than  the  grammatical 

gesoh&fte ;    Savigny,   Syst.   des  heut.  w  classical ;  the  technical  rather  than 

Rom.  Rechts,  I.  §  32;   W&chter  liber  the  etymological — verba  artis  ex  arte; 

Auslegung     der     unter    abwesenden  tropes    as    tropes.      In    general,    the 

geschlossenen  Vertrage ;  Thibaut,  The-  words  are  taken  in  that  meaning  which 

orie  der  logischen  Auslegung ;  Zaoharift,  agrees  most  with  the  character  of  both 

rersuch  einer  allgemeinen  Hermen.  the  text  and  the  utterer. 

Dr.     Lieber    (Hermeneutics,     108)  '*  4.  The  particular  and  inferior  oan- 

gires  the  following  as  '*  the  elementary  not  defeat  the  general  and  superior, 

principles  of  interpretation"  : —  '^  5.  The  exception  is  founded  upon 

**  1.  A  sentence,  or  form  of  words,  the  sui>erior. 

can  have  but  one  true  meaning.          '  <*  6.  That  which  is  probable,  fair, 
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CHAP.  XIZ.]       INTERPRBTATIOK  AND  OONSTRUCTIOK.  [§  630. 

§  629.  The  first  office  of  interpretation  is  to  determine  the 
genuineness  of  the  text.^    To  establish  or  disprove 
this  experts  may  be  called;'  and  ancient  history  n,^°<|ftext 
may  be  appealed    to  to   establish  or  to  explain  ^^^Ji^^ 
anachronisms.^    When  a  writing  is  offered  in  evi- 
dence in  which  a  spurious  word  is  alleged  to  have  been  inter- 
polated, it  is  admissible  to  apply  chemical  and  microscopic/ 
as  well  as  circumjacent  tests  f  and  to  show  the  falsity  of 
the  alleged  interpolation.'    And  so,  a /or^iori,  when  a  whole 
document  is  alleged  to  have  been  forged.^ 

§  680.  Terms  of  art,  also,  having  a  distinctive  meaning 
among  specialists,  may  be  explained  by  specialists.^ 
Evidence,  for  instance,  is  admissible  to  show  the  art  and 
meaning  of  *'  zinc"  and  of  "  franklinite,"  when  used  be^ex^  ^ 
in  a  mining  deed;'  and  of  "  danseuses"  when  used  plained  by 
in  a  theatrical  agreement.^®    Terms  of  business,  also, 
will  be  governed  by  the  sense  they  have  received  in  business 
usage."    Mercantile  terms  are  to  be  construed  according  to  the 
custom  of  merchants ;"  and  these  terms,  when  local  and  dis- 
tinctive, are  to  be  proved  as  matters  of  fact  to  the  jury,  sub- 
ject to  the  opinion  of  the  court  as  to  the  construction  of  the 
contract  after  the  meaning  of  the  words  is  thus  determined.^ 

and  castomary  is  preferable  to  tlie  im-  *  Ibid.  §  964. 

probable,  unfair,  and  nnosual.  *  Wh.  on  Cr.  £v.  §  848. 

''  7.   We  foUow  special  roles  given  «  Ibid.  §  849. 

bj  proper  authority.  *  Ibid.  §  850. 

"  8.  We  endeavor  to  derive  assist-  .     '  Ibid, 

ance  from  that  whioh  is  more  near  .    *  Wh.  on  Ev.  §§  435,  946 ;  Pollen  v. 

before  proceeding  to  that  whioh  is  less  Le  Roy,  30  N.  Y.  549  ;  Colwell  v.  Law- 

so.  renoe,  38  Barb.  643 ;  CoUender  v.  Dins- 

**  9.  Interpretation  is  not  the  object,  more,  55  N.  Y.  200. 

but  a  means  ;  hence  superior  conside-  *  New  Jersey  Zinc  Co.  v,  Franklinite 

rations  may  exist.''  Co.,  15  N.  J.  £q.  418. 

The  first  of  the  rules  I  doubt.    In  ^  Baron  v.  Placide,  7  La.  An.  229. 

view  of  the  limitations  (1)  of  our  per-  ^^  See  other  cases  in  Wh.  on  Bv.  §§ 

oeptive  powers,  (2)  of  the  objects  we  961  a,  962-8. 

perceive,  and  (3)  of  our  modes  of  ez-  ><  Chitty  on  Con.  11th  Am.  ed.  116 ; 

pression,  we  can  hardly  si>eak  of  the  Gibson  v»  Young,  8  Taunt.  254. 

meaning  of  any  sentence  as  being  ever  ^  Ibid. ;  Hutchinson  v.  Bowman,  5 

more  than  highly  probable.  M.  k  W.  535 ;  Barnard  v,  Kellogg,  10 

1  Lieber,  op.  oit.  72.  Wall.  383 ;  Worcester  Med.  Inst.   v. 

>  Wh.  on  Ev.  §§  704,  718,  722,  972.  Harding,  11  Cnsh.  289 ;  Rice  v,  Cod- 
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§  631.  When  it  is  necessary  to  take  testimony  to  determine 

,,     .      ^  the  meanine:  of  a  term  of  art  or  business,  the  mean- 
Meaning  of    .  «     ,  •     i.         1        .  1  1  . 

terms  of  art  ing  of  the  term  18  for  the  jury ;  when  this  meaning 
to  forjuir;  is  ascertained,  the  construction  of  the  whole  docu- 
tion^o?^  ment,  incorporating  this  meaning,  is  for  the  court.* 
meaning  is  Where,  however,  there  is  no  dispute  as  to  the  mean- 
ing of  terms,  the  question  of  construction  is  exclu- 
sively for  the  court.*  **  It  is  the  duty  of  the  court  to  construe 
all  written  instruments,  if  there  are  peculiar  expressions  used 
which  have  in  particular  places  or  trades  a  known  meaning 
attached  to  them ;  it  is  for  the  jury  to  say  what  the  mean- 
ing of  these  expressions  was,  but  for  the  court  to  decide  what 
the  meaning  of  the  contract  was."*  Hence,  as  will  be  here- 
after more  fully  seen,*  the  meaning  of  words  is  to  be  found  by 
the  jury  as  a  matter  of  fact,  while  the  construction  of  the 
words  thus  settled  is  to  be  found  by  the  court  as  a  matter  of 
law.* 


man,  1  Allen,  377;  Lace  r.  Ins.  Co.,  v.  Rove,  16  Yt.  625;  Eaton  v.  Smith, 

105    Mass.    297 ;    Schnitaer   v.    Print  20  Pick.  150 ;  Qlass  Co.  v.  Morej,  108 

Works,  114  Mass.  123 ;  Page  v.  Cole,  Mass.  570 ;  School  Dist.  v.  Lynch,  33 

120  Mass.  37;  Wayne  r.  St.  Pike,  16  Conn.  330;  Bradley  ».  Wheeler,  44  N. 

Ohio,  421 ;.  and  cases  cited  Wh.  on  Ev.  Y.   496 ;    Edwards    v.  Goldsmith,    16 

§  961.  Penn.  St.  45 ;  Evans  v.  Wain,  71  Penn. 

Windscheid  (§  84)  states  that  the  St.  69 ;  Brown  v.  Hatton,  9  Ired.  319 ; 

fundamental  rule  of  interpretation  is  Paris,  etc.  R.  R.  v.  Henderson,  89  111. 

the  bringing  out  the  sense  in  which  86 ;  State  v.  Hastings,  24  Minn.  78. 

the  word  to  be  interpreted  was  used ;  '  Suproj  §  647 ;  Wh.  on  Ev.  §  966 ; 

and  that  for  this  purpose,  not  only  the .  Smith  v,  Margitson,  11  Q.  B.  852. 

usage  of  the  place  and  time  of  writing,  '  Parke,  J.,  Hutchinson  v.  Bowker, 

but  the  idiosyncrasies  of  the  writer,  5  M.  &  W.  535.    See  to  same   effect 

are  to  be  taken  into  consideration.    To  Eaton  v.  Smith,  20  Pick.  150 ;  Short  r. 

this  are  cited  L.  50,  §  3,  D.  de  leg.  10,  Woodward,  13  Gray,  86. 

30 ;  L.  65,  §  17 ;  L.  69,  §  D.  de  leg.  *  Infra,  §  647. 

III.  32;  L.  18,  §  3,  D.  de  instr.  33,  7;  ■  In  McKenzie  v.  Sykes,  Sup.   Gt. 

L.  34,  D.  de  R.  I.  50,  17.  Mich.  1882  (13  Rep.  400),  we  have  the 

1  Neilson  v.  Harford,  8  M.  &  W.  806 ;  following  from  Cooley,  J. :  *'li  ia  for 

Ford  V.  Beech,  11  Q.  B.  852 ;  Simpson  the  court  to  interpret  the  written  con- 

v.  Margitson,  11  Q.  B.  32 ;  Hodgson  v.  tracts  of  parties ;  for  when  they  hare 

Davies,  2  Camp.  530 ;  Barnard  v.  Eel-  assented  to  definite  terms  and  stipula- 

logg,  10  Wall.  383 ;  Stagg  v.  Ins.  Co.,  tions  and  incorporated  them  in  formal 

10  Wall.  689 ;  May  t;.  Sloan,  101  U.  S.  documents,  the  meaning  of  these  it  is 

231 ;    Nash    v.   Drisco,   51    Me.  417 ;  supposed  can  always  be  discovered  on 

Pierce  o.  State,  13  N.  H.  536 ;  Wason  inspection ;   nothing  which  is  within 
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CHAP.  XIX.]       INTEEPRETATION  AND  CONSTRUCTION.  [§  682. 

§  682.  The  last  qaalificatiou  cannot  be  overlooked  without 
prejndicinfi:  the  first.    Parties  familiar  with  basi-    ^ 

*     •'  ®  ,  Accepted 

ness  are  apt  to  use  terms  in  the  sense  in  which  legal  mean- 
these  terms  have  been  construed  by  the  local  courts,  words  to  be 
Hence,  when  a  word  has  attached  to  it  by  such  '®<^®*^®*- 
courts  a  settled  technical  meaning,  parties  are  to  be  supposed  to 
use  that  word  with  the  same  meaning.^  Thus,  in  a  lease,  the 
words  "  demise"  and  "  let"  import  a  covenant  in  law  for  title 
and  for  quiet  enjoyment  during  the  term.'  And  the  word 
"  ton/'  in  a  contract  for  the  sale  of  iron,  will  be  interpreted  as 
the  statutory  ton.*  But  the  legal  meaning,  no  matter  how 
settled,  must  yield  to  the  sense  in  which  the  term  is  used  by 
the  parties.^  '^  T^e  best  construction  is  that  which  is  made 
by  viewing  the  subject  of  the  contract  as  the  mass  of  mankind 
would  view  it ;  for  it  may  be  safely  assumed  that  such  was 
the  aspect  in  which  the  parties  themselves  viewed  it."*  The 
true  meaning  is  to  override  any  arbitrary  technical  meaning  ;• 
and  the  popular  meaning  is  to  override  the  technical  meaning 
when  the  parties  used  the  word  in  the  popular  sense.^  This, 
as  we  will  hereafter  see,  is  eminently  the  case  with  informal 
docaments,  emanating  from  business  men,  in  which  they  must 
he  supposed  to  have  used  terms  in  their  common  business 
Bense.* 

the  porriew  of  the  contract  is  left  in  '  Leake,  2d  ed.  236 ;  Line  v,  Ste- 

doabt,  and  there  is,  of  course,  nothing  phenson,  5  Bing.  N.  G.  183  ;  7  Scott, 

to  submit  to  the  Jury.    Thompson  v,  69 ;  Mostjn  v.  Coal  €k>.,  L.  R.  1  C.  P. 

Richards,   14  Mich.  172.    Bnt  where  D.  145. 

the  terms  of  a  negotiation  are  left  to  *  Evans  v.  Myers,  25  Penn.  St.  114. 

oral  proofe,  the  qnestion  what  the  par-  *  Infra,  §  638 ;  Browning  v.  Wright, 

ties  said  and  did,  and  what  they  in-  2  B.  &  P.  24 ;  Biddlecomb  v.  Bond,  4 

tended  shonld  be  understood  thereby,  A.  &  E.  322. 

is  single,  and  cannot  be  separated  so  as  '  Schnyl.  Nav.  Go.  v,  Moore,  2  Whart. 

to  refer  one  part  to  the  jury  and  an-  491. 

other  part  to  the  Judge;  but  in  Its  en-  *  James,  L.  J.,  Greenwood  v.  Green- 

tirety  the  question  is  one  of  fact.   Strong  wood,  L.  R.  5  Ch.  D.  956. 

p.  Saunders,  15  Mich.  339 ;  Maas  v.  '  Mallan  v.  May,  13  M.  &  W.  51 ; 

White,  37  ib.  126 ;  Estate  of  Young,  Robertson   v.  French,   4   East,   130 ; 

39  ib.  429 ;  Eagle  v.  Campbell,  42  ib.  Stanley  v.  Ins.  Go.,  L.  R.  3  Ex.  71 ; 

665.»'  SchuylkUl  Nav.  Go.  v.  Moore,  2  Whart. 

^Hart  V.  Hammett,  18   Yt.    127;  491. 

Clark  r.   Pinney,   7  Gow.   681 ;    Ell-  •  Infra,  §  638, 
maker  v.  Eilmaker,  4  Watte,  89. 
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§  683.] 


COKTRAOTS. 


[OHAP.  XIX. 


DeBcriptiye 
words  are 
to  yield  to 
fixed  natu- 
ral objecta 
as  well  as 
to  con- 
etracUon. 


§  683.  If  there  is  a  variance  between  descriptive  averments 
in  a  deed,  and  natural  objects  referred  to  as  monn- 
ments,  then  the  latter,  if  of  a  fixed  and  permanent 
character,  are  to  prevail.  It  is  not  improbable  that 
the  surveyor,  from  whose  notes  the  deed  is  made  np, 
may  have  made  a  mistake  in  his  reckoning.  But 
it  is  very  improbable  that  he  should  have  made  a 
mistake  in  referring  to  any  conspicuous  permanent  natural 
monuments.^  ^^  It  is  more  likely  that  men  may  commit  an 
error  in  courses,  or  distances,  or  admeasurements,  or  in  refer- 
ence to  ideal  lines,  such  as  those  of  surveys,  than  in  monuments, 
and  fixed  and  stationary  objects,  visible  on  the  very  land ; 
and  that  in  purchases  and  sales  and  bounties,  the  latter,  as  the 
best  ordinary  means  of  information,  as  well  as  of  exclusive 
possession,  are  uppermost  in  their  minds,  and  regulate  their 
acts,  and  intentions.  Hence,  a  known  spring,  referred  to  as 
the  corner  of  a  boundary  line,  has  always  been  deemed  a  more 
certain  reference,  in  the  understanding  of  the  parties,  than  the 
ideal  line  of  a  survey  of  the  land  of  another  person,  supposed 
to  terminate  at  the  same  place."'  It  is  true  that  boundary 
lines,  when  settled  by  a  deed,  and  when  capable  of  consistent 
explanation,  cannot  be  varied  by  parol.'  But  when  stakes, 
stones,  or  other  signs  are  referred  to,  then  their  position  may 
be  determined  by  extrinsic  proof,  and,  when  they  are  of  a  per- 
manent character,  they  are  to  be  regarded,  unless  mistake  be 
shown,  as  the  final  arbiters.^  So  parol  evidence  is  admissible 
to  show  the  changes  in  monuments  and  stakes/ — It  should  be 
added  that  when,  from  the  whole  tenor  of  the  document,  it 
appears  that  the  name  of  a  pei*son  or  of  a  thing  is  given  in  a 
particular  sentence  erroneously,  it  may  be  corrected  by  the  con- 


1  aeaveland  t;.  Smith,  2  Storj,  279. 

■  Story,  J.,  ibid. ;  see  Story  on  Cont. 
§  778  ;  citing  also,  among  other  cases, 
Smith  V.  Galloway,  5  B.  &  Ad.  43; 
Newsomv.  Pryor,  7  Wheat.  7 ;  Machiaa 
V.  Whitney,  16  Me.  343 ;  Boardman  v. 
Reed,  6  Pet.  328  ;  Frost  v.  Spaulding, 
19  Pick.  445. 

*  Linscott  V.  Fernald,  5  Greenl.  496 ; 
Liverpool  Wharf  v,  Prescott,  4  Allen, 
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22;  Clark  v,  Baird,  9  N.  Y.  183; 
Waugh  V.  Waagh,  28  N,  Y.  94 ;  Wynne 
v.  Alexander,  7  Ired.  L.  237. 

«  Wing  V.  Bargisa,  13  Me.  Ill ;  Ger- 
rish  o.  Towne,  3  Gray,  82;  Pettit  v. 
Shepherd,  32  N.  Y.  97 ;  Reed  v,  Shenok, 
8  Dev.  L.  65 ;  Colton  v.  Seayey,  22Cal. 
496. 

•  Robinson  v.  Kine,  70  N.  Y.  147. 


CHAP.  SEC.]       INTBRPRETATION  AND  OOHSTRUGTION.  [§  685. 

tezt.^ — But  merely  descriptive  words  and  recitals  are  not  to 
be  permitted  to  control  the  general  sense  of  the  contract.' 

§  684.  Cyphers,  short-hand  expressions,  abbreviations,  and 
obscurities  caused  by  the  use  of  obsolete  words,  or  by 
the  wearing  away  of  the  paper,  may  be  explained  by   and  ab?re- 
experts,  subject  to  the  revision  of  their  testimony  by   may  be%x- 
court  and  jury.'    Informal  memoranda  may  also  be  plained  by  • 
explained  by  parol,  when  they  are  used  as  short- 
hand and  elliptical  signs  of  a  meaning  understood  between 
the  parties.^     This  is  necessarily  the  case  with   telegrams, 
which  are  sometimes  in  cypher,  and  are  almost  invariably 
compressed  into  a  few  salient  words.* 

§  685.  We  have  no  right,  in  construing  an  ancient  docu- 
ment, containing  words  whose  meaning  time  has  T^e  sense 
changed,  to  give  such  words  a  meaning  which,  J?^®!}*^^** 
thoagh  correct  now,  would  not  have  been  correct  at   must  be 
the  time  of  their  selection  by  the  parties.* — "  Every   *  °^ 
grant  shall  be  expounded  as  the  intent  was  at  the  time  of  the 
grant ;  as  if  I  grant  an  annuity  to  J.  S.  until  he  be  promoted 
to  a  competent  benefice,  and  at  the  time  of  the  grant  he  was 
but  a  mean  person,  and  afterwards  is  made  an  archdeacon, 
yet  if  I  offer  him  a  competent  benefice,  according  to  his  estate 
at  the  time  of  the  grant,  the  annuity  doth  cease."^ — An  illus- 
tration already  noticed  is  to  be  found  in  a  Pennsylvania  case,  in 
1878,  in  which  the  question  rose  whether  the  term  '*  Gottes- 
dienst,"  used  in  a  contract  made  fifty  years  previously  between 

two  churches,  included  a  Sunday  school.    The  contract  was 

• 

>  Infra,  §  662.  Ex.  B.  93 ;  Amonett  v,  Montague,  63 

*  Jackson  v.  Farlow,  75  Ind.  123;    Mo.  201. 

Hall  V.  WiUiams,  13  Minn.  260 ;  Sha-  *  Beach  v.  R.  R.,  37  N.  Y.  457. 

fer  V.  Mining  Co.,  4  Cal.  294.  •  Hutchinson  v.  Bowker,  5  M.  &  W. 

•  Wh.  on  By.  §§  939,  972 ;  Eell  v.  535  ;  Smith  v.  Wilson,  3  B.  &  Ad.  728 ; 
Charmer,  23  Beay.  195 ;  Sweet  v.  Lee,  Rawlins  v.  Jenkins,  4  Q.  B.  49 ;  Mil- 
3  M.  &  a.  452 ;  Daintree  v.  Hutchin-  lard  v.  Bailey,  L.  R.  1  £q.  382 ;  Met- 
son,  10  M.  k  W.  87 :  Fenderson  v.  calf  r.  Taylor,  36  Me.  28 ;  Adams  o. 
Owen,  54  Me.  372 ;  Stone  v.  Hubbard,  Frothingham,  3  Mass.  360 ;  Livingston 
7  Cush.  565 ;  Hite  v.  State,  9  Yerg.  v.  Ten  Broeok,  16  Johns.  23 ;  Denny  v. 
357.    As  to  blanks,  see  ra/>ra,  §  204.  ManhatUn   Co.,   2  Hill,   N.  Y.  220; 

«  Wh.  on  £y.  §  926  ;  Eden  v.  Blake,    Slater  v.  Cave,  3  Oh.  St.  80. 
13  M.  k  W.  614 ;  Lochett  v.  Nicklin,  2        7.  Wray,  C.  J.,  Cro.  Eliz.  360,  cited 

Story  on  Cont.  §  805. 
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§  686.]  OONTBACTS.  [CHAP.  XIX. 

executed  by  an  Evangelical  Lutheran  congregation,  and  a 
German  Reformed  congregation,  for  the  purpose  of  erecting  a 
church  edifice,  the  edifice  to  be  used  only  for  '*  Gottesdienst." 
The  question  was  whether  this  edifice  could  be  used  for  a 
Sunday  school.  The  court  held  it  could  not,  since  Sunday 
schools  were  not  in  existence  in  that  neighborhood  at  the  time 
of  the  formation  of  the  contract.*  "It  is  the  duty  of  courts," 
so  it  is  said  by  the  court,  "to  interpret  the  language  of  written 
instruments ;  but  in  doing  this  they  always  follow  the  mean- 
ing attributed  to  the  terms  by  those  whose  custom  it  is  to  use 
them.  Therefore,  when  a  contract  is  capable  of  two  different 
interpretations,  that  which  the  parties  themselves  have  always 
put  upon  it,  and  acted  upon,  especially  as  here,  for  a  long 
series  of  years,  a  court  will  follow,  because  it  is  the  true  intent 
and  meaning  of  the  parties  which  are  to  be  sought  for  in  the 
language  they  use.  However  right  it  may  be  to  view  the 
Sunday  school  as  a  most  useful  institution  in  instructing 
youth  in  the  knowledge  and  worship  of  God,  and  their  duties 
to  mankind,  this  praiseworthy  view  cannot  change  a  written 
contract.  .  .  .  These  congregations  never  so  understood  or 
acted  upon  their  agreement  of  union."' — A  contract  to  convey 
property  at  a  certain  place  means  ordinarily  property  owned 
by  the  promisor  at  that  place  at  the  time  of  the  contract.* 

§  636.  It  is  elsewhere  seen^  that  it  is  not  admissible,  unless 
But  not  to  ^"  cases  where  mutual  mistake  is  shown,  to  prove 
override       hv  parol  that  a  contract  has  a  meanin&c  repuo^nant  to 

writing.  o      r   o 

its  terms.  Latent  ambiguities  can  be  cleared  by 
parol ;  but  unless  the  document  is  shown  clearly  and  plainly 
to  be  in  contravention  of  what  the  parties  at  the  time  meant, 
or  unless  one  party  is  clearly  and  plainly  shown  to  have  been 
defrauded  by  the  other,  a  meaning  cannot  to  be  forced  into 

1  Gass'  App.  73  Penn.  St.  39.  that  meaning,  acts  upon  it,  the  former 

1  See  Littlefield  v.  Winslow,  19  Me.  cannot  be  permitted,  to  the  prejudice 

394 ;  Robinson  v.  Flsk,   25  Me.  401 ;  of  the  latter,  to  say  that  he  used  it  in 

Philbrook  o.  Ins.  Ck>.,  37  Me.  137.     In  a  different  sense. 

Hatch  V.  Douglas,  48  Conn.  116,  it  was  •  Hurley  t;.  Brown,   98  Mass.   545. 

held  that  where  a  party  uses  a  techni-  As  to  conflict  between  Intention  and 

cal  term  which  has  a  clearly  defined  words  see  supra^  §  174. 

meaning  in  the  business  to  which  it  *  Supra,  §§  202  et  seq.f  infra,  §§  660 

relates,  and  the  other  party,  giving  it  et  seq, 
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CHAP.  XIX.]       INTERPRETATION   AND   CONSTRUCTION.  [§  637. 

it  in  opposition  to  its  text.  The  same  rule  is  applied  to  the 
definition  of  words.  A  latent  obscurity  in  a  word  may  be 
explained.  But  there  being  no  obscurity,  and  no  common 
mistake,  and  no  fraud,  evidence  is  inadmissible  to  show  that 
the  word  was  used  by  one  of  the  parties  in  a  sense  peculiar  to 
himself.^ 

§  637.  When  a  contract  is  drawn  at  the  common  domicil  of 
both  parties,  the  law  prevailing  in  such  domicil  is 
to  determine  the  interpretation  of  the  contract.'  subordina- 
When,  however,  a  contract  is  entered  into  in  this   whese 
country  by  foreigners,  with  a  view  of  performance  J^*^^* 
in  their  own  country,  then  the  law  of  the  place  of  ?«ed  is  to 

^  -  determine 

performance  is  to  prevail.'  But  the  law  of  the  place  meaoing  of 
of  solemnization  does  not  control  when  it  is  not  the 
personal  law  of  the  parties,  or  the  law  of  the  place  where  the 
contract  is  to  be  performed.^  The  Roman  law  is  to  the  same 
effect ;  the  test  is  the  place  where  actum  esty  or  mgoiium  gestum 
est,  not  where  coniractum  esL^  Hence,  the  place  in  subordina- 
tion to  whose  idioms  a  word  is  used  is  to  determine  the  sense 
of  that  word.*  Thus,  under  a  contract  to  carry  a  full  and 
complete  cargo  of  molasses  from  Trinidad  to  London,  evidence 
will  be  received  to  show  that  by  the  usage  of  the  place  of 
loading,  which  was  in  contemplation  by  the  parties,  a  cargo 
is  full  and  complete  if  the  ship  be  filled  with  casks  of  the 
standard  size,  though  there  are  other  casks  of  a  smaller  size 
freighted  in  the  same  vessel.^    London  custom,  also,  is  admis- 

»  Wh.  on  Bv.  §§  1022, 1028.  «  Hall  r.  Costello,  48  N.  H;  176. 

«  Wh.  Con.  of  L.  §  434 ;  Story,  Con.  »  Koch,  II.  224  ;  L.  34,  D.  de  reg. 

of  L.  §  263  ;  Wilooz  r.  Hunt,  13  Pet.  jur. ;  L.  17 ;  L.  3,  D.  de  reg.  auot.  jud.. 

378 ;  Conrtoifl  v.  Carpenter,  1  Wash.  (42,  5). 

C.G.376  ;  Watson  v,  Brewster,  1  Barr,  *  Vallance  v.  Dewar,  1  Camp.  503; 

381;  Allshouse  v,  Ramsej,  6  Whart.  Bottomley  v.  Forbes,   6  Bing.   N.  C. 

331 ;  Benners  v.  Clemens,  58  Penn.  St.  121 ;  Spioer  v,  Coopey,  1  fi,  B.  424 ; 

24;  Bait.  &  Oh.  R.  R.  v.  Glenn,   28  Bnckle  v.  Knoop,   L.   R.   2  Ex.  125; 

Hd.  287;    Morris  v.  Eves,   11  Mart.  Eldredge    v.    Smith,    13  Allen,  140; 

730.  Fitch  V.  Carpenter,  43  Barb.  40 ;  Walls 

*  Wh.  on  Ev.    §    960  ;  Stebbins  v.  v.  Bailey,  49  N.  Y.  467  ;  Barton  v.  Mo- 

Leowolf,  3  Cush.  137  ;  seo  Howard  v,  Kelway,  22  N.  J.  L.  165. 

Ins.  Co.,  109  Mass.  384.  ^  Cnthbert  v.  Camming,  11  Ex^405^ 

VOL,  II,— 2  17 


§  688.]  CONTRACTS.  [CHAP.  XIX. 

sible  to  explain  the  usage  of  agents  acting  in  London.^  Persons, 
also,  living  and  doing  business  in  a  particular  community  are 
supposed,  when  adopting  the  dialect  of  that  community,  to  use 
it  in  the  vernacular  sense.'  When  a  contract  is  entered  into 
by  correspondence,  then  the  usage  of  the  place  of  the  writer 
who  first  uses  the  litigated  words  is  decisive  unless  it  appear 
(hat  he  accommodated  himself  to  the  usages  of  some  other 
place.*  Where,  however,  the  term  is  used  in  reference  to  a 
particular  place  of  performance,  then  the  meaning  assigned  to 
it  in  such  place  of  performance  is  to  prevail.* 
§  688.  In  informal  documents,  the  plain  meaning  is  to  pre- 
vail.* "  Words,"  so  it  is  said,  "  are  to  be  construed 
In  Informal  accordiuff  to  their  strict  and  primary  acceptation, 

documents  ®  r  ^  r  ^ 

plain  mean-   unless,  from  the  context  of  the  instrument,  they 

ine  wlU  not  ^     r.  i-  j*/y*<  i* 

be  post-  appear  to  be  used  in  a  different  sense,  or  unless  in 
tSSmicai.  their  strict  sense  they  are  incapable  of  being  carried 
into  effect."*  "  We  ought  to  read  the  words,"  so  it 
is  added,  '^  in  their  ordinary  sense,  and  not  to  depart  from  it', 
unless  it  is  perfectly  clear  from  the  context  that  a  different 
sense  ought  to  be  put  on  them."^  Thus  the  term  "  insolvency" 
in  a  condition  that  a  contract  should  terminate  on  the  in- 
solvency of  the  buyer,  is  held  to  mean  inability  to  pay,  not 


I  Johnston  v.  Usborne,  11  A.  &  E.  48    N.   H.  176 ;    Coit  v.  Inn,  Co.,   7 

549.    Dr.  Lieber  gives  as  an  illnstra-  Johns.  385 ;  Aster  v.  Ins.  Ck>.,  7  Cow. 

tion  of  local  meaning,   "femme  sage,"  202;    Depaw  v,  HamphreTS,  8  Mart, 

which  in  Franca  means,  not  "wise  N.  S.  1. 

woman,  but  midwife."    Horace  Wal-  •  Wh.  Con.  of  L.  §  435 ;  Power  v, 

pole  tells  of  an  Englishman  who  pro-  Whitmore,  4  M.  &  S.  141. 

duced    some    confusion    at  a  French  *  Wh.  Con.  of  L.  §  437,  and  cases 

party,  bj  saying  to  a  lady  that  he  ap-  there  cited ;  and  see  Hall  v,  Costello, 

pealed  to  her  as  a  *'  femme  sage."  48  N.  H.  176. 

*  Trimby  v.  Vignier,  1  Bing.  N.  C.  »  Supraj  §  632. 

151 ;  Clayton  v.  Gregson,  5  Ad.  k  El.  >  Per  cur.  Mallan  v.  May,  13  M.  & 

302 ;  De  la  yega  v.  Vianna,  1  B.  &  Ad.  W.  517. 

284;  Taylor  v.  Briggs,  2  C.  &  P.  525  ;  7  Pollock,  C.  B.,  Caine  v.  Horsfall,  1 

Pe  Wolf  V.  Johnson,  10  V7heat.  367 ;  Ex.   519  ;   adopted  in  Leake,  2d  ed. 

Bank  U.  S.  v.  Donally,  8  Pet.   368  ;  222;  sed  Garrard,  ex  parte,  L.  R.  5  C. 

Wilcox  r.  Hunt,  13  Pet.  378 ;  Pope  r.  D.  61 ;  Bowes  v.  Shand,  L.  R.  2  Ap. 

Nickerson,  3  Story,  R.  465 ;  Sheets  v.  Ca.  455  ;  Mallan  v.  May,  13  M.  &  W. 

Seldon,  2  Wall.  178  ;  Hall  v.  Costello,  517 ;  Powell  v.  Tranter,  3  H.  &  C.  458. 
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CHAP.  XIX-]       INTERPRETATION   AND   CONSTRUCTION.  [§  639. 

teclinically  adjudicated  insolvency.^  The  word  "  suspended," 
also,  in  an  agreement  that  a  right  of  action  should  be  sus- 
pended for  a  certain  time,  is  construed  not  as  barring  suit, 
bat  merely  as  agreeing  conditionally  for  a  time  not  to  sue.' 
"Qood-will,"  also,  whatever  may  be  its  technical  meaning,  is 
to  be  interpreted  in  reference  to  the  actual  rights  possessed  by 
the  party  conveying.* 

§689.  In  construing  informal  memoranda  much  greater 
latitude  is  allowed  in  the  admission  of  parol  proof 
for  the  purpose  of  explanation,  and  extrinsic  facts  ^nda?nd 
of  all  kinds  may  be  put  in  evidence  for  the  purpose  private  let- 

ters  aUow- 

of  explaining    phrases  which  are    used   as    mere  anceisto 
short-hand  and  elliptical  expressions.^    Under  this  indwwaai'^ 
head  fall  the  memoranda  of  auctioneers*  and  brokers*  f^fracter- 
as  well  as  entries  consisting  merely  of  initial  letters, 
such  as  L  0.  XJ.^  On  the  same  principle,  when  a  letter  or  other 
informal  unilateral  document  is  before  the  court,  it  is  admis- 
sible, in  order  to  get  at  the  real  meaning,  to  put  in  evidence 
the  sense  in  which  the  writer  was  in  the  habit  of  using  parti- 
cular words,*  as  well  as  to  make  allowance  for  the  informality 
and  carelessness  incident  to  familiar  private  correspondence.' 

>  Parker  v.  -GoBsage,  2  C.  M.  &  R.  truth.     Even  the  statement  of  facts 

617 ;  Biddleoombe  r.  Bond,  4  A.  &  E.  ought  to  be  given,  so  as  not  to  require 

332.  any  completion,  on  the  side  of  the  re- 

'  Ford  V,  Beech,  11  Q.  B.  852.  ceiver  of  the  letter,  such  as  the  letter- 

*  Warfield  v.  Booth,  33  Md.  63.  That  writer  knew  would  be  added  during 
a  conjectural  meaning,  no  matter  how  the  perusal  by  the  person  addressed, 
plausible,  must  give  way  to  the  ob-  As  to  everything  else,  the  language  of 
Tious  practical  meaning,  see  Great  a  private  letter  is  so  entirely  founded 
West.  R.  R.  V.  Rous,  L.  R.  4  H.  L.  upon  the  relation  between  its  writer 
^0.  and  the  receiver,  their  acquaintance 

*  Wh.  on  Bv.  §  926.  with  each   other's   character,  use  of 

*  Ibid.  §  922.  words,  nay,  sometimes  with  the  very 

*  Ibid.  §§  75,  968.  accent  with  which  the  writer  is  in  the 
'  Wh.  on  Bv.  §  1337.                              habit  of  pronouncing    certain    senti- 

*  Wh.  on  Ev.  §  954.  ments  or  words,  and  upon  a  knowledge 

*  '*The  only  safe  and  just  rule  for  of  so  many  details,  which,  though  un- 
the  interpretation  and  construction  of  mentioned,  serve  to  give  the  right 
private  letters,  is,  that  we  discard  meaning  to  the  words,  that  a  letter, 
eveiything  whjch  is  not  a  bare  state-  destined  to  remain  prfvate,  frequently 
ment  of  fact,  or  which  does  not  carry  changes  its  whole  character  as  soon  as 
^ng  with  it  irresistible  evidence  of  it  is  made  public,  and  when  a  third 
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§  641.]  CONTRACTS.  [CHAP.  XIX. 

§  640.  A  nomen  generalissimum^  when  used  as  such,  is  to  be 

largely    interpreted.*      Thus    where    a    document 

i«wI3a«<.    speaks  of  "  cattle,"  and  does  not  further  specify,  or 

mum  to  be    of  "  machinery,"  and  does  not  further  specify,  or  of 

construed.    "  men,"  and  does  not  further  specify,  then  "  cattle" 

is  to  be  construed  as  including  all  kinds  of  cattle,* 

and  ^^  machinery"  as  including  all  kinds  of  machinery,^  and 

"men". as  including  women  and  children.*    It  is  otherwise, 

however,  when  the  document  goes  on  to  particularize.*    Thus, 

if  the  document  specifies  ^^  horses"  and  ^'  geldings"  it  would 

not  include  "  mares."* 

n.   CONSTRUCTION. 

§  641.  We  have  already  observed  that,  while  the  work  of 
c  n  true-  interpretation  is  mainly  devoted  to  the  meaning  of 
tion  deter-  words,  appealing  therefore  to  the  critical  faculties, 
Swe  o/  ^  that  of  construction  is  mainly  devoted  to  the  expo- 
logic,  sition  of  the  sense  of  an  entire  document,  appealing 
to  the  logical  faculties.^  The  rules,  it  is  true,  which  are  appli- 
cable to  interpretation  are  of  importance  in  determining  ques- 
tions of  construction,  not  only  because  the  construction  of  a 
document  cannot  be  reached  until  the  interpretation  of  its 
component  words  is  settled,  but  because  the  rules  bearing  on 
interpretation,  so  far  as  they  are  rules  of  logic,  bear  more  or 
less  closely  on  construction.^  But  the  work  of  construction  is 
nevertheless  distinct  from  that  of  interpretation,  requiring 

person  attempts  to  interpret  whatever  *  See  cases  in  Wh.  Cr.  PI.  &  Pr.  § 

can  be  doubtful  or  ambiguous.    The  237. 

relation  between  two  persons  forms  a  *  R.  v.  Clegg,  3  Ck>z  C.  C.  295. 

key  to  their  correspondence,  for  which  ^  See  Packard  v.  Hill,  7  Cow.  434 ;  5 

nothing  else  can  be  substituted.   There  Wend.  375. 

is    a   private    uaut   loquetuH   between  *  R.  v.  Cooke,  2  East  P.  C.  616 ;  R. 

friends,  husband  and  wife,  members  of  v.  Douglass,  1  Camp.  212 ;  R.  v.  Wil- 

a  family,  etc.,  wliich  cannot  be  known  lard,  R.  &  R.  494 ;  Hooker  r.  State,  4 

to  otherss'*  Lieber,  Hermeneutics,  145.  Ohio,  359 ;  State  v,  Plunket,  2  Stew. 

1  Wh.  Cr.  PI.  &  Pr.  §§  209,  237 ;  11 ;  Turley  v.  SUte,  3  Humph.  323. 

M'Cully's  Case,  2  Lew.  C.  C.  272;  R.  ^  Hooker  v.  State,  4  Ohio,  350. 

V.  Spioer,  1  C.  &  K.  699  ;  Packard  v.  '  See  supra^  §§  627  et  seq. 

Hill,  7  Cow.  434 ;   State  v.  Tootle,  2  >  See  Railroad  Companies  v.  Schutte, 

Harring.  541 ;  State  v.  Dunnevant,  3  103  U.  S.  118. 
Brev.  9 ;  People  v.  Soto,  49  Cal.  69. 
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CHAP.  XIX.]        INTERPRETATION   AND  CONSTRUCTION.  [§  642. 

the  exercise  of  different  faculties,  and  sabjected  to  different 
adjodications.     These  will  now  be  examined.^ 

§  642.  At  common  law,  no  distinct  degree  of  validity  was 
assigned  to  a  written  contract  which  was  not  ander 
seal.    The  difference  between  a  written  and  an  an-  law,  un- 
written contract,  supposing  the  latter  was  unsealed,   ten^cxli^'^'^ 
was  a  difference  solely  in  degree ;  and  in  pleading  it   trac*!^*^®' 
was  not  necessary  to  aver  a  contract,  when  not  sealed,  gree  from 
to  be  in  writing,  this  being  a  mere  matter  of  evi- 
dence.'   In  the  old  writers,  written  contracts  are  spoken  of  as 

1  Dr.  Liebor  gives  the  foUowing  as  guide  us  in  deciding  which  construction 

the  leading  rules  for  construction  (Her-  we  ought  to  adopt, 

meneutics,  136-7)  : —  "11.  The  older  a  law,  or  any  text 

*^  1.  All  principles  of  interpretation,  containing  regulations  of  our  actions, 

if  at  all  applicable  to  construction,  are  though  given  long  ago,  the  more  exten- 

valid  for  the  latter.  sive  the  construction  must  be  in  certain 

"  2.  The  main  guide  of  construction  cases, 
is  analogy,  or  rather,  reasoning  by  par-  "12.  Tet  nothing  contributes  more 
allelism.  to  the  substantial  protection  of  Indi- 
a's. The  aim  and  object  of  an  instru-  vidual  liberty  than  a  habitually  close 
ment,  law,  etc.,  are  essential,  if  dis-  interpretation  and  construction, 
tinctly  known,  in  construing  them.  "  13.  It  is   important  to    ascertain 

"4.  So  also  may  be  the  causes  of  a  whether  words  were  used  in  a  definite, 

Uw.  absolute,  and  circumscribed  meaning, 

**  5.  No  text  imposing  obligations  is  or  in  a  generic,  relative,  or  expansive 

understood     to     demand     impossible  character, 

things.  *'  14.  Let  the  weak  have  the  benefit 

"  6.  Privileges,  or  favors,  are  to  be  of  a  doubt,  without  defeating  the  gen- 

construed  so  as  to  be  least  injurious  to  eral  object  of  the  law.    Let  mercy  pre- 

the  non-privileged  or  unfavored.  vail  if  there  be  a  real  doubt. 

"7.  The  more  the  text  partakes  of  "15.  A  consideration  of  the  entire 

the  nature  of  a  compact,  or  solemn  text  or  discourse  is  necessary,  in  order 

agreement,  the  closer  ought  to  be  its  to  construe  fairly  and  faithfully, 

eonstruction.  "  16.  Above  all,  be  faithfulin  all  con- 

"8.  A  text  imposing  a  performance  struction.    Construction  is  the  building 

expresses  the  minimum,   if  the  per-  up  with  given  elements,  not  the  forcing 

formance  is  a  sacrifice  to  the  performer ;  of  extraneous  matter  into  a  text.*' 

the  maximum,  if  it  involves  a  sacrifice  That  the  construction  must  be  reason- 

or  sufferance  on  the  side  of  the  other  able,   see    Com.  Dig.  Agreement,   C. ; 

party.  Freeland  r.  Burt,  1  T.  R.  703  ;  Saward 

**  9.  The  construction  ought  to  bar-  v.  Anstey,  2  Bing.  522 ;  Robertson  v. 

monixe  with  the  substance  and  general  French,  4  East,  135. 

spirit  of  the  text.  >  In/ra^  §  684;  Leake,  2d  ed.  169  ; 

*'  10.  The  effects  which  would  result  Seddon  v.  Senate,  13  East,.  74 ;  Young 

from  one  or  the  other  construction  may  v.  Austin,  L.  R.  4  C.  P.  553 ;  Corkling 

21 


§  643.]  CONTRACTS.  [CHAP.  XIX. 

parol;  all  contracts  not  under  seal,  written  as  well  as  un- 
written, having  this  title.*  On  the  other  hand,  the  word 
parol,  when  denoting  a  distinct  species  of  evidence,  is  used  as 
convertible  with  oral ;  and  when  we  speak  of  parol  evidence 
being  receiyed  to  explain  a  written  document,  we  mean  oral 
evidence.'  As  is  elsewhere  seen,  secondary  evidence  of  docu- 
ments is  inadmissible,  no  matter  what  phase  of  inferiority  con- 
stitutes such  secondariness ;'  the  general  test,  however,  not 
being  authority  or  dignity,  but  immediateness  of  relation  to 
the  object  to  which  the  document  refers.^  Hence,  no  primary 
testimony  is  rejected  because  of  faintness.' — So  far  as  concerns 
the  right  to  vary  a  document  by  parol,  no  distinction  is  now 
recognized  between  sealed  and  unsealed  writings.* 

§  648.  Burt  when  the  question  arises  as  to  the  mode  of  prov- 
Finai  ^"g  &  Contract,  it  is  an  e^ablished  rule  of  evidence 

contnSt  ^^^^  ^^^  preliminary  negotiations  are  to  be  regarded 
absorbs  as  merged  in  the  writing  which  the  parties  have 
Darynego-  agreed  on  as  the  final  expression  of  their  views.^ 
That  which  is  likely  to  have  been  the  more  delibe- 
rate form  of  expression,  and  to  have  been  most  maturely 
weighed  by  them,  will  be  regarded  as  their  final  utterance. 
It  is  not  so  merely  because  the  form  selected  is  written  while 
that  rejected  is  unwritten.  Gases  sometimes  arise  in  which 
it  may  appear  that  a  word  was  used  under  mutual  mistake, 
and  in  which  an  unwritten  word  may  be  substituted  on  oral 
proof  for  a  written  word.*  And  cases  still  more  frequently 
arise  in  which  informal  written  memoranda  are  merged  in  a 
final  unwritten  contract.*  There  is  no  inexorable  rule,  there- 
in. Massej,  L.  R.  8  C.  P.  395.  A  spe-  evidencoi  to  which  he  cites  3  Black, 
cialty,  however,  is  sapposed  to  be  of  a  Ck>in.  367 ;  Taylor  on  Ev.  §  367. 
higher  solemnity  than  an  unsealed  *  Wh.  on  £7.  §  60. 
contract,  and  when  an  unsealed  con-  <  lb.  §  71. 
tract  is  succeeded  by  a  specialty  on       *  lb.  §  72. 

the  same  subject-matter,  the  sealed  is       <  lb.  §§  930  ef  seq. ;  Canal  Co.  v.  Ray, 
supposed  to  absorb  the  unsealed  docu-    101  U.  S.  527. 
ment.    See  infra,  §  643.  ^  That  provisional    agreements  are 

1  Infra,  §  684.  not  to  be  treated  as  final,  see  supra^ 

*  Parol  evidence  may  be  also  used,  as    §  5. 
Mr.   Leake    (Contracts,    2d    ed.   170)        >  See  sujira,  §§  205  et  $eq, 
notices,  as  convertible  with  extrinsic        *  Wh.  on  £v.  §  1014;  tupra,  §  5. 
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CHAP.  XIX.]        INTERPRETATION  AND  CONSTRUCTION.  [§  645. 

fore,  that,  wherever  there  is  oral  and  written  proof  of  the 
same  transaction,  the  oral  is  to  be  regarded  as  merged  in  the 
written.  The  rule  is  simply  this,  that,  when  a  writing  is 
signed  by  the  parties  to  a  contract,  it  is  presamed,  until  the 
contrary  be  proved,  to  embody  their  final  determination, 
absorbing  all  preliminary  negotiations,  whether  written  or 
unwritten.^  On  the  one  side,  an  agreement  meant  merely  to 
be  tentative  cannot  sustain  a  suit.'  On  the  other  side,  it  is 
competent  for  the  parties  to  convert  such  tentative  agreement 
into  a  final  contract.' 

§  644.  Written  words  may  be  put  on  the  margin  or  in  the 
blanks  of  a  prepared  form  merely  as  suggestions  for 
future  consideration;  and  this   is  often  the  case  mayb/on 
with  words  written  with  pencil,  so  that  the  marks  J^^^^^f^^ 
can  afterwards  be  rubbed^ut.    In  such  cases  it  is  a 
question  of  fact  whether  the  words  were  meant  to  be  perma- 
nently binding.*    If  the  agreement  was  merely  tentative,  and 
was  not  intended  by  the  parties  to  operate  until  reduced  to 
form,  then  it  cannot,  until  so  reduced,  sustain  a  suit.' 

§  645.   Yet  it  does  not  follow  thfct,  because  the  parties 
intend  to  embody  their  determination  in  a  solemn  provisional 
writing,  prior  provisional  agreements  entered  into  agreement 
by  them  are  without  force.     On  the  contrary,  such  until  final 
agreements,  though  consisting  of  mere  memoranda,  ^®®^®^"^  • 
and  meant  by  the  parties  to  be  superseded  in  future  by  a  doc- 
ument elaboi^tely  drawn  and  engrossed,  may  bind  effectually, 
if  so  intended,  unless  otherwise  prescribed  by  statute,  until 
the  document  in  which  it  is  intended  they  should  be  merged 
is  executed.*    A  lessor  is  bound  by  an  agreement  to  lease 
notwithstanding  that  this  agreement  provides  that  a  "  proper 

1  Leake,  2d  ed.  173;   Wh.  on  Er.  *  Leake,  2d  ed.  220 ;  Laoas  v.  James, 

§  1014,  and  oases  there  cited ;  Bran-  7  Hare,  419 ;  Adams  in  re,  L.  R.  2  Pr. 

torn  V.  Oriffits,  L.  R.  2  C.  P.  D.  212;  367. 

Brongbton  v.  Mltohell,  64  Ala.  210 ;  *  Supra,  §  5 ;  infra,  §  646. 

Blackman  v,  Dowling,   63  Ala.   304.  ^  Qibbins  v.  As/lam,  11  Bear.  1 ; 

That  on  an    inchoate  and  imperfect  Fowle  v.  Freeman,  9  Ves.  351 ;  Grosslej 

agreement  suit  cannot  be  brought,  see  v,  Majoock,  L.  R.  18  Eq.  180 ;  Thomas 

supra,  §  5.  v.  Dering,  1   Keen,   729 ;    and  cases 

'  Svpra,  §  6.  cited  supra,  §  5. 

*  Riggins  V.  R.  R.,  73  Mo.  598. 
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§  647.]  CONTRACTS.  [CHAP.  XIX. 

contract"  is  to  be  drawn  by  a  solicitor.^  The  directors  of  a 
corporation  vote  to  approve  an  agreement  with  a  contractor, 
^^the  said  agreement  to  be  engrossed  in  duplicate,  signed, 
sealed,  and  delivered,"  and  the  vote  binds,  though  no  such 
deed  be  executed.'  A  correspondence  takes  place  between 
two  brokers  in  which  a  sale  is  agreed  on,  the  vendor  saying, 
when  accepting,  ^* contract  in  due  course;"  and  the  sale  is 
complete,  although  a  contract  afterwards  forwarded  by  one 
party  is  rejected  by  the  other  as  not  accurately  giving  the 
terms  agreed  on.* 

§  646.  But  unless  it  contain  an  actual  proposal  and  accept- 
ance of  one  and  the  same  thing,  a  provisional  agree- 
there  be  no  ment  has  no  binding  force.  If  the  terms  are  settled 
posa?  andT  a^d  Only  the  form  is  reserved,  then  there  is  a  contract,^ 
accepunce.  ^^^  there  is  no  contract  if  terms  as  well  as  form  are 
reserved  for  future  settlement.^  An  acceptance,  also,  if  it 
introduces  a  condition  varying,  no  matter  how  slightly  from 
the  proposal,  which  condition  is  to  be  embodied  in  a  writing 
to  be  afterwards  drawn,  is  inoperative.* 

§  647.  "  The  construction  of  a  contract  in  writing,  as  of  all 
written  instruments,  belongs  to  the  court  alone, 

Son^ofcon-  ^J^^^®  ^^^7  ^^  ^s  to  construc  all  such  instruments  as 
tract  is  for    goon  as  the  true  meaning:  of  the  words  in  which  they 

court.  "  .  ,  f 

are  couched,  and  the  surrounding  circumstances,  if 
any,  have  been  ascertained  as  facts ;  and  it  is  the  duty  of  the 

^  Oxford  V.  Provand,  L.  R.  2  P.  C.  R.,  said :  "  If  there  is  a  simple  accept- 

135.  ance  of  an  offer  to  purchase,  acoompa- 

*  Jones  r.  Victoria  Dock  Co.,  L.  R.  2  nied  by  a  statement  that  the  acceptor 
Q.  B.  D.  314,  cited  Leake,  2d  ed.  175 ;  desires  that  the  arrangement  should 
see  supra,  §  5.  be  put  into  some  more  formal  terms, 

*  Hey  worth  v.  Knight,  17  C.  B.  N.  S.*  the  mere  reference  to  such  a  proposal 
298 ;  see  supra,  §  5.  will  not  prevent  the  court  from  en- 

^  Supra,  §§  5,  8 ;  Leake,  2d  ed.  175 ;  forcing  the  final  agreement  so  arrived 

Wood  17.  Midgelej,  5  D.  M.  &  G.  41 ;  at.     But  if  the  agreement  is  made  sub- 

Honeyman  t;.  Marryat,  6  H.  L.  C.  112  ;  ject  to  certain  conditions  then  speci- 

Rossiter  v.  Miller,  L.  R.  5  C.  D.  648 ;  fled,  or  to  be  specified  by  the  party 

'  VTinn  V.  Bull,  L.  R.*7  CD.  29;  and  making  it,  or  by  his  solicitor,  then, 

cases  cited  supra,  §  5.  until    those  conditions  are  accepted, 

>  Crossley  v.  Maycock,  L.  R.  18  Eq.  there  is  no  final  agreement  such  as  the 

180;   infra,  §§   2,   8.    In  Crossley  p.  court  will  enforce.** 
Maycock,  L.  R.  18  Eq.  180,  Jessel,  M. 
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jury  to  take  the  construction  from  the  court ;  either  abso- 
lutely, if  there  be  no  words  to  be  construed  as  words  of  art  or 
phrases  used  in  commerce,  and  no  surrounding  circumstances 
to  be  ascertained ;  or  conditionally,  when  those  words  or  cir- 
cumstances are  necessarily  referred  to  them."^  And  while  the 
meaning  of  all  disputed  terms  of  art  or  business  as  to  which 
testimony  has  to  be  taken  is  for  the  jury,  the  interpretation  of 
the  entire  contract,  including  the  terms  whose  meaning  is  thus 
settled,  is  for  the  court.*  It  is  true  that  the  functions  seem 
sometimes  almost  inextricably  blended.  When  a  contract  is 
partly  written  and  partly  unwritten,  the  determining  what 
the  unwritten  words  actually  are  is  for  the  jury,  on  the 
whole  evidence  of  the  case.  Yet,  supposing  these  words  to  be 
fixed  upon,  and  a  definition  as  a  matter  of  fact  assigned  to 
them,  then  their  meaning  as  related  to  the  other  words  of  the 
same  contract  is  to  be  determined  by  the  court.  The  blend- 
ing is,  therefore,  merely  superficial,  as  the  two  functions  seem 
readily  severed.*  The  jury  are  to  determine  what  the  con- 
tract is,  and  what,  in  case  of  dispute,  is  the  interpretation  of 
disputed  words ;  the  court  is  to  determine  what  is  the  con- 
struction which  these  words,  with  the  meaning  thus  estab- 
lished, are  to  have.* 

§  648.  When  a  writing  is  lost,  and  parol  proof  is  given  of 
its  contents,  the  province  of  determining  the  mean-  g^  ^f  ^^^ 
ing  of  these  contents  remains  with  the  court  to  the   document. 

'  Per  cnr.  in  Neilaon  v.  Harford,  8  »  Supra,  §  631  ;  Short  v.  Woodward, 

M.  &  W.  823 ;  Leake,  2d  ed.  218 ;  Di  13  Graj,  86 ;  Festerman  v.  Parker,  10 

Bora  V.  PhiUipfl,  10  H.  L.  C.  638  ;  see  Ired.  477 ;  McAvoj  v.  Long,  13  lU.  147. 

tiqyra,  §  631 ;  1  Ch.  on  Con.,  11th  Am.  *  See  Guptill  v,  Damon,  42  Me.  271 ; 

ed.  103;   Renas  v.  Pickslej,  L.  R.  1  Globe  Works  v.  Wright,  106  Mass.  216; 

Ex.  342 ;  Levy  v.  Gadsby,  3  Crauch,  Rapp  v,  Rapp,  6  Barr,  45 ;  Edwards  v. 

180 ;  Woodman  v.  Gheslej,  39  Me.  45  ;  Goldsmith,  16  Penn.  St.  43. 

Randall  v.  Thornton,  43  Me.  226 ;  Nash  *  Supra,  §  631 ;  Moore  v,  Garwood,  4 

V.  Drisoo,  61  Me.  417  ;  Drew  v.  Towle,  Exch.'  681 ;  Brown  v,  Orland,  36  Me. 

10  Post.  53 ;  Pratt  v.  Langdon,  12  Al-  376 ;    Globe   Works    ».   Wright,    106 

len,  544;  Smith  v.  Faulkner,  12  Gray,  Mass.   216;    Short  v.  Woodward,    13. 

251;    Globe    Works    v.   Wright,    106  Gray,    86;     Bomeisler    v.   Dobson,    5 

Mass.  207 ;  School  District  v.  Lynch,  Whart.    398 ;    Hooper    v.   Webb,    27 

33  Conn.  330 ;  Jones  r.  Bunker,  83  N.  Minn.  485. 
C.  324 ;  Emery  v.  Owings,  6'Gin,  191 ; 
Collins  0.  Banbury,  6  Ired..  118. 
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same  effect  as  if  the  written  document  were  restored,  reserving, 
however,  to  the  jury  the  determination  of  the  question  how 
far,  as  a  matter  of  fact,  the  meaning  of  the  lost  writing  is 
reproduced.^ 

§  649.  The  rules  of  construction,  which  are  adopted  in  courts 
Rules  the  of  law,  are  substantially  adopted  in  courts  of  equity.* 
equity  as  There  is  this  important  distinction,  however,  to  be 
In  law.  observed.  The  burden  is  on  the  actor,  or  the  person 
bringing  a  suit,  to  make  out  his  case.  When  a  contract  is 
ambiguous,  therefore,  then  a  party  seeking  to  have  it  speci- 
fically performed  might  have  a  decree  against  him,  while 
the  other  party,  if  seeking  to  rescind  it,  might  also  fail  in 
making  out  a  case.  In  other  words,  unless  a  case  requiring 
relief  is  made  out,  an  agreement  will  not  be  either  enforced  or 
rescinded.'  A  court  of  equity,  also,  will  grant  relief,  in  defi- 
ance of  the  grammatical  construction  in  all  cases  of  bonds  with 
penalties.  This,  however,  is  based,  not  on  rules  of  construc- 
tion, but  on  the  principle  that  only  what  is  due  is  to  be  paid. 

§  650.  Whether  a  document  was  meant  to  be  an  escrow; 
Construe-  whether  it  was  obtained  by  fraud ;  whether  it  was 
dit?on8  to^  obtained  only  conditionally  ;  whether  it  was  meant 
be  by  court,  to  be  a  mere  project,  without  binding  effect ; — these 
are  all  questions  which  parol  evidence  is  admissible  to  deter- 
mine.* But  as  a  matter  of  law,  the  construction  of  the  docu- 
ment is  for  the  court.*  "Whether  a  stipulation  is  a  condition 
depends  upon  the  intention  of  the  parties  ;^  but  in  collecting 
this  intention,  the  whole  context  is  to  be  examined.^ — ^When 
acts  are  made  reciprocally  dependent,  a  party  suing  for  non- 
performance must  aver  readiness  to  perform,  or  performance.* 

§  651.  Although  in  old  manuscripts  it  was  not  usual  to  insert 

Pun  tua-      punctuating  marks,  and  although  in  England  it  is 

tion  to  be     still  uot  usual  to  insert  such  marks  in  either  statutes 

or  deeds,  yet  when  they  are  used,  they  will  be  taken 

«  Berwick  v.  Horsfall,  4  C.  B.  N.  8.  *  Wh.  on  Ev.  §§  927  et  seq, 

450 ;  Moore  v.  Holland^  39  Me.  307.  '  See  fully  rapra,  §§  653  et  seq, ;  Leake, 

>  Leake,  2d  ed.  217 ;  Ch.  on  Con.    2d  ed.  219. 

.11th  Am.  ed.  104;  Scott  v,  Liverpool,  *  Supra,  §  554. 

3  De  G.  &  J.  334 ;   Eaton  v.  Lyon,  3  '  Supra,  §  555. 

Yes.  692.  •  Supra,  §  558. 

*  Infra,  §§  654  et  $eq, 
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CHAP.  XIX.]       INTERPRETATION  AND  CONSTRUCTION.  [§  652. 

into  accoant  in  determining  the  meaning  of  the  document 
into  which  they  are  introduced.*  False  punctuation,  how- 
ever, may  be  overridden,  when  this  is  requisite  to  bring  out 
the  true  sense;  and  if  there  be  no  punctuation,  the  proper  in- 
flections will  be  supplied  by  the  court.* — Parol  proof  is  admis- 
sible to  prove  the  meaning  of  points.^ — But  sense  is  not  to  be 
sacrificed  to  punctuation  when  used  carelessly  or  ignorautly.^ 
§  652.  Whether,  when  a  document  is  partly  written  and 
partly  printed,  the  writing  and  the  printing  stand 
on  the  same  footing,  has  been  much  discussed.^  The  distinctive- 
prevalent  opinion  is,  that  as  the  writing  ordinarily  a^g  com^^^^ 
constitutes  the  differentia  of  a  case,  it  is,  in  a  case  of  pared  with 
conflict,  when  by  so  doing  the  general  sense  of  the 
document  can  be  maintained,  to  be  regarded  as  overriding  the 
printed  context.'  "The  written  words  are  the  immediate 
language  and  words  selected  by  the  parties  themselves  for  the 
expression  of  their  meaning,  and  the  printed  words  are  a 
general  formula,  adapted  equally  to  their  case  and  that  of  all 
other  contracting  parties  on  similar  occasions."^  "  The  lan- 
guage of  printed  blanks  is  easily  assumed  to  be  appropriate, 
without  careful  examination,  while  the  written  words  more 
safely  and  more  nearly  indicate  the  intention  of  the  con- 
tracting parties.'**  It  has  therefore  been  held  that  "  the  part 
that  is  specially  put  into  a  written  instrument  is  naturally 
more  in  harmony  with  what  the  parties  are  intendit^g  than  the 
other,  although  it  must  not  be  used  to  reject  the  other,  or  to 
make  it  have  no  efiect."* 

1  Leake,  2d  ed.  221 ;   Gauntlett  v.  Tonng  v.  Grote,  4  Bing.  253 ;  Niooll  v. 

Carter,  17  Beav.  586 ;  Gaston  v.  Brook,  Ins.  Co.,  3  Wood.  &  M.  529  ;  Heman- 

14  S.  C.  104.  dez  v,  Ins.  Co.,  6  Blatchi  317 ;  Bene- 

«  See  WiUis  v.  Martin,  4  T.  R.  65.  diet  v.  Ins.  Co.,  31  N.  Y.  397 ;  HHl  r. 

*  Graham  v.  Hamilton,   5  Ired.  L.  Miller,  76  N.  T.  32 ;  Clark  v.  Wood- 
428.  ruflf,  83  N.  Y.  518 ;  People  v,  Dulaney, 

«  White  V,  Smith,  33  Penn.  St.  186 ;    96  111.  503. 
Osbom  V.  Farwell,  87  111.  89.  7  Per  car.  in  Rohertson  r.  French,  4 

*  See  Wh.  on  Ev.  §  925 ;  Wood  on    East,  136. 

Ins.  148 ;  Flanders  on  Ins.  70 ;  Maj  on  >  Finch,  J.,  Clark  v.  Woodruff,  83  N. 

Ina.  §  184 ;  Magee  v.  Lavell,  L.  R.  9  C.  Y.  523. 

P.  113 ;  Gumm  v.  Tjrie,  6  B.  &  S.  298.  >  Blackhnrn,  J.,  Joyce  t;.  Ins.  Co.,  L. 

*  Rohertson  v.  French,  4  East,  136 ;  R.  7  Q.  B.  583 ;  Dudgeon  i;.  Pemhroke, 
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§  654.]  CONTRACTS.  [CHAP.  XIX. 

§  658.  The  practice  of  parties  to  a  contract,  also,  may  give 
Practice  of  *^®  basis  on  which  its  construction  may  rest.  "  Tell 
parties  may  me,"  says  Lord  Chancellor  Sugden, "  what  you  have 
for  con-  done  under  a  deed,  and  I  will  tell  you  what  that 
Btruction.  j^^^  mcans."^  Hence,  the  acts  and  declarations  of 
parties,  constituting  their  mode  of  doing  business,  is  strong 
evidence  of  the  meaning  they  assigned  to  contracts  made  by 
them.* 

§  654.  If  a  contract  is  open  to  two  probable  constructions, 
Contract  to  ^"^  ^^  which  would  Imputc  fraud  or  illegal  purpose 
be  con-  to  One  of  the  parties,  while  the  other  construction 
mofiteon-  would  be  free  from  such  taint,  the  latter  construe- 
good*faTth'^  tion  will  be  adopted.'  Hence,  when  there  are  two 
lemoit  conflicting  local  laws,  according  to  one  of  which  the 
contract  would  be  inoperative,  while  according  to 
the  other  it  would  be  operative,  the  contract  will  be  held  to 
have  been  made  under  the  latter  law,  since  it  will  not  be  pre- 
sumed that  one  party  intended  to  cheat  the  other  by  a  sham 
and  fraudulent  contract.*  "When  by  one  construction,  also,  a 
contract  would  be  void,  and  by  another  it  would  be  operative, 
the  latter  will  be  preferred.* — "If  words  have  been  used  of  any 

L.  R.  2  Ap.  Ga.  284 ;  S.  P.,  Elkins  v.  Mendal  v.  Mendal,  28  La.  An.  556 ; 

Trans.  Co.,  2  Weekly  Notes,  403.  Bumpns  r.  Tisher,  26  Tex.  561 ;  and 

See  as  sustaining  text,  Steinbach  v.  see  cases  cited  supra,  §^  337,  462. 

Ins.  Co.,  54  N.  Y.  90  ;  Niagara  Ins.  Co.  *  Wh.  on  Ev.  §  1250  ;  Wh.  Con.  of 

V.  De.Groff,  12  Mich.  124;  Goss  v.  Ins.  L.  §§  112,  115,  429,  501;   Hellman's 

Co.,  18  La.  An.  97.  Will  in  re,  L.  R.  2  Eq.  363 ;  Cromwell 

^  Atty.-Oen.  v,  Drummond,  1  Dr.  &  v.  Sac,  96  U.  S.  51 ;  Cutler  v.  Wright, 

W.  353,  366 ;  aff.  on  app.  Drummond  22  N.  Y.  472 ;  Kilgore  v.  Dempsey,  25 

V.  Atty.-Gen.,  2  H.  of  L.  Cas.  837.  Oh.  St.  413  ;  Kenyon  v.  Smith,  24  Ind. 

*  Weld  V.  Hornby,  7  East,  199 ;  Shore  11 ;  Smith  v.  Whitaker,  23  111.  367 
V.  Wilson,  9  CI.  &  F.  569 ;  Archer  v.  Talbott  v.  Trans.  Co.,  41  Iowa,  249 
Dunn,  2  W.  &  S.  327 ;  Pratt  v.  Camp-  and  cases  cited  Wh.  Con.  of  L.  §  429 
bell,  24  Penn.  St.  184 ;  Lehigh  Coal  *  Wilkinson  r.  Gaston,  9  Q.  B.  137 
Co.  V.  Harlan,  27  Penn.  St.  429 ;  and  Russell  v.  Phillips,  14  Q.  B.  891 
other  cases  cited  Wh.  on  Ev.  §  941 ;  Watson  v.  Pears,  2  Camp.  296.;  Haigh 
and  see  in/ra,  §  709.  v.  Brooks,  10  A.  &  E.  309  ;  Goldshede 

*  Wh.  on  Ev.  §  1248  ;  Best's  Bv,  §§  v.  Swan,  1  Ex.  154 ;  Richards  v.  Bluck, 
346-7 ;  Shore  r.  Wilson,  9  CI.  &  F.  397 ;  6  C.  B.  441 ;  Atkyns  v.  Horde,  1  Binn. 
Moss  V.  Bainbrigge,  18  Beav.  478  ;  106 ;  Simpson  v,  Vaughan,  2  Atk.  32 ; 
Lorillard  t^.  Clyde,  86  N.  Y.  384;  Lewis  v.  Davidson,  4  M.  &  W.  654; 
Young  V.  Edwards,  72  Penn.  St.  267 ;  Shore  o.  Wilson,  9  CI.  &  F.  397 ;  Ire- 
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ambiguity,"  said  Lord  Cairns,  in  a  celebrated  case, "  or  the 
object  of  which  may  be  open  to  any  doubt,  that  construction 
must,  according  to  the  well-known  rules  of  law,  be  given, 
which  will  make  the  contract  a  legitimate  and  valid  one,  and 
not  that  construction  by  which  the  contract  will  be  destroyed."^ 
—"We  are  not  allowed,"  said  Adams,  C.  J.,  in  the  supreme 
court  of  Iowa,  in  1881,  "  to  so  construe  a  contract  as  to  de- 
prive it  of  all  force,  if  it  is  susceptible  of  any  other  reasonable 
construction."*  In  construing  a  consideration,  also,  the  courts, 
when  consistent  with  legal  rules,  will  give  it  the  meaning 
most  conducive  to  good  faith.' 

§  655.  Hence,  when  a  contract  has  a  primary  meaning,  which 
is  ineffectual,  from  want  of  some  technical  requisite,   ^^^ 
and  a  secondary  meaning,  virtually  to  the  same  effect,  ™®*°*^g» 
which  has  no  technical  obstacle  in  its  way,  the  latter  win  be 
meaning  will  be  adopted  by  the  courts.*    Thus  a  ****8rned. 
deed  of  bargain  and  sale,  which  is  inoperative  in  consequence 
of  failure  to  enrol,  will  be  construed  as  a  grant  of  its  rever- 
sion.^   A  conveyance,  inoperative  as  a  conveyance  in  fee,  also, 
may  be  made  effective  as  a  declaration  of  trust.^    Equity,  also, 
will  relieve  when  fraud,  after  a  bona  fide  agreement,  is  employed 

land  V,  Livingston,  L.  R.  5  H.  L.  395  ;  Hamaker  v.  Eberley,  2  Binn.  609  ; 
Marsh  ».  Whitmore,  21  WaU.  178;  Payne  i;.  Wilson,  17  B.  &  C.  423; 
Patrick  9.  Grant,  14  Me.  233 ;  Thrall  Caldwell  v.  Heitsher,  9  W.  &  S.  53. 
r.  Newall,  19  Vt.  202;  Mech.  Bk.  r.  <  Supra,  §  337;  Wood  v.  Leadbitter, 
Merch.  Bk.,  6  Met.  13 ;  Brewer  v.  13  M.  &  W.  845 ;  Shore  v.  Wilson,  9 
Hardy,  22  Pick.  376 ;  Foster  v.  Rock-  01.  &  F.  397 ;  Inglis  o.  Snug  Harbor, 
well,  104  Mass.  167 ;  Bryan  v.  Bradley,  3  Pet.  117 ;  Wallis  v.  Wallis,  4  Mass. 
16  Conn.  474 ;  Bickford  v.  Cooper,  41  135 ;  Jackson  v.  Phillips,  14  Allen, 
Penn.  St.  142 ;  Cobb  t;.  Fountaine,  3  566 ;  Barrett  v,  French,  1  Conn.  354 ; 
Eand.  487  ;  Bessent  r.  Harris,  63  N.  C.  Rogers  v.  Ins.  Co.,  9  Wend.  611 ; 
572 ;  Long  r.  Pool,  68  N.  C.  479  ;  Evans  Many  v.  Iron  Co.,  9  Paige,  188 ;  Evans 
9.  Sanders,  8  Port.  497 ;  Goosey  v.  v.  Sanders,  8  Port.  497 ;  Riley  v,  Van- 
Goosey,  48  Miss.  210.  houten,  4  How.  (Miss.)  428 ;  as  to 
>  Mnir  v.  Glasgow  Bk.,  cited  Wh.  cy  pres  see  Bisph.  Eq.  §§  126  et  $eq,; 
on  Ev.  §  1249.  as  to  usury  see  supra,  §  462. 

i  jw(i      «  Wing  r.  Glick,  Sup.  Ct.  Iowa,  1881.  »  Smith  v.  Frederick,  1  Russ.  174 ; 

*           That  the  sense  is  to  be  that  which  the  .  Lynch  r.  Livingston,  6  N.  T.  422. 

-^'1^*    promisor  apprehended  at  the  time  that  *  See  Pnoe  v.  Dyer,  17  Ves.   356; 

the  promisee  received  the  promise,  see  Sprigg  v.  Bank,  14  Pet.  201,  and  other 

9Mpra,  §  657.  cases  cited  Wh.  on  Ev.  §  1031.' 
*  Olderahaw  r.  King,  2  H.  &  N.  120 ; 
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§  657.]  CONTRACTS.  [CHAP.  XIX. 

to  prevent  the  execution  of  the  agreement  in  conformity  with 
the  statute  of  frauds.* 

§  656.  Another  important  rule  of  construction  is  ^  that 
Probable  when  a  principal  gives  an  order  to  an  agent  in  such 
Son  taken  ^^certain  terms  as  to  be  susceptible  of  two  diflFerent 
bonajidehj  meanings,  and  the  agent  bona  Jide  adopts  one  of 
bf^soa^  them  and  acts  upon  it,  it  is  not  competent  to  the 
tained.  principal  to  repudiate  the  act  as  unauthorized,  be- 
cause he  meant  it  to  be  read  in  the  other  sense,  of  which 
it  is  equally  capable."* 

§  657.  As  in  a  contract  a  concurrence  of  minds  to  one 
Document  ^^^  ^^^  same  thing  is-  necessary,  it  is  essential,  in 
struede"  construing  a  written  contract,  to  determine  what 
to  bring  out  was  the  thinfif  as  to  which  the  parties  concurred.* 
The  real  meaning  must,  therefore,  be  sought  under 
the  formal ;  the  intent  must  be  gathered  from  the  words. — 
And  as  no  contracts  are,  both  in  words  and  surroundings, 
precisely  the  same,  each  contract  is  to  be  determined  on  its 
own  specific  conditions,  subject  to  such  general  rules  of  inter- 
pretation as  the  parties  may  be  presumed  to  have  themselves 
recognized  in  selecting  the  words  they  used.^  To  aid  in 
understanding,  in  all  cases  of  latent  obscurity,  what  was  the 
interpretation  of  the  parties,  extrinsic  facts  may  be  put  in 

■  Wh.  on  £v.  §  911.    When  the  in-  20 ;  Shore  v.  Wilson,  9  C.  &  F.  355  ; 

tention  can  in  no  other  way  be  executed,  McConnel  v,  Murphey,  L.  R.  5  P.  C. 

provisions  and  conditions  will  be  con-  219 ;  Aspden  v.  Seddon,  L.  R.  10  Ch. 

strued  as  covenants  ;   Huff  v.  Nicker-  377 ;  Southwell  v.  Bowditch,  L.  R.  1 

son,  27  Me.  106 ;  and  exceptions  in  a  C.  P.  D.  377 ;  Lawrence  v.  McCalmont, 

lease  have  been  construed  to  be  a  grant  2  How.  U.  S.  449  ;   Bell  v.  Bruen,  1 

,ofaright.   2  Parsons,  54,  citing,  Wick-  How.   U.   S.   426;   Nash  v.  Towne,  5 

ham  r.  Hawker,  7  M.  &  W.  63.  Wall.  689 ;  Robinson  v.  Fiske,  25  Me. 

'  Blackburn,  J.,  Ireland  v.  Living-  401 ;    Gunnison  t;.  Bancroft,     11  Yt. 

ston,  L.  R.  5  H.  L.  395 ;  adopted  and  493  ;  Hopkins  v.  Young,  11  Mass.  202 ; 

approved  in  Benj.  on  Sales,  3d  Am.  Qnackenboss  v,  Lansing,  6  Johns.  49 ; 

ed.  576  ;    De  Tastett  v.  Crousellet,   2  Wilson  v.  Troup,  2  Cow.  195  ;  Clark  v. 

Wash.    C.  C.  132 ;   Loraine  v.  Cart-  Woodruff,  83  N.  Y.  518 ;  Strohecker  v. 

Wright,  3  Wash.  C.  C.  151 ;  Courcier  Bank,  6  Barr,  41 ;  Reed  v.  Lewis,  74 

r.  Ritter,  4  Wash.  C.  C.  551.  Ind.  433  ;    Spencer    v.  Millisack,    52 

*  See  suprOf  §§  3,  4.  Iowa,  31 ;  Balch  v.  Ash  ton,  54  Iowa, 

«  Infrctf  §§  827-8;  Aguilar  v.  Rodgers,  123 ;    Anderson  t;.   Holmes,  14  S.   C. 

7  T.  R.  423;  Doe  v.  Worsley,  1  Camp.  162. 
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evidence.*  Thus  the  word  "  and"  will  be  construed  as  if  it 
were  "or**  when  necessary  to  make  out  the  sense  ;*  though  not 
when  either  reading  will  be  consistent  with  an  intelligent 
construction.* — The  test,  as  has  been  well  observed  by  Dr. 
Paley,  as  adopted  by  Mr.  Chitty,*  "  is  not  the  sense  in  which 
the  promisor  actually  intended  it,  •  .  because  at  that  rate, 
you  might  excite  expectations  which  you  never  meant,  nor 
would  be  obliged  to  satisfy.  Much  less  is  it  the  sense  in 
which  the  promisee  actually  received  the  promise ;  for,  ac- 
cording to  that  rule,  you  might  be  drawn  into  engagements 
you  never  designed  to  undertake.  It  must,  therefore,  be  in 
the  sense  (for  there  is  none  other  remaining),  in  which  the 
promisor  believed  that  the  promisee  accepted  the  promise."* 
Chancellor  Kent  speaks  substantially  to  the  same  effect: — . 
"  The  true  principle  of  sound  ethics  is  to  give  the  contract  the 
sense  in  which  the  person  making  the  promise  believes  the 
other  party  to  have  accepted  it."  And  he  adds,  that  "  the 
modern  and  more  reasonable  practice  is  to  give  the  language 
its  just  sense,  and  to  search  for  the  precise  meaning,  and  one 
requisite  to  give  due  and  fair  effect  to  the  contract,  without 
adopting  the  rule  of  a  rigid  or  an  indulgent  construction."' 
In  this  view,  promises  understood  by  both  parties  to  be 
in  jest  are  inoperative.^  The  Koman  law  takes  the  same 
position.  "In  conventionibus  contraheutium  voluntatem  po- 
tius  quam  verba  spectari  placuit.  Gum  igitur  ea  lege  fun- 
dum  vestigalem  municipes  locaverint,  ut  ad  heredem  ejus 
qui  suscepit  pertineret,  jus  heredum  ad  legatarium  quoque 
transferri  potuit."*  "  Cum  •  •  •  manifestissimus  est  sensus 
testatoris,  verborum  interpretatio  nusquam  tantum  valeat,  ut 
melior  sensu  existat."* 

1  Supra,  §  630 ;  infra,  §§  661,  827-8  ;  N.  Y.  505  ;  supra,  §  654  ;  and  as  taking 
Wh.  on  By.  §§  920  et  aeq,;  Rioker  v.  the  same  view,  see  remarks  of  Black- 
Fairbanks,  40  Me.  43.  burn,  J.,  infra,  §  670. 

>  Majnard  v,  Wright,  26  Beav.  285.  ^  2  Kent,  Ck>m.  557. 

*  Secoombe  v.  Edwards,    28  Bear.  '  Supra,  §  175. 

440.  8  L.  219,  D.  de  V.  S.  50-16. 

*  Ch.  on  Ck>n.  11th  Am.  ed.  104.  •  L.  3,  C.  de  lib.  pract.  (6.  28).    See 
■  This  passage  is  adopted  by  Bron-    generally,  Ihering,  Jahr.  f.  Dogm.  IV. 

Bon,  J.,  in  Potter  v.  Ins.  Co.,  5  Hill,    p.  72.    That  a  contract  must  have  a 
147 ;  and,  also,  in  White  v,  Hoyt,  73    definite  meaning,  see  supra,  §  3. 
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§  658.  When,  however,  the  words  of  a  contract  have  a  clear 
But  sup.  ^^^  consistent  meaning,  and  when  no  mistake  or 
posed  in-      fraud  is  set  up,  the  intention  of  the  parties  cannot 

tent  not  to  *  '      , 

be  intro-  be  provcd  for  the  purpose  of  overriding  this  meaning, 
override  T^o  intention  expressed  solemnly  in  a  contract,  in- 
worda.  tcution  proved  orally  is  to  yield  in  all  cases  in  which 
fraud  or  mistake  is  not  established.  Many  persons  are 
chary  and  intentionally  enigmatical  in  expressing  their  real 
intentions.  Others  like  to  hint  at  tentatory  schemes  which 
they  have  no  fixed  purpose  of  realizing ;  others  like  to  mys- 
tify, sometimes  from  policy,  sometimes  from  habit,  sometimes 
from  cynicism.  Then,  again,  my  intention  a  moment  ago, 
and  that  which  I  declared  to  be  my  intention,  may  not  be  my 
intention  now.  The  mind  changes  rapidly  ;  caprice,  or  a  new 
though  sudden  light,  may  bring  about  a  real  and  instant 
change  of  my  purposes.  Or,  supposing  my  mind  remains  un- 
changed, to  permit  my  private  intention  to  overrule  the 
natural  and  obvious  meaning  of  my  written  engagement, 
would  be  to  give  to  secret  mental  reservations  an  ascendency 
destructive  of  fair  business  dealing.  And,  even  supposing 
there  be  no  such  taint,  to  permit  the  treacherous  medium  of 
memory  as  to  conversation,  to  supersede  the  more  exact  and 
more  loyal  medium  of  a  written  statement,  is  to  subordinate 
the  more  trustworthy  to  the  less  trustworthy  mode  of  proof.* 
§  659.  But  when  a  description  in  a  document  is  equally  ap- 
plicable to  two  or  more  objects,  the  declaration  of 
M  toTm-^  *^®  author  may  be  received  to  explain  to  which  of 
biguous  these  objects  the  description  refers.  The  subject 
matter  of  a  contract  may  be  shown  by  parol  evi- 

1  Shore  v.  Wilson,  9  CI.  &  F.  525  ;  Kirk  v.  Hartmann,  63  Penn.  St.  97 ; 

Peel  in  re,  L.  R.  2  P.  &  D.  46  ;  Great  McClernan    v.    Hall,     33    Md.    293 ; 

W.  R.  R.  V.  Rous,  L.  R.  4  H.  L.  650 ;  Woodell  v.  Greater,  51  Ind.  539 ;  Mn- 

Hunt  V.  Rousmanier,   8  Wheat.  174 ;  Cormick  v.  Huse,  66  111.  315  ;  Hartford 

Wiggin  V,  Goodwin,  63  Me.  389  ;  Bishop  Ins.  Co.  v.  Webster,  69  111.  392 ;  Pilmer 

V.  White,  68  Me.  104 ;  Delano  v.  Good-  v.  Bank,  16  Iowa,  321 ;  Turner  v.  Wil- 

win,  48  N.  H.  203 ;  Ripley  v.  Paige,  12  cox,  54  Ga.  593  ;  Sanford  v.  Howard, 

Vt.  353 ;  Fitchburg  t;.  Lunenburg,  102  29  Ala.   684 ;    and  other  oases  cited 

Mass.  358 ;  Elliott  v.  Weed,  44  Conn.  Wh.  on  Ev.   §   937.      As  to  conflict 

19 ;  Long  .v.  R.  R.,  50  N.  Y.  76;  Huff-  between  thought  and  word,  see  tupra,  § 

man  v.  Hummer,  2  C.  £.  Green,  269 ;  174. 
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deoce  of  the  sarrounding  circamBtances."^  The  object  is^  not 
to  create  a  new  agreement  for  the  parties,  but  to  determine  to 
*  what  extrinsic  facts  the  agreement  made  by  them  relates.  It 
Bhonld  be  remembered,  however,  that  while  a  "  latent"  or  objec- 
tive ambiguity,  i.  e.  doubt  as  to  which  of  several  objects  the 
parties  mean,  may  be  cleared  by  extrinsic  testimony,  it  is  other- 
wise with  "patent"  or  subjective  ambiguity,  i.  e,  doubt  as 
to  whether  the  parties  had  any  specific  meaning.  The  courts 
may  declare  to  what  objects  certain  terms  relate.  But  they 
cannot  introduce  objects  the  parties  did  not  intend.  In  other 
words,  the  courts  may  determine  to  what  thing  a  contract 
relates,  but  by  the  parties  alone  can  the  contract  be  made.^ — 
The  provisions  of  the  Roman  law  are  to  the  same  eftect. 
^Cum  in  verbis  nulla  ambiguitas  est,  non  debet  admitti  voU 
untas  qnestio."'  "  Non  aliter  a  significatione  verborum  recedi 
oportet,  quam  cum  manifestum  est,  aliud  sensisse  testatorem."^ 
— At  the  same  time  when  a  word  is  left  out  by  mistake,  it 
will  be  inserted  if  the  context  supplies  the  material.' 

§  660.  As  is  elsewhere  more  fully  shown,*  it  may  be  proved 
by  parol  that  the  parties  to  a  contract  have  agreed  ^   ^^^ 
to  collaterally  extend  it  in  a  mode  not  inconsistent  incidents 
with  its  written  terms,  and  that  what  may  be  thus  ^^ezed 
done  by  direct  agreement  may  be  done  indirectly  by  ^^  ^^^^' 
force  of  usage  to  which  the  parties  may  be  supposed  to  have 
acceded. 

§  661.  When  a  contract  consists  of  mere  memoranda,  and 
though  intended  to  be  final,  is  rather  to  be  regarded 
as  a  short-hand  statement  of  the  intention  of  the  dence  ad- 
parties  than  as  an  exact  expression  of  that  intention,  ™*®5j^^Jf  ^ 
it  may  be  helped  out  by  parol  proot7    The  mere  rectify,  and 
fact  that  in  itself  it  is  incomplete  does  not  make  it 
inoperative.'     This  is  the  case  even  under  the  statute  of 

>  Bradlej,  J.,  Peck  v.  U.  8.,  102  U.  liott's  case,  2  East  P.  C.  951 ;  Ferguson 

S.  65 ;  .Wh.  on  £r.  §§  939  et  seq,,  and  v,  Harwood,  7  Cranch,  414,  and  cases 

cues  there  cited.  cited  1  Ch.  on  Con.  11th  Am.  ed.  107. 

*  Wh.  on  Sv.  §  958.    As  to  rectiflca-        «  Wh.  on  £y.  §§  969,  1026. 

lion,  see  supra,  §  205.  '  Supra,  §§  202  et  seq. ;  infra,  §  910. 

*  L.  25,  §  1,  D.  de  leg.  32.  >  See  Wh.  on  £y.  §§  922  et  seq,,  and 

*  L.  69  pr.  eod.  see  supra^  §§  5  e<  seq. 

*  Coles  r.  Hulme,  8  B.  &  C.  568 ;  £1- 
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frauds.  ^^  A  general  description  of  the  estate,  e.  g.  Mr.  O.'s 
house,  or  my  house,  or  the  properties  in  Cable  street,  or  the 
house  in  Newport,  or  the  intended  new  public  house  at  Put- 
ney, or  the  premises,  is  sufficient,  if  parol  evidence  can  be 
produced  to  show  what  property  was  intended.*'*  Such  evi- 
dence, however,  is  admissible  to  explain,  not  (unless  mutual 
mistake  be  set  up)  to  contradict  the  terms  of  the  document.' 
If  mutual  mistake  be  alleged,  it  is  admissible,  as  we  have 
seen,^  to  prove,  in  cases  where  no  statute  is  in  the  way,  what 
was  the  contract  the  parties  really  intended  to  make,  and  this 
rule  applies  to  contracts  under  seal  as  well  as  to  other  con- 
tracts.^ But  the  evidence  of  mutual  mistake  must  be  strong 
and  clear,  and  that  of  the  contract  to  be  substituted  plain. 
It  must  always  be  remembered  that  the  court  cannot  make  a 
contract  for  the  parties.  This  can  only  be  done  by  themselves.^ 
At  the  same  time,  to  show  what  the  parties  meant,  customary 
incidents  may  be  proved.  But  a  custom,  to  be  admissible  in 
evidence,  must  be  brought  home  to  the  party  against  whom  it 
is  offered,'  nor  can  it  make  a  contract  which  the  parties  did 
not  make.  Its  only  office  is  to  bring  out  what  was  meant.^ 
Words,  also,  cannot,  as  a  mode  of  construction,  be  in- 
terpolated. If  a  concurrent  mistake  has  been  made,  cor- 
rection is  to  be  effected  by  process  of  rectification.®  It 
cannot  he  done  by  conjectural  emendation  by  a  court.^ — 

1  Dart,  y.  &  P.  5tli  ed.  219,  adopted  St.  221.    See  MazweU  v,  Thompson,  15 

by  Baggallay,  J.,  in  Shardlow  v.  Col-  S.  C.  612.    As  to  rectification  in  case 

terell,  L.  R.  20  Ch.  D.  280 ;  Sngden,  V.  of  fraud  or  mistake,  see  tupra,  §§  205 

k  P.  14th  ed.  134,  citing  Bleakley  v,  at  seq. ;  infra,  §  910. 
Smith,  11  Sim.  150 ;    Ogilvie  v.  Fol-        *  Supra,  §  205. 
jambe,  3  Mer.  53.     See  supra,  §§  630  et       *  Canal  Co.  v.  Raj,  101  U.  S.  522; 

seq.    other  cases  are  cited  supra,  §§  supra,  §  642. 

202  et  seq.    That  a  contract  is  to  be        '  Supra,  §§  205,  601 ;  infra,  §  910 ; 

yiewed  in  the  light  of  surrounding  cir-  Wh.  on  Ev.  §  1019  ;  Canal  Co.  r.  Ray, 

cumstances,  see  Famsworth  v.  Board-  101  U.  S.  522 ;  Smith  v.  Emerson,  126 

man,  131  Mass.  115.  Mass.  169.    As  to  parties,  see  §  804. 

s  Wh.  on  Sv.  §§  922  et  seq, ;  supra,        <  Wh.  on  Er.  §  962 ;  Harris  v.  Tom- 

§§  202,  205,  601 ;  Bishop  v.  White,  68  bridge,  83  N.  T.  92. 
Me.  104 ;   Stewart  v.  Cambridge,  125        '  Tilley  v.  Cook,  103  U.  S.  155. 
Mass.  102 ;  Bronm  v.  Brooks,  25  Penn.        '  See  supra,  §§  205  et  seq. 
St.  210;   Williamson  v.  McClure,  37        >  Frazier  v.   Monroe,   72  Penn.  St. 

Penn.  St.  402 ;  Allison's  App. ,  77  Penn.  166. 
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Supposing  there  be  no  statatory  impediment  in  the  way,  it 
18  competent  for  the  parties  to  a  written  agreement,  at  any 
time  before  its  breach,  or  before  vested  rights  are  acquired 
under  it,  to  rescind  it,  or  to  remodel  it  by  parol ;  and  in  the 
latter  case  the  reciprocal  rights  of  the  parties  will  subsequently 
be  determined  by  putting  together  the  new  parol  terms  with 
what  remains  of  the  old.  *  To  deny  this  right  to  reconstruct 
would  involve  a  petiiio  principii.  The  agreement,  it  is  alleged, 
cannot  be  altered,  because  it  is  binding,  and  it  is  binding  be> 
cause  it  cannot  be  altered.  But,  as  a  matter  of  fact,  the  bind- 
ing force  of  all  agreements,  no  matter  how  solemn,  falls  back 
on  parol  proof.  No  document,  strictly  speaking,  proves  itself. 
When  a  document  is  said  to  prove  itself,  all  that  is  meant  is 
that  the  court  takes  judicial  notice  that  it  is  properly  exe* 
cated,  but  the  court  takes  this  notice  because  the  judges  com- 
posing the  court  have  learned,  originally  by  parol,  that  the 
seal  or  other  verification  attached  to  the  document  is  genuine. 
There  is  no  document,  therefore,  whose  genuineness  is  not 
ultimately  to  be  decided  by  parol  proof;  and  to  assume  that  a 
contract  before  us  cannot  be  affected  by  parol  proof  is  to 
assume  that  it  is  a  binding  contract,  which  is  the  very  point 
in  dispute.^ — It  is  true  that  there  may  be  statutory  modifica- 
tions of  this  rule,  and  where  such  modifications  are  made  they 
are,  as  far  as  practicable,  to  be  enforced.  Thus  under  the 
Btatate  of  frauds,  requiring  that  agreements  for  certain  pur- 
poses must  be  in  writing,  an  agreement  duly  written  under 
the  statute  cannot  be  emptied  of  its  contents  and  new  condi- 
tions inserted  by  parol.  It  would  be  equivalent  to  saying  that 
when  a  statute  provides  that  no  goods  should  pass  a  cus- 
tom-bouse inspection  unless  the  box  be  sealed  by  the  proper 
officer,  it  would  be  allowable,  as  soon  as  a  box  was  sealed,  to 
empty  it  of  one  lot  of  goods  and  fill  it  with  another.  And  in 
addition  to  the  violation  of  law  implied  in  this,  it  must  be  re- 
membered that  the  object  of  the  statute  of  frauds  is  to  prevent 
parol  agreements  of  the  particular  class,  and  an  agreement 
would  be  none  the  less  parol  because  it  is  grafted  on  a  written 

I  Wh.  on  Ev.  §  1017.    As  to  discharge  of  old  contract  bj  adoption  of  new,  see 
infra,  §S  852  ef  seg.;  1040. 
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docament  of  which  only  its  formal  parts  remain.^  The  degree 
of  the  modification  is  of  no  consequence;  it  is  enough  to  pre- 
clude parol  proof  of  a  change  that  it  creates  in  some  respect 
a  new  agreement.  Thus  parol  evidence  cannot  be  r^eived, 
under  the  statute  of  frauds,  of  a  change  in  a  written  contract 
of  the  mode  of  delivery  f  of  an  extension  of  the  time  of  de- 
livery ;•  of  a  waiver  of  title  to  part  ot  the  land  conveyed  ;* 
of  a  change  of  "  quarterly"  for  "  annual"  in  a  written  contract 
for  employment  on  payment  of  salary.*  Nor  will  parol  modi- 
fications of  a  writing  duly  executed  under  the  statute  of  frauds 
be  regarded  with  any  more  favor  by  a  court  of  equity  than 
they  are  by  courts  of  law.* — To  the  rule  that  a  contract  good 
under  the  statute  of  frauds  cannot  be  remodelled  by  parol  by 
the  introduction  of  new  terms,  an  exception  is  made  in  equity 
in  cases  where  the  parol  agreement  has  been  partially  per- 
formed. In  such  case  a  party  accepting  and  acting  on  the 
terms  as  altered,  cannot  retain  his  part  of  the  fruits  of  the 
contract  without  returning  their  consideration.^  But  while  a 
statutory  contract  cannot  be  changed  by  parol  in  a  way  the 
statute  forbids,  it  may  be  rescinded  by  parol.  Like  all  other 
contracts,  its  inception  must  primarily  be  established  by  parol; 
like  all  other  contracts,  it  may  be  rescinded  by  parol.  This  is  a 
logical  necessity  which  no  statute  can  preclude,  since  even  the 
statute  itself  ultimately  must  fall  back  on  parol  for  its  proof, 
and  of  repeal  of  the  statute  parol  must  b^  the  ultimate  proof. 
A  statute  may  say  that  a  contract  is  to  be  proved  by  a  writ- 
ing, and  that  the  writing  is  to  be  proved  by  the  signature, 
but  as  the  signature  has  to  be  proved  by  parol,  so  parol  may 
prove  that  the  signatures  were  cancelled  by  the  parties,  or  that 
the  parties  agreed  that  the  contract  should  be  no  longer  in 
force.* 

1  Wh.  on  Ey.  §§  901  et  $eq. ;  Noble  v,        «  Go6S  v.  Nugent,  5  B.  &  Ad.  58. 
Ward,  L.  R.  2  Ex.  135  ;  Sanderson  i;.        •  Giraud  v.  Richmond,  2  C.  B.  835. 
Graves,  L.  R.  10  Ex.  234;  Pleyins  v.        •  Leake,   2d    ed.    797;    Suelling  v. 

Downing,  L.  R.  1  C.  P.  D.  220.  Thomas,  L.  R.  17  Eq.  303. 

•  Moore  v,  Campbell,  10  Ex.  323.  '  Wh.  on  Ev.  §  909. 

•  Steed  V.  Dunbar,  10  A.  &  E.  57;        >  Leake,  2d  ed.  799;  Wh.  on  Ev.  § 
MarshaU  v.  Lynn,  6  M.  &  W.  109 ;  909 ;  Price  v.  Dyer,  17  Ves.  363. 
Pleyins  v.  Downing,  L.  R.  1  C.  P.  D. 

220. 
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§  662.  A  contract  is  to  be  interpreted  as  a  whole,  and  a 
meaning  involving  the  consideration  of  all  its  stipu-  "^vhoiecon- 
lations  is  to  be  ascertained.^    '^  It  is  a  true  rule  of  text  is  to 
construction  that  the  sense  and  meanifig  of  the  into  con- 
parties  in  any  particular  part  of  an  instrument  may   8*^^™**°"!- 
be  collected  ez  antecedentis  ei  consequenttbus.    Every  part  of  it 
may  be  brought  into  action  in  order  to  collect  from  the  whole 
one  uniform  and  consistent  sense,  if  that  may  be  done.'^^ 
Even  an  isolated  clause  must  be  judged  by  the  context,  since 
it  is  only  by  the  context  that  the  full  sense  of  the  clause  can 
be  known.^    Hence  a  memorandum  endorsed  on  the  margin 
of  a  policy  is  to  be  taken  into  consideration  in  construing  the 
policy.* — It  is  not  essential,  in  order  to  take  into  consideration 
the  whole  document,  that  it  should  be  construed  grammati- 

1  Parkhorst  v.  Smith,  WUles,  33^ ;  77  Ind.  388,  it  was  held  that  a  word 

Browning  v.  Wright,  2  Boa.  &  Pal.  13 ;  plainly  omitted  from  a  written  oontract 

Barton  v,   Fitzgerald,   15   East,   541 ;  by  inadvertence  will  always  be  sup- 

Nind  r.  Marshall,   1  Br.  &  B.  319  ;  pljed  to  accomplish  justice  by  enforcing 

Sicklemore  v.  Thlstleton,  6  M.  &  S.  12 ;  the  intention  of  the  parties.   See  s\spra, 

Miller  v.  Travers,  8  Bing.  244 ;   Rich-  §  210. 

ards  r.  Black,  6  C.  B.  437  ;  Washburn  >  Lord  Ellenborough,  Barton  v.  F'itz- 
V,  Oould,  3  Story,  162 ;  Patrick  t;.  gerald,  15  East,  54. 
Grant,  14  Me.  233  ;  Chase  v.  Bradley,  •  Stavers  v.  Curling,  3  Scott,  740. 
26  Me.  531 ;  Nettleton  9.  Billings,  13  «  BeU  v.  Ins.  Co.,  8  S.  &  R.  98.  In 
N.  H.  446 ;  Wheelock  v.  Freeman,  13  Hutley  v.  Marshall,  46  L.  T.  N.  S. 
Pick.  167  ;  Field  v.  Woodmansey,  10  186,  the  suit  was  on  the  foUowing  en- 
Cash.  431 ;  Pembroke  Iron  Co.  v.  Par-  gagement :  '^  Witness,  John  Hutley ,- 
.sons,  5  Gray,  589;  Talbot  v.  Heath,  Rivenhall,  Oct.  2, 1860.  Three  months* 
126  Mass.  139  ;  Smith  v.  Emerson,  126  notice  I  promise  to  pay  Mr.  Jonathan 
Mass.  169 ;'  Rolker  v.  Ins.  Co.,  3  Keyes,  Hutley  interest  5/.  per  cent,  per  annum 
17;  Bntterfield  r.  Cooper,  6  Cow.  48;  for  500/.  yalue  received,  Dan  Mar- 
Edelman  v.  Yeakel,  27  Penn.  St.  26 ;  shall,  Charles  Marshall.  [5<.  stamp.] 
AUison's  App.,  77  Penn.  St.  221 ;  Hop-  500/."  It  was  admitted  that,  upon  the  2d 
kins  p.  Sanford,  38  Mich.  611 ;  Drake  Oct.,  500/.  was  advanced  by  Jonathan 
V.  Vorse,  52  Iowa,  417 ;  Sanger  v.  Dun,  Hutley  to  Dan  Marshall,  and  that 
47  Wis.  615 ;  Wheeler,  etc.,  v.  Gallivan,  Charles  Marshall,  the  defendant,  signed 
10  Neb.  313  ;  see  Wharton  v.  Fisher,  2  as  surety  for  his  brother.  It  was  held 
S.  k  R.  178 ;  Ludwig  v,  Leonard,  9  W.  &  that  this  was  a  good  promissory  note 
8. 144 ;  Tate  v. Tate,  75  Va.  522 ;  and  see  for  500/. ;  and  it  was  ruled  that,  where 
Moneypenny  v,  Moneypenny,  3  De  G.  the  words  in  the  body  of  a  note  are 
&  J.  572,  for  a  fuU  consideration  of  the  ambiguous,  the  figures  at  the  bottom 
rule  by  Lord  Chelmsford.  That  this  of  the  note  and  the  stam^i  may  be 
is  the  case  in  construing  conditions,  looked  at  in  construing  them. 
see  mpray  §  555.    In  Dodd  v.  Mitchell, 
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cally.  The  old  system  of  conveyancing  was  so  cumbrous  and 
complex  as  to  make  accurate  grammatical  arrangement  almost 
impossible ;  and  it  would  destroy  the  efficacy  of  many  informal 
memoranda  involving  large  business  interests  if  ungrammati- 
cal  clauses  were  to  be  rejected.  Hence,  in  order  to  carry  out 
the  intent,  the  meaning  will  be  collected  from  the  whole 
document  without  regard  to  its  grammatical  construction.^ 
**  We  regard  the  rule  as  well  settled,  that  when  the  contract 
or  promise  is  unilateral,  and  the  body  of  the  contract  fails,  for 
any  reason,  to  express  the  agreement  between  the  parties,  and 
a  memorandum  is  made  upon  the  same  paper,  either  upon  the 
margin  or  at  the  foot,  above  or  below  the  signature  of  the 
promisor,  or  endorsed  upon  the  back,  and  delivered  with  and 
as  part  of  the  contract,  the  whole  instrument  constitutes  but 
one  contract,  and  the  memorandum  is  as  much  part  of  it  as 
if  written  in  the  body  of  it."*  And  when  one  part  of  a  con- 
tract, by  a  literal  construction,  would  abrogate  other  parts, 
such  a  liberal  construction  should  be  adopted  as  would  give 
effect  to  the  entire  document.* 

§  668.  An  agreement  may  be  collected  from  the  entire 
Technical  document  in  which  it  is  contained,  and  requires, 
terms  to  be  unless  prescribed  by  statute,  no  special  technical 
Dated  to  terms  to  give  it  effect.^  Thus  a  covenant  to  plough 
context.  certain  leased  premises  except  a  sheep  walk,  has 
been  held  to  be  a  covenant  not  to  plough  the  sheep  walk.*    A 

I  See    Clifford    v.  Watts,    L.   R.   5  *  Hazleton  Co.  v.  Back  Mountain  Co., 

C.  P.  577 ;  Northumberland  v.  Erring-  67  Penn.  St.  301. 

ton,  5  T.  R.  626 ;  Finch's  case,  6  Rep.  *  Supra^  §  641 ;  Pordage  v.  Cole,  1 

39  ;    Morgan  v.  Gath,  3  H.  &  C.  748 ;  Wms.  Saund.  319  b ;  Daniels  v,  Harris, 

Staniland  i;.  Hopkins,  9  M.  &  W.  178 ;  L.  R.  10  C.  P.  8 ;  Lee  v.  Lee,  L.  R.  4 

Gray  v.  Clark,  11  Vt.  583 ;   Nettleton  C.  D.  175  ;  Brookes  v,  Drysdale,  L.  R. 

V.  BiUings,  13  N.  H.  446;   M'Quiston  3  C.  P.  D.  62;   Marler  v.  Tommes,  L. 

V,   Board,  88  Penn.  St.  29  ;   Sapp  v.  R.  17  Eq.  8 ;  Jaokson  v.  R.  R.,  L.  R.  7 

Phelps,  92  m.  588 ;  QreeneyiUe  R.  R.  C.  D.  673.    So  the  Roman  law  ;  L.  50; 

I.  Johnson,  8  Baxt.  332.  §    3,  D.  de  legat.   1 ;    '*  item  earum, 

*  Ltbhey,  J.,  Littlefield  v.  Coombs,  quae  praoedunt  vei  quae    sequuntur, 

71  Me.  Ill,  citing  Tuckerman  v.  Hart-  summaram  scripta  sunt  speotanda." 

well,  3  Me.  147 ;  Johnson  v.  Heagan,  •  St.  Albans  v.  Ellis,   16  East,  352. 

23  Me.  329 ;    Hey  wood  v,  Perrin,  10  As  to  construction  of   covenants,  see 

Pick.  228 ;  Benedict  v.  Cowden,  49  N.  supra,  §§  665  el  aeq, 
Y.  396. 
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lease  with  a  covenant  by  the  lessee  to  keep  in  repair  a  house, 
**  being  previously  put  in  repair/'  includes  a  covenant  by  the 
lessor  to  put  the  house  in  repair.^  A  covenant  to  pay  a  share 
of  the  profits  of  a  certain  business  for  three  years,  to  one  from 
whom  it  was  purchased,  implies  a  covenant  to  remain  in  the 
business  for  three  years.'  A  recital,  also,  may  involve  a  cove- 
nant' Thus,  a  recital  in  a  composition  deed,  that  the  debtor 
had  agreed  to  pay  a  specified  composition  to  all  his  creditors, 
has  been  held  to  amount  to  a  covenant  on  which  a  creditor 
could  sue.^  But  words  of  mere  qualification  are  not  to  be 
strained  into  an  agreement/  Thus,  where  a  lease  contained  a 
covenant  not  to  assign  without  the  lessor's  consent,  such 
**  consent  not  being  arbitrarily  withheld,"  this  was  construed 
not  to  imply  a  covenant  by  the  lessor  not  to  arbitrarily  with- 
hold his  consent  from  an  assignment.*  And  no  covenant  can 
be  implied  from  a  recital  if  the  deed  contains  an  express 
covenant  concerning  the  subject  matter  to  which  it  is  sought 
to  apply  the  implied  covenant.^ 

§  664.  When  large  ^nd  sweeping  terms  are  used  in  docu* 
ments    as    matters   of    formal    conveyancing,   the 
whole  context  is  to  be  taken  into  consideration,  ^rmJu) 
and  these  expressions  are  to  be  narrowed  to  their  y*«i^  to 

*  ,       Bpecial. 

object.  A  grantor  conveys  "  all  my  estate"  .  .  "  in 
B.,"  etc.  If  we  take  "all  my  estate"  and  sever  it  from  the 
context,  his  entire  property  might  pass  under  the  deed.  But 
"all  my  estate"  cannot  be  severed  from  "  in  B.,"  etc.  This  is 
an  extreme  case,  but  there  are  innumerable  instances  in  which 
the  same  principle  is  applied.'    Thus  the  condition  of  a  bond 

1  Cannook  v,  Jones,  3  Ex.  233.  see  Hyde  v.  Warden,  L.  R.  3  Ex.  D. 

'  M'Intyre  v.  Belcher,  14  C.  B.  N.  72.   - 
S.  654;  Harler  v.  Tommes,  L.  R.  17       '  Young  v.  Smith,  L.  R.  1  Ex.  180. 
Ex.  8.  'See  Cullen  v.  Butler,  5  M.  &  S.  461 ; 

*  Sampson  v.  Easterbjr,  9  B.  &  C.  Ellery  v.  Ins.  Co.,  8  Pick.  14 ;  Callen 
505.  V.  Hilty,  14  Penn.  St.  286 ;  Edelman 

*  Brooks  V.  Jennings,  L.  R.  1  C.  P.  v.  Teakel,  27  Penn.  St.  26  ;  Allison's 
476.  App.,  77  Penn.  St.  221  ;  Perrin  v.  Ins. 

*  Wolveridge  v.  Steward,  1  C.  &  M.  Co.,  11  Ohio,  147.  That  general  ooye- 
657.  That  an  agreement  must  be  defl-  nants  of  title  yield  to  special,  see  supra, 
nite,  see  ntpraf  §  3.  §  553. 

<  Treloar  v,  Bigge,  L.  R.  9  Ex.  151 ; 
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is  ordinarily  limited  by  its  recitals.*  Gleneral  words  of  con- 
veyance, also,  are  to  be  restricted  by  recitals  showing  that  it 
was  only  a  limited  title  that  was  conveyed.*  The  words  "  full 
power  to  convey,"  also,  in  a  recital  are  to  be  qualified  by  the 
express  powers  and  covenants  which  follow.'  And,  as  a  gen- 
eral rule,  "  where  a  recital  is  followed  by  general  words,  the 
general  words  will  be  limited  or  qualified  by  the  recital."* 
§  665.  When  several  documents  are  so  reciprocally  depend- 

Correiative  ®"*  *^^^  ^^^  meaning  of  the  one  cannot  be  brought 
document*  out  without  the  introduction  of  the  other,  then 
sideredto-  they  may  be  received  together  as  affording  a  com- 
gether.  ^^^  basis  for  construction.* — When  one  of  a  series 
of  letters  cannot  be  understood  without  the  study  of  the  whole 
series,  then  the  whole  series  must  be  taken  into  consideration.* 
But  unless  closely  related  and  interdependent,  such  papers  are 
not  admissible  for  the  purpose  of  getting  at  the  meaning  of  a 
document  under  investigation.^  It  is  not  necessary,  however, 
that  the  documents  should  bear  the  same  date,  if  they  relate 
to  the  same  subject.'  If  they  so  relate,  they  may  be  read  to- 
gether, as  a  bond  accompanying  a  mortgage,  to  explain  a 
mortgage.* 

§  666.  It  is  a  rule  of  construction  that  when  there  is  a 
general  conveyance  of  a  right,  with  an  exception,  the  right 

1  Pearsall  v.  Summeraett,  4  Taunt.  467 ;  Whitehust  v,  Boyd,  8  Ala.  375  ; 

593 ;  Hassell  v.  Long,  2  M.  &  S.  363 ;  Sewall  v.  Henry,  9  Ala.  24 ;  Dean  v. 

Bell  V,  Bruen,  1  How.  169.  Lawham,  7  Oregon,  422. 

«  Rooke  V.  Kensington,   2  K.  &  J.        «  Wh.  on  Ev.  §§  1103,  1127 ;  Stuoky 

753 ;    Jenner  v,  Jenner,  L.  R.  1  Eq.  v.  Bailey,  1  H.  &  N.  405 ;  Stevens  v. 

361 ;  as  to  releases,  see  tn/ra,  §  1037.  Baird,  9  Cow.  274 ;  Morss  v.  Salisbury, 

»  Browning  r.  Wright,  2  B.  &  P.  13.  48  N.  Y.  646  ;.  Cordray  v.  Mordecai,  2 

*  Woodruff  V.  Sayings  Institution,  34  Rich.  518;  Casey  v.  Holmes,  10  Ala. 
N.  J.  Eq.  174.  776 ;  Hill  r.  Parker,  10  HI.  Ap.  323 ; 

•  Wh.  on  Ev.  §§  1015, 1103-4;  Leake,  Munson  v.  Osborn,  10  111.  Ap.  508. 

2d  ed.  229  ;  Coldhamt;.  Showier,  3C.  B.  7  Wh.  on  Ev.  §§  1103,  1127  ;  Mann 

812 ;  Sawyer  v.  Hammett,  15  Me.  40 ;  v.  Whitbeck,  17  Barb.  388. 

Salmon  Falls  Man.  Co.  v.  Portsmouth,  >  Adams  v.  Hill,  16  Me.  215 ;  Van 

46  N.  H.  249  ;  Strong  v.  Barnes,  11  Vt.  Hagen  v.  Van  Rensselaer,  18  Johns. 

221;  Makepeace  v.  Howard  Coll.,  10  420;  Thompson  v.  McClenaohan,  17  S. 

Pick.    298 ;    Cummings    t;.   Antes,   19  &  R.  110. 

Penn.  St.  287 ;  Blim  r.  Torode,  4  Phil.  •  Kennedy  v.  Ross,  25  Penn.  St.  256. 
118 ;  Galena  R.  R.  v.  Barrett,  95  lU. 
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18  to  be  Strictly  construed.    A  grant  might  be  made  nugatory 
by  a  liberal  construction  of  an  exception;  and  when 
the  object  of  the  conveyance  is  to  pass  something  ^^^^^^0?^ 
substantial  only  that  is  to  be  taken  out  which  the  l^^^^^  *? 

•^  be  strictly 

words  require.^  A  proviso,  also,  which  annuls  a  construed, 
grant  will  be  considered  as  a  nallity.^  An  explana- 
tory condition  or  proviso,  however,  when  not  repugnant  to 
the  context,  will  not  be  rejected,  but  will  be  regarded  as  a 
limitation.'  But,  as  a  general  rule,  words  of  exception  are 
to*be  construed,  in  cases  of  doubt,  most  strongly  against  the 
party  in  whose  favor  they  are  introduced.*  Conditions  in 
restraint  of  alienation,  also,  will  be  strictly  construed,  and  not 
permitted  to  operate  unless  plainly  expressed.^ 

§  667.  ^^  Verba  generalia  restringuntur  ad  habilitatem  rei 
vel  personae." — "All  words,  whether  they  be  in 
deeds  or  statutes,  or  otherwise,  if  they  be  general,  Speciflc 
and  not  express  and  precise,  shall  be  restrained  unto  to  be 
the  fitness  of  the  matter  or  person.*'*    Thus  in  a   ou^!^^ 
policy  of  insurance  against  "restraint  of   kings, 
princes,  and   people  of  what   nation,  condition,  or  quality 
soever,"  "  people"  has  been  construed  to  mean  ruling  powers, 
and  not  individual   marauders,^  and  a  covenant  in  a  lease 
for  quiet  enjoyment  has  been  held  to  apply  to  evictions  on 
lawful  title,  and  not  to  confiscations  by  government  or  dis- 
turbance by  private  assailants.^    A  narrow  recital,  also,  will 
not  control  a  larger  condition  which  it  is  the  manifest  inten- 
tion of  the  document  to  carry  into  effect."    General  words, 
also,  grammatically  applicable  to  only  one  covenant  may  be 

>  Leake,  2d  ed.  232 ;  Taylor  v.  Liver-  >  Brothers  i;.  MoCurdy,  36  Penn.  St. 

pool  Co.,  L.  R.  9  Q.  B.  546  ;  Batharst  407. 

V.  Stanley,  L.  R.  4  C.  D.  251.  ^  Bacon's  Maxims,  Reg.  10 ;  Leake,  2d 

s  Story,   Cont.   §    809  ;     Bao.    Abr.  ed.  227  ;  Hltohen  v.  Groom,  5  C.  B.  515  ; 

Grants,  L.  1 ;    Jackson  v.  Ireland,  3  Gannsted  v.  Price,  L.  R.  10  Ex.  69 ; 

Wend.  99.  German  v.  Chapman,  L.  R.  7  C.  D.  271 ; 

'  Ibid.  ;Stewkleyv. Butler, F.Moore,  Hoffman  v.  Ins.  Co.,  32  N.  Y.  405; 

880.  Chapin  tr.  Clemitson,  1  Barb.  311 ;  Hall 

*  Ch.  on  Cont.  11th  Am.  ed.  137 
Bnllen  v.  Denning,  5  B.  &  C.  842 
Donuell  v,  Ins.  Co.,  2  Samn.  366 
Jackson  o.  Lawrence,  11  Johns.  191 

House  v.  Palmer,  9  Ga.  497.  *  Sansom  v.  Bell,  2  Camp.  39. 
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V.  Bank,  53  Md.  120. 

7  Nesbitt  V.  Lushington,  4  T.  R.  783. 

•  Channdflower  v,  Priestley,   Yelv. 
30. 


§  669.]  CONTRACTS.  [CHAP.  XIX. 

constraed  to  extend  to  other  covenants  when  the  sense  of  the 
entire  docnment  is  thus  more  fully  brought  out.^  On  the 
other  hand,  when  a  recital  is  descriptive  and  explanatory,  it 
may  control  words  of  disposal,  which,  on  the  face  of  the  docu- 
ment, are  meant  to  be  subordinated  to  the  recital.' 
§  668.  When  an  object  is  adequately  described,  the  contract 

«  will  not  be  vitiated  by  the  introduction  of  minor  de- 

Mere  Bur-  ^ 

piasa«:e        scriptive  details  which  may  be  erroneous.    Falsa 

mftv  be 

Btricken  demonstrotio  non  nocet^  The  mere  accumulation  of 
^^^'  details,  some  of  them  erroneous,  will  not  avoid  the 

instrument  when  the  object  of  which  it  treats  is  adequately 
identified.^ — The  rule  rejecting  surplusage  has  been  extended 
so  far  as  to  exclude  expressions  in  a  contract  which  are  repug- 
nant to  its  general  sense.* 

But  not  §  669.  Material  qualifications,  however,  cannot  be 

quaHiflciL  ^^^^  ^^*  ^^  Consideration.  Whatever  is  material 
uoDB.  must  be  considered  as  part  of  the  context.* 

^  Toung  V,  Raincook,  7  C.  B.  340;  sidered  as  ''pro-saperyacais/*  or  sar- 

Browning  v.  Wright,  2  B.  &  P.  3.  plusage.    The  *'  anna  virarnqne  cano" 

'  Bell  V.  Braen,  1  How.  169.  is  obviously  introduced  by  Ulpiau  as 

*  Wh.  on  £v.  §  945.  an  extreme  irrelevancy,  the  principle 

*  Leake,  2d  ed.  229 ;  Wh.  on  £v.  §  being  that  the  intrusion  of  irrelevant 
948;  Smith  v,  Galloway,  5  B.  &  Ad.  matter  does  not  impair  validity .  Koch, 
43 ;  Slingsby  v.  Grainger,  7  H.  of  L.  ii.  225. 

Ca.  282 ;  Llewellyn  v.  Jersey,  11  M.  &        In  this  sense  applies  the  mKximfaUa 

W.  183;  Doe  v.  Hubbard,  15  Q.  B.  demonstratio  non  nocet ;  by  force  of  which 

245 ;  McMurry  v.  Spicer,  L.  R.  5  £q.  an  erroneous  filling  in  of  details  does 

527;   Atkinson  v.  Cummins,   9  How.  not  vitiate  a  document  when  it  oon- 

470 ;  Brown  v,  Huger,  21  How.  305 ;  tains  adequate  general  terms  setting 

Esty  17.  Baker,  19  N.  H.  273 ;  Putnam  forth  satisfactorily  all  that  is  required 

v.  Bond,  100  Mass.  58 ;  Drew  v.  Swift,  for  exactness.    1   Ch.  on  Cont.  11th 

46  N.  Y.  207 ;  Lodge  v.  Barnett,  46  Am.  ed.  122 ;  Wh.  on  Ev.  §  945 ;  Mor- 

Penn.   St.  484 ;    Miller  v.  Cherry,   3  rell  r.  Fisher,  3  Exch.  691 ;  Llewellyn 

Jones  (N.  C.)  Eq.  29.  v.  Jersey,  11  M.  k  W.  183 ;  Webber  v. 

»  Cleaveland  v.  Smith,  2  Story,  287.  Stanley,  10  C.  B.  N.  8.  699 ;  Ridgway 

Ulpian  gives  an  amusing  illustration  v.  Bowman,   7   Cush.   268 ;    Drew   v. 

of  the  principle  in  the  text.     He  sup-  Swift,  46  N.  Y.  209  ;  White  v.  WUliams, 

poses  a  case  in  which  the  sponsor,  in  48  N.  Y.  344 ;  Kreiter  v.  Bomberger,  82 

replying  to  the  question  of  the  stipu-  Penn.  St.  59. 

later,  instead  of  saying  simply  "  spon-        e  Hotham  v.  E.  I.  Co.,  1  T.  R.  638 

deo,"  says   "arma  virumque  oano,*'  Barber  v.  Wood,  L.  R.  4  Ch.  D.  885 

"spondee."    The  jurist  decides  natu-  Worthington  ».  Hylyer,  4  Mass.  196 

rally  of  this  interpolation,  "nihilo-  Kreiter  v.  Bomberger,  82  Penn.  St.  59. 
minus  valet,''  because  it  is  to  be  con- 
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§  670.  When  a  party  introducee  an  expression  having  two 
meanings,  one  larger,  the  other  more  limited,  and 
each  equally  probable, he  cannot, after  an  acceptance  jties^tobe 
by  the  other  contracting  party,  set  np  the  narrower  construed 
construction.^    Thus,  where  an  insurance  company   party  intro- 
tenders  a  policy  to  a  party  seeking  to  be  insured,  them!^ 
and  uses  in  the  policy  ambiguous  words,  these  words 
will  be  held  to  have  the  meaning  most  favorable  to  the  in- 
sured, as  the  presumption  is  that  on  this  construction  he  took 
the  policy,  and  as  the  company  could  have  avoided  the  diffi- 
culty by  being  more  specific*    "In  construing  such  a  docu- 
ment," said  Blackburn,  J.,  "you  must  bear  in  mind  that  they 
are  the  words  of  the  party  who  used  them,  and  if  he  uses 
ambiguous  words  with  the  intention  that  the  other  side  may 
take  them  to  mean  one  thing,  and  when  the  question  is  to  be 
settled  by  a  court,  that  court  may  say  they  meant  something 
else,  the  rule  applies ;  and  they  ought  to  be  construed  in  that 
sense  in  which,  looking  fairly  at  them,  a  prudent  man  would 
have  understood  the  words  to  mean."' — And,  as  a  general 
rule,  it  has  also  been  held  that  when  a  stipulation  or  an  excep- 
tion to  a  policy  of  insurance,  emanating  from  the  insurers,  is 
capable  of  two  meanings,  that  meaning  is  to  be  adopted  which 
is  most  favorable  to  the  insured.^ — A  deed-poll,  also,  ambigu- 
ous in  its  terms,  and  having  two  equally  probable  meanings, 
will  be  so  construed  as  to  have  the  meaning  most  against  the 

1  Weak  V.  Ksoott,  9  Prioo,  595  ;  Har-  Franklin  Ins.  Co.  v.  Brook,  57  Penn. 

greave  r.  Smee,  6  Bing.  244 ;  Browning  St.   74 ;    and   see    generally  to  same 

V.  Wright,  2  B.  &  P.  22 ;  Taylor  v.  St.  effect  Wood  on  Ins.  §§  141-6  ;  May  on 

Helens,  L.  R.  6  C.  D.  270 ;  Cutler  v.  Ins.   §§   172,  179.    That  terms  ema- 

Tofts,  3  Pick.  272 ;  Deblois  v.  Earle,  7  nating  from  insarer  are  to  be  construed 

R.  I.  26 ;  White  v.  Smith,  33  Penn.  St.  in  oases  of  doubt  against  insurer,  seo 

186.    See  si^pni,  §  669.    As  to  releases,  May  on  Ins.  §§  172  et  seq,;  Fowkes  v. 

see  infra,  §  1037.  Ins.  Co.,  8  B.  &  S.  917 ;  Ins.  Co.  v.  ' 

*  Fowkes  17.  Ins.  Co.,  3  B.  &  S.  917.  Slaughter,   12  Wall.   404;  Palmer  v. 
'  See  to  same  effect  $upray  §  657.  Ins.  Co.,  1  Story,  360 ;  Bartlett  v.  Ins. 

*  Marvin  r.  Stone,  12  Cow.  806 ;  Rann  Co.,  46  Me.  500 ;  Wilson  v.  Ins.  Co.,  4 
r.  Ins.  Co.,  59  N.  T.  389 ;  Allen  v.  Ins.  R.  I.  156 ;  Reynolds  v.  Ins.  Co.,  47  N. 
Co.,  85  N.  Y.  473 ;  West.  Ins.  Co.  v.  Y.  597 ;  North  Am.  Ins.  Co.  v.  Zaenger, 
Cropper,  32  Penn.  St.  351;  Franklin  63  111.  464;  Bowman  v.  Ins.  Co.,  27 
IxM.  Co.  V.  Updegraff,  43  Penn.  St.  350 ;  Mo.  152. 
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grantor.^  The  same  principle  is  extended  to  all  stipulations. 
Thus,  when  authority  was  given  to  A.  to  draw  on  B.  "  at  ten 
or  twelve  days,"  nothing  in  the  letter  showing  whether  **  after 
date"  or  ''after  sight"  was  meant,  it  was  held  that  A.  was  en- 
titled to  elect  the  construction  most  promotive  of  his  interests.' 
"When,  however,  a  contract  is  concurrently  settled  by  both 
parties,  the  rule  before  us  does  not  apply.  In  such  case  neither 
party  can  be  regarded  as  distinctively  propounding  any  spe- 
cific terms.*  So  far,  however,  as  concerns  stipulations  ema- 
nating from  either  party,  ambiguous  terms  are  to  be  construed, 
in  cases  of  doubt,  most  strongly  against  the  particular  party 
first  makirig  use  of  the  term.^  It  must  also  be  kept  in  mind  that 
the  rule  before  us  only  applies  in  cases  where  there  are  two 
probable  constructions  to  be  given  to  the  contested  clause.  ITo 
construction,  in  itself  improbable,  can  be  adopted  by  force  of 

1  Beeson  v.  Patterson,  36  Penn.  St.  589 ;  S.  P.  Winslow  v.  Patten,  36  Me. 

24.  369 ;    Thrall  v.   Newell,    19   Vt.  202 ; 

''  Where  a  stipulation  is  capable  of  Mills  v.  Catlin,  22  Vt.  98 ;  Melvin  v. 

two  meanings  equally  consistent  with  Proprietors,  5   Met.  (Mass.)  27 ;   and 

the  language  employed,  that  shall  be  see  Mayer  v.  Isaac,  6  M.  &  W.  612 ; 

taken  which  is  most  against  the  stipu-  Pike  v.  Munroe,  36  Me.  309  ;  supra^  § 

lator,  and  in  favor  of  the  other  party.''  654.    A  guaranty,  for  instance,  is  to 

Per  our.  in  MoConnel  v.  Murphy,  L.  R.  be  construed  most  strongly  against  the 

5  P.  C.  219 ;  see  Lincoln  t;.  Wilder,  29  guarantor,  supra,  §   656 ;  Stephens  i;. 

Me.  169  :  Coche^  Co.  v.  Whittier,  10  Pell,  2  C.  &  M.  710 ;  Hargrave  v.  Smee, 

N.   H.   305 ;    Jackson  v.   Blodget,   16  6  Bing.  244. 

Johns.  172.  '  Barney  v.  Newoomb,  9  Cush.  46. 

"  Where  there  are  seyeral  ways  in  In  the  Roman  law  the  same  position  is 

which  the  contract  might  be  performed,  repeatedly  affirmed.    L.  38,  §  18,  I.  99 

that  mode  is  adopted  which  is  the  least  pr.  I.  §  106 — D.  de  V.  O.  45,  I. ;  L.  26, 

profitable  to  the  plaintiff,  and  the  least  D.   de  reb.   dub.   34.5  —  Seuff.  Arch, 

burthensome  to  the  defendant."  Maule,  III.  301. 

J.,  Cockbnrn  v.  Alexander,  6  C.  B.  814,  '  Supra,  §§.  641  ft  seq. ;  Cardigan  t;. 

quoted  Leake,  2d  ed.  232 ;  S.  P.  Gar-  Armitage,  2  B.  &  C.  197 ;  Brown  v. 

risen  v.  U.  S.,  7  Wall.  688 ;  see  Melvln  McGrau,   14    Pet.    480 ;    Beckwith  v. 

V.  Proprietors,  5  Met.  (Mass.)  15.  Howard,  6  R.  I.  1. 

''  It  is  a  well-known  rule  in  the  con-  *    Ibid. ;   Browning  v.  Wright,  2  B. 

struction  of  private  grants,  if  the  mean-  k  P.  22;  Donnell  v.  Ins.  Co.,  2  Sumn. 

ing  of  the  words  be  doubtful,  to  con-  366 ;  Jackson  v.  Hudson,  3  John.  387. 

strue  them  most  strongly  against  the  This  is  virtually  the  distinction  of  Dr. 

grantor."      Story,  J.,   Charles    River  Paley,  supra,  §  657. 
Bridge  v.  Warren  Bridge,  11  Peters, 
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this  or  any  other  technical  rule  of  construction.*  And  the 
rule  is  disregarded  when  it  would  work  a  penalty  or  forfeiture,' 
or  cause  a  wrong  to  a  third  party.* — Hence  the  rule  is  to  be 
strictly  limited  to  cases  where  the  term  in  question  is  on  its 
face  ambiguous,  and  is  introduced  into  the  contract  by  the  party 
seeking  afterwards  to  impose  on  it  a  narrower  sense.  No  such 
coDstruction  is  applicable  to  words  which  are  necessary  in  the 
statement  of  the  particular  contract,  and  which  are  as  im- 
putable to  one  party  as  to  the  other. — Exceptions  to  general 
conveyances  of  a  right,  as  we  have  seen,  are  to  be  construed, 
in  questions  of  doubt,  against  the  party  in  whose  favor  they 
are  made.^ 

^  Lindns  v.  Melrose,  3  H.  &  N.  177 ;  law,  wherein  it  was  a  maxim  that  all 
Borradaile  v.  Hunter,  5  M.  &  G.  639  ;  obscurities  and  ambiguities  in  a  bar- 
Barton  r.  Fitzgerald,  15  East,  546  ;  gain  of  sale,  or  letting,  must  be  inter- 
Adams  17.  Warner,  23  Vt.  411.  preted  against  the  seller  or  landlord." 

'  1  Ch.  on  Cont.  nth  Am.  ed.  138.  «'But,"   Mr.   PoweU   adds,   *<in   this 

*  Ibid.,  citing  1  Kent  Com.  567.  respect  the  determination  of  the  oom- 

*  Sttpra^  §  666;  BuUer  v.  Denning,  mon  law  of  England  and  the  Roman 
5  B.  &  C.  842 ;  Jackson  v.  Laurence,  law,  are,  in  some  instances,  in  opposi- 
11  Johns.  191 ;  Cochecho  Co.  v.  Whit-  tion  to  the  nature  of  things  ;  for  if  the 
tier,  10  N.  H.  305.  See  Munn  v.  Baker,  thing  contracted  about  be  burdensome 
2  Stark.  226 ;  Ford  v.  Beach,  11  Q.  B.  to  the  party  whose  words  are  to  be 
852,  where  it  was  held  that  ambigui-  expounded,  the  interpretation  to  be 
ties  were  to  be  construed  so  as  best  to  agreeable  to  the  intent,  as  the  latter 
bring  out  the  general  sense.  must  be  presumed  from  the  nature  of 

The  following  distinctions  ft'om  Mr.  things,  ought  to  be  favorable  to  him ; 

Powell  are  well  worthy  of  considera-  for  eyery  one  seeks  his  own  advan- 

tion  '.5    '*  If  there  be  in  the  terms  of  a  tage,  and  consequently  engages  himself 

contract  any  obscurity  or  dubiousness,  to  as  little  inconyenieuce  as  possible ; 

which  cannot  be  cleared  up  by  the  in-  whereas,  according  to  the  construction 

tention  of  the  contracting  parties,  or  alluded  to,  he  is  presumed  to  haye 

any  other  circumstance,  and  all  other  bound  himself  as  strictly  as  the  words 

rules  oT  exposition  of  words  fail,  then  in  their  largest  sense  will  effect.   There- 

the  construction  ought  to  be  against  him  fore,  perhaps,  we  should  come  nearer 

who  ought  to  have  explained  himself  or  the  truth,  if  we  were  to  hold  that  the 

made  the  other  have  delivered  Umself'fvUy.  contracting  party  for  whose  benefit  the 

And,  therefore,  he  who  is  obliged  ought  agreement  is  burdensome  to  the  other, 

to  speak  clearly,  or  otherwise,  in  gene-  is  he  who  should  either  explain  him- 

ral,  the  other  party  has  a  right  to  ex-  self,  or  make  the  other  explain  himself, 

plain  the  clause  for  his  own  advantage,  with  all  the  clearness  necessary  to  pre- 

.    .    .    In  this  rule  of  construction  the  vent  ambiguity  or  obscurity.'*    Hence, 

law  of  England  agrees  with  the  Roman  **  words  or  sentences  used  in  the  condi- 

* 

•  PoweU  Cont.  (N.  T.  1826)  237  a  $eq. 
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§  671.  We  have  already  seen  that  in  construing  a  document 
the  construction  most  in  accordance  with  good  faith  will  be 

tion  of  a  bond,  which,  confiidered  aim-  taken  from  a  draft  by  the  other  party, 

ply  in  their  own  nature,  are  equivocal  or  where  a  scrivener  is  employed  who 

or  ambiguoQS.  shall,  genertdlyy  in   re-  is  the  agent  of  the  other  party,    or 

spect  of  the  object  of  the  condition,  be  who  is   the  common    agent    of   both 

taken  in  ease  and  favor  of  the  obligor ;  parties.     It  may  also  happen  that  the 

the  reason  of  which  seems  to  be,  that  party  from  whom  the  paper  emanates 

they  are  inserted  for  his  advantage,  may  be  a  mere  stake-holder  standing 

and  to  discharge  him  from  a  penalty.  ^'^  impartially  between  the  real  litigants ; 

''Another  exception  to  the  rale  of  ao-  or  that  by  the  misoondnct  of  the  other 

cepting  ambignoos  words  most  strongly  side  the  blame  of  his  failure  to  express 

against  the  speaker,  is  where  such  con-  himself  accurately  should  fall  on  such 

struction  will  work  a  wrong  to  others,  other  side  and  not  on  himself.'    Should 

•     .    .    Subject  to  the  above  observa-  any  one  of  these  exceptions  exist,  the 

tion,  words  are  to  be  understood  in  the  duty  being  shifted,  the  inference  from 

most   comprehensive   sense  in  which  it  falls. 

they  are   generally  accepted."'    The  In  the  Roman  law,  on  the  question 

Roman  rule,   to  the  above  effect,  is  as  to  who  is  responsible  in  this  sense 

based   on    the   assumption    that   the  for  the  expressions  used  in  a  contract, 

party  against  whom,  in  case  of  am-  we  have  the  following  conclusions  :— 

bignity,  the  ambiguity  is  to  be  con-  1.  In  stipulations  the  duty  is  on  the 

strued,  could,  if  he  had  desired,  have  stipulator,  as  he  is  the  one  on  whom 

expressed  himself  more  clearly ;'  *'quia  the  duty  of  propounding  the  question 

potuit — apertius  dicere."   To  the  same  falls.    On  the  same  reasoning,  in  cases 

effect  is  Boehmer's  conclusion:   ''in-  of  a  proposal  and  simple  acceptance, 

terpretatio  facienda   est    contra   eum  then  the  duty  of  unambigutty  falls  on 

qui    clarins    loqui    debuisset.''^    The  the  person  making  the  proposal.' 

question  upon  this  arises,  who  is  the  2.  In  contracts  of  sale  the  duty  falls 

party  whose  duty  it  was  to  have  intro-  on  the  vendor,  in  contracts  of  hiring,  on 

duced   greater    definiteness    into  .the  the  hirer,  because  such  parties,  having 

contract  ?    Now  it  may  happen  that  possession  of  the  thing  sold  or  hired, 

the  party  from  whom  certain  expres-  are  more  familiar  with  its  character, 

sions  nominally  emanate  may  not  be  and,  from  the  nature  of  the  case,  know 

the  party  from  whom  they  actually  what  interests  they  propose  to  part  with, 

emanate ;  as  when  certain  clauses  are  3.  Subsidiary  clauses  are  to  be  con- 


I  Ibid.  tra  eum  qui  darius  loqui  debuisset," 

'  See  Savigny,  Sys.  Rom.  Rechts,  I.  Halle,  1767. 

§§  32  ff. ;  Koch.  §  91.  '  See  these  points  discussed  in  Boeh- 

'  L.   21   D.  de  cent.   emt.   xvli.  1.  mer,  op.  cit.  §  19 ;  and  in  Steeb,  diss. 

To  the  same  effect  are  L.  39  D.  de  sistens  quaestionem  qui  sit  is,  qui  in 

pactis.  li.  14 ;   L.  99  D.  de  verb.  ob.  oonventione  ambigua  clarius  loqui  de- 

xlv.  1.  bnisset,  Tub.  1792. 

^  Bqehmer's    treatise  is   under  the  '  See  supra^  §§2,  8. 
title  "  De  interpretatione  facienda  con- 
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taken.    It  follows  from  this  that  when  a  party  introdaces 
terms  frandnlently  with  intention  afterwards  to  take 
advantage  of  their  ambiguity,  the  sense  less  favorable  to  fraudu- 
to  himself  will  be  preferred  by  the  court ;  the  osten-  ^®°*  ^""'' 
Bible  meaning,  as  understood  by  the  other  side,  excluding  the 
secret  meaning  fraudulently  reserved  by  himself.^ 

§  672.  ^^  Semper  in  dubiis  benigniora  praeferenda  sunt,"  is  a 
Roman  maxim  which  is  authoritative  in  our  own 
jurisprudence.*   To  the  same  effect  is  the  rule  '*  Sem-   more  be- 
per  in  obscuris  quod  minimum  est  sequimur."'    In   construe- 
other  words,  the  construction,  in  all  cases  of  doubt,  p^e^^^ 
should  be  such  as  to  dispense  remedial  justice.^ 

§  673.  Although  when  in  a  will  there  are  two  incompatible 
provisions  the  last  is  to  prevail,  the  common  rule  as 
to  deeds  is  that  the  first  of  two  incompatible  pro-  therelre 
visions  is  to  prevail  as  against  the  second  in  all  {Jg^J.^^*^ 
cases  in  which  the  incompatibility  is  not  such  as  to  the  first 
make  the  document  insensible."     It  is  otherwise  ^^^^*  ** 

Btraed  against  the  party  hj  whom  they  setting  np  facts  which  would  resolve 

are  introdnoed.*  in  his    favor   ambiguities  which  the 

The  conclusions    above  stated    are  other  party  had  bona  fide  taken  in  a 

based  on  the    rule  which    has  been  sense  more  favorable  to  himself." 

already  discussed,  that  where  a  party  >  Supra,  §§  654,  657 ;  see  CoUis  v. 

making  a  statement  is  bound  to  dis-  Emmett,  1  H.  Bl.  313. 

close  all  the  facts,  he  becomes  liable  *  L.  168  pr.  I.  192,  §  1^  eod.,  I.  32 

for  the  consequences  of  his  non-dis-  §  4  D.  de  don.  I.  V.  e.  u.  24  I. 

closure.'     A  party  who  could   state  '  L.  9.  34,  D.  de  R.  I.  60, 17. 

specific  facts  which  are  important  in-  *  Noonan  v,  Bradley,  9  Wall.  395  ; 

gredients  in  a  proposal  he  makes,  but  see  Whitehouse  v.  Gas   Co.,  5  G.  B. 

declines  so  to  do,  is    estopped  from  798 ;  Mallan  v.  May,  13  M.  &  W.  511. 

setting  up  these  facts  against  the  party  '  Fumwall  v.  Combes,  3  M.  &  G. 

who  accepts  his  proposal  on  the  faith  736 ;    Cother  v,  Merrick,  Hardw.  94 ; 

of  the  terms  he  presents ;  and  for  the  Cope  v.  Cope,  15  Sim.  118 ;   Gully  v. 

same  reason   a  party  is  estopped  in  Gully,  1  Hawks,  20. 

*  See  Zaoharia,  Versuch  einer  al-  the  other  party  who  bona  fide  accepted 
gemeinen  Hermenent.  Meissen,  1805,  the  name  in  another  probable  meaning. 
§  88.  In  Knights  v.  Wiffen,  L.  R.  5  Q.  B. 

7  Supra,  §  249.  660,  an  ambiguous  letter  was  held  to 

*  See  Bigelow  on  Est.  3d  ed.  pp.  486  estop,  as  against  the  party  bona  fide 
et  seq.  In  Adams  o.  Brown,  16  Oh.  St.  taking  it  on  a  probable  construction, 
175,  a  party  using  an  ambiguous  name  the  party  from  whom  it  emanated  ;  see 
was  held  estopped  from  setting  up  the  criticism  in  Big.  Est.  3d  ed.  558. 

true  meaning  of  the  name  as  against 
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when  the  second  limitation  only  qualifies  the  first.^  But 
when  there  are  several  contracts  of  different  dates,  the  latest 
overrides  its  predecessors.' 

§  674.  When  there  is  a  general  conveyance  of  a  right,  this 
implies  a  conveyance  of  all  the  powers  incidental  to 
u^M^^  the  exercise  of  such  right.'  It  is  otherwise  when 
e^usio  after  general  terms  of  conveyance  specifications  are 
made  indicating  that  the  right  is  to  be  exercised  in  a 
particular  way  by  the  promisee  or  grantee.  In  such  case  the 
exercise  of  the  right  is  to  be  ordinarily  confined  to  the  modes 
specified.^  The  question  in  the  text  is  one  as  to  which  there 
will  be  necessarily  great  conflict  of  opinion,  since,  in  its  bearing 
on  political  issues  in  this  country  it  is  a  question  as  to  which 
men  will  divide  according  as  their  tendencies  are  imperialistic 
or  particularistic — ^as  they  are  disposed  to  see  great  powers 
centralized  in  the  national  government,  or  are  convinced  that 
it  is  safer  and  wiser  that  the  reserved  powers  should  be  depos- 
ited in  the  states — ^as  they  are,  in  other  words,  broad  construc- 
tionists or  strict  constructionists. — It  should  be  remembered, 
.  however,  that  though  logically  the  applii^ation  of  the  maxim 
to  political  documents  should  be  the  same  as  its  application 
to  business  documents,  there  are  considerations  applicable  in 
the  political  field  which  are  not  applicable  in  the  business 
field. — So  far  as  concerns  statutory  powers,  it  may  be  generally 
held  that  where  there  is  a  statute  ^^  creating  a  corporation  for 
a  particular  purpose,  and  giving  it  powers  for  that  particular 
purpose,  what  it  does  not  expressly  or  impliedly  authorize 
may  be  taken  as  prohibited.''^  In  respect  to  business  con- 
tracts, the  rule  is  that  "where  parties  have  entered  into 
written  engagements  with  express  stipulations,  it  is  manifestly 
not  desirable  to  extend  them  by  implication ;  the  presump- 
tion is  that,  having  expressed  somey  they  have  expressed  all  the 
conditions  by  which  they  intend  to  be  bound  under  that  in- 

^  Chase   v.  Bradley,   26    Me.   538 ;    2  Story  Const.  429-440,  519-538 ;  Pol- 
Jackson  V.  Ireland,  3  Wend.  99  ;  But-    lock,  3d  ed.  132. 
tei-field  v.  Cooper,  6  Cow.  481.  *  Ibid. 

<  Loper  V,  U.  S.,  13  Ct.  of  01.  269.  '  Lord  Blackburn  in  At.  Gen.  v.  R. 

*  See  1  Kent,  Com.  Part  ii.  Lect.xii.;    R.,  L.  R.  5  Ap.  Ca.  481 ;  R.  v.  Read, 

L.  R.  5  Q.  B.  D.  488. 
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Btrument.*^  This,  however,  is  to  be  subject  to  the  general  prin- 
ciple that  the  whole  intention  of  the  instrument  is  to  be  taken 
into  consideration ;  and  if  the  specification  is  introduced  by 
way  of  illustration,  and  not  of  limitation,  it  is  not  to  restrict 
the  prior  general  terms.* 

1  Aspdin  V,  Austen,  5  Q.  B.  683 ;  Sannders  v.  Evana,  8  H.  L.  Ca.  729, 

Bmmena  v.  Elderton,  4  H.  L.  Cas.  624.  and  cases  cited  Brown's  Leg.  Max.  664 

'  See  Price  v.  B.  B.,  16  M.  &  W.  244 ;  et  seq. 
Attvood  p.   SmaU,  6  01.  &  F.   232; 
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DEEDS  AND  SEALED  CONTRACTS. 


Delivery  and  acoeptance  eesential  to 
validity  of  deed,  §  677. 

Deed  takes  effect  from  delivery,  §  678. 

Escrow  is  a  deed  delivered  on  condi- 
tion, §  679. 

Sealing  is  a  solemn  mode  of  assent, 
§  680. 

Dae  sealing  will  be  presumed,  §  681. 

Sealing  imports  consideration,  §  682. 

Consideration  cannot  be  disputed  by 
those  claiming  under  deed,  §  683. 

Simple  contracts  distinguishable  from 
sealed  contracts  as  to  quality,  as  to 
consideration,  and  as  to  merger, 
§684. 


Sealed  obligations  have  longer  limita- 
tions than  unsealed,  §  685. 

No  priority  to  specialty  debts,  §  686. 

Alteration  after  execution  avoids  :  fill- 
ing in  blanks,  §  687. 

Party  executing  deeds  is  bound,  though 
other  xMirty  has  not  executed,  §  688. 

Common  money  bond  bidds  only  for 
actual  indebtedness,  §  689. 

Specialty  may  be  modified  or  rescinded 
by  parol,  §  690. 

Rules  of  construction  the  same  as  for 
other  documents,  §  691. 


§  677.  To  MAKE  a  deed  operative,  it  is  necessary  that  it 
shoald  either  be  delivered  to  the  grantee  or  his 
agent,  or  retained  in  express  trust  for  him  by  the 
grantor.^  It  is  not  necessary  that  it  shoald  be  put 
for  this  purpose  actually  in  the  hands  of  the 
If  the  grantor  retain  it  in  his  possession  for  the 
grantee's  use,  to  be  handed  to  the  grantee  when  called  for, 
the  intention  being  expressed  to  be  that  the  deed  should  be 
operative  at  once,  this  is  equivalent  to  a  delivery.*  Delivery 
to  a  stranger  for  the  grantee's  use  is  equivalent  to  delivery  to 
the  grantee,  though  to  have  this  effect  it  should  have  been 


Delivery 
essential  to 
validity  of 
deed. 


grantee.* 


1  Murray  v.  Stair,  2  B.  &  C.  82 ;  3 
D.  &  R.  278 ;  Watkins  v.  Nash,  L.  R. 
20  £q.  262 ;  Xenca  v.  Wiokham,  L.  R. 
2  H.  L.  296 ;  Younge  i;.  Guilbeau,  3 
Wall.  636;  Merrills  v.  Swift,  18  Ck)nn. 
261 ;  Berkshire  Ins.  Co.  v,  Sturgiss, 
13  Gray,  178 ;   Whitaker  v.  Miller,  83 
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111.  381 ;  Fraser  v.  Bavie,  11  S.  G.  56 ; 
Davis  V,  Williams,  57  Miss.  843. 

'  Cocks  V.  Simmons,  57  Miss.  183. 

*  Garnons  v.  Knight,  5  B.  &  C.  671 
Xenos  V.  Wickham,  L.  R.  2  H.  L.  296 
see  Hawkes  v.  Pike,  105  Mass.  560 
Latham  v.  Udell,  38  Miph.  238. 
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manifestly  00  intended.^  Possession  by  the  party  to  be  bene- 
fited by  a  deed  is  a  ground  from  which  to  infer  delivery.' 
Delivery  of  a  deed  may  be  inferred  from  the  fact  that  it  is 
left  nnconditionally  with  the  proper  officer  after  acknowledg- 
ment;^ and  from  the  fact  that  it  has  been  duly  recorded  ;^ 
thoagh  this  may  be  rebutted  by  proof  that  grantor  never  was 
out  of  possession  and  the  grantee  never  in  possession.^  De- 
livery of  a  deed  may  be  also  inferred  from  transfer  of  posses- 
sion of  property  and  possession  of  the  concomitant  papers,^  and 
it  may  be  proved  and  disproved  by  parol.^  Delivery,  there- 
fore, is  a  question  of  fact  to  be  determined  on  all  the  circum- 
stances of  the  case.*  And  the  mere  fact  that  a  scran  tor  retains 
possession  of  a  deed  is  not  sufficient  in  equity  to  make  it 
inoperative,  when  it  is  proved  aliunde  that  he  regarded  it  as 
delivered.^  But  in  such  cases  it  should  be  satisfactorily  shown 
that  a  delivery  was  effected,  notwithstanding  the  detention 
by  the  grantor.'^ — Acceptance  as  well  as  delivery  is  essential 

1  Leake,  2d  ed.  136  ;  Doe  v.  Knight,  Spangler,  35  Oh.  St.  119  ;   Tharp  v. 

5  B.  &  C.  671 ;  Thatcher  v.  Church,  37  Jarrell,  66  Ind.  52 ;  Goodwin  v.  Ward) 

Hiflh.  764.  6  Baz.  107. 

>  Wh.  on  By.  §§  1313-4 ;    HaU  v.  r  Murray  v.  Stair,  2  B.  &  C.  62 ;  S. 

Bainbridge,  12  Q.  B.  699;    Vemol  v.  C,  3  D.  &  R.  278;  Stanton  p.  Miller, 

Vemol,  63  N.  Y.  45  ;  Black  v,  Shreve,  65  Barb.  58 ;   BeaU  v,  Poole,  27  Md. 

13  N.  J.  Sq.  455  ;  Den  v,  Farlee,  21  N.  645  ;   Dukes  v.  Spangler,  35  Oh.  St. 

J.  L.  280;   Carson  v.  Phelps,  40  Md.  119  ;  GunneU  v.  Cockerill,  84  111.  319  ; 

73;  Tunison  v.  Chamblin,  88  111.  378;  Newton  v.  Beales,  41  Iowa,  334.    As 

Berrj  v.  Anderson,  22  Ind.  36 ;  Green  to  conditional  delivery,  see  Wh.  on  Er. 

r.  Yamell,  6  Mo.  326 ;  Firemen's  Ins.  §  930 ;  infra,  §  679. 

Co.  p.  McMnien,  29  Ala.  147.  •  Xenos  0.  Wickham,  L.  R.  2  H.  L. 

•  Shaw  V.  Heyward,  7  Cnsh.  170 ;  296 ;  Howe  v.  Dewing,  2  Gray,  476 ; 
Blight  V.  Schenck,  10  Barr,  285  ;  Gage  Cannon  v.  Cannon,  26  N.  J.  Eq.  319  ; 
V.  Gage,  36  Mich.  229.  Den  v.  Farlee,  21  N.  J.  L.  285  ;  Duer 

*  Berkshire  Ins.  Co.  v.  Sturgiss,  13  v.  James,  42  Md.  492 ;  Wellborn  v. 
Gray,   178 ;    Gilbert    v,   Ins.  Co.,    23  Weaver,  17  Ga.  267. 

Wend.  43 ;  Knolls  v.  Barnhart,  71  N.  >  Shelton's  case,  Cro.  Bliz.  7 ;  Regan  v. 

T.  474 ;  Boardman  v.  Dean,  34  Penn.  Howe,  121  Mass.  424 ;  Souverbye  v,  Ar- 

St.  252;   MitcheU  r.  Ryan,  3  Oh.  St.  den,  1  Johns.  Ch.  256 ;  Cannon  v.  Can- 

377 ;  Union  Ins.  Co.  v.  Campbell,  95  non,  26  N.  J.  Bq.  319  ;  Jones  v.  Ober- 

ni.  267 ;  CeoQ  v.  Beaver,  28  Iowa,  241 ;  chain,  10  Grat.  259  ;  Dawson  v.  Dawson, 

Holliday V.White,  33  Tex.  460 ;  though  1  Dev.  Eq.  93,  396 ;  Wan  v.  WaU,  30 

see  Hawkes  v.  Pike,  105  Mass.  660.  Miss.91;  Farrar  v.  Bridges, 5  Hump.  411. 

•  Knolls  V.  Barnhart,  71  N.  Y.  474.  »•  Gould  v.  Day,  94  U.  S.  412 ;  Wood- 

*  Wh.  on  Ev.  §§  1313-4 ;  Dukes  v.  man  v.  Coolbroth,  7  Me.  181 ;  Brown  1;. 
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to  give  validity  to  a  deed,  and  this  acceptance  must  be  before 
the  rights  of  third  parties  have  intervened.^ 

§  678.  The  dates  set  oat  in  a  deed,  though  presumed  prima 
De  dtak  /^*^  *^  ^  true,  may  be  contradicted  and  varied  by 
effect  from  parol.'  The  deed  takes  effect  from  the  time  of  its 
**  ^^'^'  delivery,  and  not  from  its  date.*  "  The  real  date 
of  the  deed  is  the  time  of  the  delivery."^  Hence,  where  a  tax 
deed  did  not  mention  the  year  of  its  execution,  but  the  ac- 
knowledgment was  fully  dated  and  the  deed  was  shown  to 
have  been  recorded  the  same  day,  it  was  held,  that  it  should  have 
been  received  in  evidence,  and  that  the  statute  of  limitations 


Brown,  66  Me.  316 ;  Cook  v.  Brown,  been  delivered  and  accepted ;  and  it 
34  N.  H.  460 ;  Eokman  v.  Bckman,  55  was  also  held  that  the  fact  that  the 
Penn.  St.  269  ;  Hnghes  v.  Easten,  4  deed  was  foand  among  the  grantor's 
J.  J.  Marsh.  573 ;  see  Howard  v.  Pat-  papers  after  his  death  did  not  over- 
rick,  38  Mich.  795  ;  Benneson  v,  Aiken,  come  the  inference  of  delivery  drawn 
102  111.  from  the  other  facts  in  the  case.    Snow 

>  Dwinal  v.  Holmes,  33  Me.  172 ;  v.  Orleans,  126  Mass.  453. 
White  V.  Bradley,  66  Me.  254;  John-  i  Wh.  Ev.  §  977;  Fowle  v.  Coe,  63 
son  V,  Parley,  45  N.  H.  505 ;  Corbett  Me.  245 ;  Cook  v,  Enowles,  38  Mich.  316. 
V.  Norcross,  35  K.  H.  99 ;  Hedge  t^.  *  Ibid. ;  Hall  v.  Cazenove,  4  East, 
Drew,  12  Pick.  141 ;  Samson  v.  Thorn-  477  ;  Steele  v.  Mart,  4  B.  &  C.  272  ;  U. 
ton,  3  Mete.  275;  Fonda  v.  Sage,  46  S.  v*  Le  Baron,  19  How.  73;  Calhoun 
Barb.  109 ;  Mitchell  v.  Ryan,  3  Oh.  St.  v.  Emigrant  Co.,  93  U.  S.  124;  Barn- 
377 ;  Union  Ins.  Co.  v.  Campbell,  95  *  cord  v.  Eahn,  36  Penn.  St.  383  ;  Han- 
Ill.  267.  See,  for  other  cases,  article  ley  v.  Wilson,  77  N.  C.  216 ;  Soloman 
by  Mr.  H.  W.  Rogers  in  13  Cent.  L.  J.  v.  Evans,  3  McC.  274.  In  Byars  v. 
223.  In  a  Massachusetts  case  in  1880,  Spencer,  101  111.  429,  where  a  father 
the  issue  was  whether  a  deed  to  a  made  and  acknowledged  a  deed  to  his 
town  of  a  lot  of  land,  on  the  condition  two  minor  children,  but  retained  it  in 
that  a  library  building  should  be  his  possession  until  his  death,  and  de- 
erected  on  it,  had  been  delivered  to  dined  to  have  it  recorded,  on  the  ex- 
and  accepted  by  the  town.  It  was  in  press  ground  that  he  would  thereby 
evidence  that  the  deed,  after  signature,  place  the  title  beyond  his  power  or 
was  left  with  the  grantor,  and  was  control,  and  expressed  an  intention, 
acknowledged  by  him  about  a  month  after  he  had  made  and  acknowledged 
later,  and  was  recorded  twelve  days  the  deed,  to  sell  the  land  if  he  could 
after  the  acknowledgment.  It  also  get  a  certain  price,  and  in  pursuance 
appeared  that  the  library  building,  in  of  that  intention,  did  offer  to  sell  the 
compliance  with  a  vote  of  the  town,  land,  it  was  held  that  the  deed  was 
had  been  erected  on  the  lot.  It  was  inoperative  for  want  of  a  delivery, 
held  that  there  was  evidence  enough  *  Kent,  C.  J.,  Jackson  v.  Schoon- 
to  sustain  a  finding  that  the  deed  had  maker,  2  Johns.  234. 
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began  to  run  thereon  from  the  date  of  its  recording.* — When 
two  deeds  are  acknowledged  and  received  for  record  on  the 
same  day,  they  may  be  inferred  to  be  delivered  simultaneously, 
irrespective  of  the  dates  they  bear.* — The  legal  effect  of  delivery, 
when  consummated,  is  not  cancelled  by  a  subsequent  return  of 
the  deed  to  the  grantor,  and  its  destruction  by  him.* 

§  679.  A  deed  delivered  with  the  understanding  that  it   is 
not  to  be  effective  until  a  condition  is  performed  is    . 

tr  An  escrow 

called  an  escrow.*    Such  delivery  must  be  to  a  third  la  a  deed 

delivered 

party  as  custodian  of  the  deed ;  or  the  deed  may  be  on  con- 
retained  as  an  escrow  by  the  grantor  himself,  with  ^*'^^'^' 
the  understanding  that  on  the  condition  being  performed  it 
shall  be  delivered  to  the  grantee.'  That  such  is  the  intention 
may  be  proved  by  parol.*  A  deed  delivered  as  an  escrow  takes 
effect,  so  far  as  the  capacity  of  the  grantor  is  concerned,  from 
the  time  of  its  original  delivery,  and  not  from  the  time  of  the 
happening  of  the  condition.^  Hence,  where  the  grantee,  a 
woman,  after  delivering  a  bond  on  condition,  and  before  the 
happening  of  the  condition,  married,  the  bond  was  held  valid.^ 
And  where  either  party  dies  after  the  depositing  of  an  es- 
crow, and  before  the  happening  of  the  condition,  the  deed 
takes  effect  from  the  time  of  the  original  delivery.'  The 
title,  however,  is  not    perfected  in   the  grantee  until  the 

>  HcMicbael  v.  Carljle,  63  Wis.  504.  yiew,  Braman  t7.  Bingham,  26  N.  Y. 

'  Summers  r.  Dame,  32  Grat.  791.  483 ;  Miller  r.  Fletcher,  27  Grat.  403  ; 

*  Lowber  v.  Connit,  36  Wis.  176 ;  Gibson  v.  Partee,  2  De7.  &  Bat.  L. 
Rogers  v.  Rogers,  52  Wis.  530. 

*  Wh.  on  Et.  §§  927-30 ;  1  Ch.  on  »  Wheelwright  v.  Wfieelwright,  2 
Con.  11th  Am.  ed.  4 ;  Gndgen  v,  Bes-  Mass.  447 ;  Foster  o.  Mansfield,  3  Met« 
sett,  6  K  &  B.  966;  Bowker  v.  Burde-  412;  Black  u,  Hoyt,  33  Oh.  St.  203; 
kin,  11  M.  &  W.  128 ;  Wheelwright  v,  see  Crooks  o.  Crooks,  34  Oh.  St.  610. 
Wheelwright,  2  Mass.  447 ;  Mills  v,  >  Leake,  2d  ed.  138 ;  Graham  v. 
Gore,  20  Pick.  28 ;  Shaw  v.  Hayward,  Graham,  1  Ves.  Jur.  275. 

7  Gush.  170.  •  Russell  v.  Rowland,  6  Wend.  666  ; 

*  Marraj  v,  Stoir,  2  B.  &  C.  82 ;  S.  C,  Hunter  r.  Hunter,  17  Barb.  25  ;  Kirk- 
3  S.  &  R.  278 ;  Ford  v.  James,  2  Abb.  man  v.  Bank,  2  Cold.  397.  That  a 
N.  Y.  Ap.  159 ;  Beall  v.  Poole,  27  Md.  deed  may  be  deposited  to  take  effect  on 
645;  Demesmey  v.  Gravelin,  56  111.  grantor's  death,  see  Foster  v.  Mans- 
93.  field,  3  Met.  412;   Stephens  v.  Rine- 

c  Wh.  on    Ev.    §  930 ;   Murray  o.    hart,  72  Penn.  St.  434 ;    Latham  »• 
Stair,  2  B.  &  C.  82 ;  Gudgen  v.  Bassett,    Udell,  38  Mich.  238« 
6  E.  &  B.  9S^ ;  see,  as  qualifying  this 
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happening  of  the  condition.^  Hence,  when  a  deed  which'  is 
handed  over  as  an  escrow  is  delivered  irregularly  to  the 
grantee  before  the  happening  of  the  condition,  no  title  passes.' 
— A  deed  may  be  delivered  as  an  escrow  to  an  attorney  acting 
for  all  the  parties ;'  but  generally  if  there  be  a  delivery  as  an 
escrow,  it  must  be  a  delivery  to  a  third  party,  or  the  repre- 
sentative of  a  third  party.* — A  mere  expectation  that  some- 
thing will  be  done  with  a  deed  by  the  grantee,  does  not 
convert  it  into  an  escrow.* — ^The  grantor,  when  the  deed  has 
been  placed  in  the  hands  of  a  third  party  as  an  escrow,  cannot, 
after  the  happening  of  the  act  on  which  delivery  is  con- 
ditioned, prevent  delivery  taking  eflfect,  by  getting  possession 
of  the  deed.* 
§  680.  Sealing  is  a  solemn  mode  of  assent  adopted  at  a  time 

when  there  were  many  who  had  property  to  convey 
solemn***  ^^^  could  not  Write  their  names.^  Sealing  has 
mode  of       been  held  to  be  sufficiently  performed  if  the  seal  be 

impressed  on  the  document  with  intent  to  stamp  it, 
though  no  impression  be  left.*  A  scroll  marked  out  with  a 
pen,  or  stamped  with  a  block,  has  been  held  in  some  jurisdic- 

1  Harkreader  v.  ClaTton,   56  Miss.  Inte  and  the  oondition  nugatory,   is 

383.  held  in  Virginia  to  be  applicable  only 

'  Smith  V.  Bank,  32  Vt.  341 ;  Wheel-  to  the  oase  of  deeds  which  are  upon 

Wright  0.  Wheelwright,  2  Masa.  452  ;  their  face  complete  contracts,  requiring 

Black  V,  Shreve,  13  N.  J.  Eq.  455;  nothing  but  deliyerj  to  make  them 

Blight  V,  Schenck,  10  Penn.  St.  213 ;  perfect  according  to  the  intention  of 

Harkreader  v.  Clayton,  56  Miss.  383.  the  parties ;  not  to  deeds  which,  upon 

*  Millership  v.  Brookes,  5  H.  &  N.  their  face,  import  that  something  more 

797.  is  to  be  done  besides  delivery  to  make 

^  1  Ch.  on  Con.  11th  Am.  ed.  5  ;  Co.  them  competent  and  perfect  contracts 

Lit.  36  a;  Howe  v.  Dewing,  2  Gray,  according  to  the  intention  of  the  par- 

476;  Gilberts.  Ins.  Co.,  23  Wend.  43;  ties.     Wendlinger    v.  Smith,  75   Va.' 

Simonton's  Est.,  4  Watts,  180;  Fire-  309. 

men's  Ins.  Co.  v.  McMillen,  29  Ala.  '  New   Jersey  State   Ordinary     v» 

147  ;  Hagood  v.  Harley,  8  Rich.  325  ;  Thatcher,  41  K.  J.  L.  403. 

Den  r.  Partee,  2  Dev.  &  B.  530.    The  •  Regan  v.  Howe,  121  Mass.  424. 

rule  of   law   that  a  deed  cannot  be  '  Wald's  Pollock,  124;  Wh.  on  By. 

delivered    to  a  party  to  who^  it  is  §  692^ 

made,  t^  an  escrow,  to  be  the  deed  of  ^  Sandilands  in  re,  L.   R.   6  C.  P. 

the  obligor  only  on  the  condition,  and  411. 
ihat  in  such  case  the  delivery  is  abso- 
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tions  to  be  equivalent  to  a  seal  */  and  for  corporations,  a  dis- 
tinct impression  stamped  upon  paper  has  been  held  adequate.^ 
Printed  fac-similes  of  corporation  seals,  however,  attached  in 
gross  by  the  ordinary  operation  of  a  printing  press,  have  been 
held  not  to  be  technically  seals.' — Two  or  more  parties  to  a 
document  may  join  in  using  a  common  seal  for  their  signa- 
tures, and  if  this  be  their  intention,  the  single  seal  will  be 
safficient.^  For  corporations,  sealing  is  the  only  mode  practi- 
cable for  the  expression  of  solemn  assent,  though  the  corpora- 
tion may  be  bound  by  the  action  without  seal  of  its  directors 
or  other  officers  duly  appointed.'  But  there  can  be  no  spe- 
cialty without  a  seal.' 

§  681.  When  a  document  recites  a  seal,  and  when  in  other 
respects  it  is  duly  attested  and  executed,  accom- 
panied by  transfer  of  possession,  the  courts  may  pre-  ^^f' 
Bume,  on  slight  indications,  that  a  seal  which  had  ^^  p^^ 
been  attached  had  fallen  off,  or  had  been  otherwise 
effaced.^    The  whole  question  is  one  of  fact,  in  which  the 
affixing  of  the  seal  is  to.be  considered  in  the  light  of  the  ex- 
trinsic circumstances.* 


1  R.  r.  St.  Paurs  Goyent  Garden,  7  '  Wh.  on  Ag.  §§  59  et  seq. ;  Wh.  on 
Q.  B.  232 ;  Woods  v.  Banks,  14  N.  H.  Ev.  §  694 ;  suproy  §§  128  etseq. 
101 ;  Devling  o.  WUliamson,  9  Watts,  •  Ibid. ;  see  Chilton  v.  People,  66  111. 
311 ;  Cromwell  v.  Tate,  7  Leigh,  301 ;  501 ;  aupra,  §  134. 
Underwood  v.  DoUins,  47  Mo.  259.  In  f  Wh.  on  Ev.  §  1314 ;  Talbot  v.  Hod- 
New  York  by  statnte  (2  Faj  Stat.  13),  son,  7  Taunt.  251 ;  Fassett  v.  Brown, 
pablic  seals  may  be  made  hy  a  stamp  Peake,  23 ;  Burdett  v,  Spillsburj,  6  M. 
on  paper,  but  private  seals  "shall  be  &  G.  386;  10  CI.  &  F.  340;  Hall  o. 
made  as  heretofore  on  wafer,  wax,  or  Bainbridge,  12  Q.  B.  699 ;  Sandilands 
some  similar  substance."  in  r6,  L.  R.   6  C.    P.  411 ;   Ward  r. 

«  Davidson  v.  Cooper,  11  M.  &  W.  Lewis,  4  Pick.  518;  Vemol  v,  Vernol, 

778 ;  Pillow  v,  Roberts,  13  How.  472 ;  63  N.  Y.  45.    See  Flowery  Mining  Co. 

Woodman  v.  R.  R.,  50  Me.  549 ;  Hen-  v.  Mining-Co.,  16  Nev.  302.    Acknowl- 

dee  V,  Pinkerton,  14  Allen,  381 ;  Curtis  edging  and  delivering  validates  a  deed, 

V.  Leavitt,  15  N.   Y.  9 ;   Corrigan  v.  no  matter  by  whom  the  grantor's  name 

Falls  Co.,  3  Halst.  Ch.  489.  and  seal  were  affixed ;   and  after  ao- 

*  Bates  p.  R.  R.,  10  Allen,  251.  knowledgment  and  delivery  he  can- 

*  Ball  0.  Dnnsterville,  4  T.  R.  313 ;  not  deny  his  signature  and  seal. 
Tasker  17.  Bartlett,  5  Cush.  359;  Tuns  Clough  v.  Clough,  73  Me.  487,  citing 
ford  V,  Lead  Co.,  54  Mo.  426 ;  Leake,  Bartlett  v.  Deake,  100  Mass.  174. 

2d  ed.  136.  «  Xenos  v.  Wiokham,  L.  R.  2  H.  L. 

296. 
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§  682.  By  an  arbitrary  rule  of  the  common  law,  a  seal,  as 
we  have  already  seen,^  imports  consideration,  and  in 
fmporto  ^  ^^^^  ^^  ^  sealed  instrument  a  consideration  need  not 
considera-  be  proved.  The  reason  sometimes  given  is  that  affix- 
ing a  seal  implies  greater  deliberation  than  does 
attaching  a  signature,,  and  that  when  a  party  deliberately  de- 
termines to  make  a  gift  he  should  be  permitted  so  to  do.  So 
far  as  concerns  the  supposed  deliberation  attending  the  using 
of  a  seal,  the  distinction  is  without  reason.  A  scroll  in  the 
shape  of  a  seal  is  more  easily  made  than  a  name  is  signed ; 
and  a  seal  may  be  stamped  on  wax  even  more  easily  than  a 
scroll  can  be  made.  If,  however,  it  is  generally  understood 
that  a  sealed  promise  does  not  require  a  consideration,  then 
persons  wishing  to  make  a  promise  without  consideration  will 
resort  to  a  seal  for  the  purpose  ;  and  the  validity  of  the  prom- 
ise will  rest  on  the  position,  that  where  a  party  desires  to  bind 
himself  without  consideration  he  should  be  permitted  to  do  so 
if  he  use  the  proper  terms.'  The  unreasonableness  of  the  dis- 
tinction between  sealed  and  unsealed  documents,  however,  has 
led  to  important  modifications  of  the  principle  that  a  sealed 
document  imports  consideration  while  an  unsealed  document 
does  not.  In  the  first  place  commercial  paper  is  taken  out  of 
the  rule.  It  is  not  sealed,  yet  on  suing  on  it  consideration 
need  not  be  proved.    In  the  second  place,  while  some  consid- 

1  Svpnij  §  495.  mation  of  his  resolution."     This   is 

'  Plowden,  308,  si>eaks  as  follows :  adopted  as  the  reason  of  the  distinction 

<*  Beoaase  words  are  oftentimes  spoken  by  Leake,  2d  ed.  147,  following  Wilmot, 

hy  men  unadvisedly  and  without  de-  J.,  in  Pillens  v.  Miorop,  3  Burr.  1670 ; 

liberation,  the  law  has  provided  that  a  Fallowes  v.  Taylor,  7  T.  R.  475.    But 

contract  by  words  shall  not  bind  with-  the  truth  is  there  are  few  documents 

out   consideration.      But    where    the  which  require  so  little  time  and  delib- 

agreement  is  by  deed,  there  is  more  oration  as  do  bonds,  powers  of  attorney, . 

time  for  deliberation.  For  when  a  man  and   transfers    of    stock.    A  printed 

passes  a  thing  by  deed,  first  there  is  form  is  filled  up  by  the  insertion  of  a 

the  determination  of  the  mind  to  do  it,  few  written  words,  and  a  seal  which 

and  upon  that  he  causes  it  to  be  writ-  may  be  a  mere  wafer  or  even  a  written 

ten,  which  is  one  part  of  the  delibera-  scroll  is  attached  with  less  deliberation, 

tion ;  and  afterwards  he  puts  his  seal  so  far  at  least  as  the  time  is  concerned, 

to  it,  which  is  another  part  of  deliber-  than  would  be  required    to  write  a 

ation  ;  and  lastly  he  delivers  the  writ-  nam^.   A  different  explanation  is  given 

ing  as  his  deed,  which  is  the  consum-  in  Holmes's  Common  Law,  134,254,258. 
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eretion  mast  be  proved,  with  this  exception,  on  suing  on  an 
unsealed  document,  the  amount  of  the  consideration  is  of  no 
consequence  unless  the  question  of  fraud  be  raised ;  and  though 
a  man  cannot  bargain  away  his  property  for  nothing,  yet  he  can 
sell  it  for  a  price  which  is  virtually  giving  it  away.  In  the 
third  place,  a  court  of  equity,  while  it  regards  a  sealed  grant 
as  binding  without  consideration,  will  not,  should  the  donor 
in  such  a  grant  desire  to  retreat  from  it,  compel  him  to  con- 
summate it  by  a  specific  performance.  A  sealed  contract  will 
not  be  rescinded  because  it  is  without  consideration,  but  it 
will  not  be  enforced  when  it  is  without  consideration.^ 

§  683.  A  party  claiming  under  a  sealed  covenant  is  bound 
by  the  general  character  of  the  consideration  stated 
in  the  document.    He  cannot,  for  instance,  if  money  tion  cannot 
be  averred,  prove  natural  love  and  affection ;  or  if  ^y  thSS'^ 
natural  love  and  afiection  be  averred,  prove  money.*  claiming 

'  *  **       anderdeed. 

Tet  where  a  deed  is  assailed  by  third  parties  on 
ground  of  fraud,  it  is  admissible,  in  order  to  sustain  the 
deed,  to  show  a  valuable  consideration  paid ;  and  it  is  also 
admissible  for  an  adverse  party  to  attack  the  averment  of  con- 
sideration.' 


^  Leake,  2d    ed.   147 ;   Jefferjs    r.  v.  Roosevelt,  9  Cow.  307 ;  Gny  v.  Mo- 

/efferTB,   Cr.  &  Ph.   138 ;  and   cases  Lean,  1  Dev.  46. 

dted  Aipra,  §  495  ;  Eekewioh  p.  Man-  *  Peacock  v.  Monk,  1  Yes.  Sen.  128 ; 

ning,  1  D.  M.  &  G.  176.   It  was  said  in  Gale  v.  Williamson,  8  M.  &  W.  408 ; 

this  case  that  a  ''yolnntary  covenant,  Morse  r.  Shattuck,  4  N.  H.  229 ;  Hol- 

thoagh  under  seal,  in  equity,  where  at  brook  v.  Holbrook,  30  Vt.  432 ;  Morris 

least  the  covenantor  is  living,  or  where  Canal  Co.  v.  Ryerson,  27  N.  J.  L.  457 ; 

specific  performance  of  such  a  covenant  Clagett  v.  Hall,  9  Gill  &  J.  80. 

is  sought,     .    .    .    stands    scarcely,  *  Filmer  v.  Gott,  4  Br.  P.  C.  230 ; 

or  not  at  aU,  on  a  better  footing  than  Clifford  v.  Turrell,  1  T.  &  C.  138 ; 

if  it  were  contained  in  an  iiystrument  Brown  v.  Lunt,  37  Me.  423 ;  Abbott  v. 

unsealed."  As  authorities  to  the  posi-  Marshall,  48  Me.  44;  Wait  v.  Wait, 

tion  that  sealed  contracts  bind  without  28  Vt.  350 ;    Lewis    v.  Brewster,   57 

consideration,  see  Irons  ».  Smallpiece,  Penn.   St.  410 ;    Potter  ».  Everitt,   7 

2  B.  &  Aid.  551 ;  Fallowes  r.  Taylor,  7  Ired.  Eq.  152 ;  Hair  v.  Little,  28  Ala. 

T.  R.  475 ;  Farrington  v.  Barr,  36  N.  236 ;   Eystra  i?.  Capella,  61  Mo.  578 ; 

H.  86 ;  Graves  n.  Graves,  29  N.  H.  129  ;  and  see  other  cases  cited  Wh.  on  £v. 

Trafton  v.  Howes,  102  Mass.  533 ;  Cen-  §§  923-8,  1046-7. 
ter  v.  Billinghurst,  1  Cow.  33 ;  Dale 
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§  684.  Afl  "  simple"  contracts  at  common  law  are  to  be  con- 
sidered all  contracts  not  under  seal ;  and  whether 
Sacte^dia^'  such  contracts  are  written  or  unwritten,  they  fall 
ttnguisha-  under  the  general  term  of  parol.*  The  distinction 
sealed  con-  between  the  two  classes  of  documents  as  to  consid- 
qwiuty^as  eration  has  been  already  noticed.'  It  is  also  to  be 
era*Mon*^"  observed  that  the  supposed  superior  solemnity  and 
.and  as  to  dignity  of  sealed  documents  have  led  to  the  rule  that 
when  such  a  document  is  executed,  it  absorbs  all 
prior  bargaining  directed  to  the  same  object.  This  doctrine, 
however,  is  not  peculiar  to  sealed  documents.  No  matter 
how  complex  and  deliberate  may  have  been  the  negotiations 
preliminary  to  a  written  contract,  those  negotiations  are  re- 
garded as  all  merged  in  the  contract*  With  respect  to  sealed 
documents  the  process  is  carried  a  step  further,  and  it  is  held 
that  when  a  sealed  obligation  is  given  for  a  debt  already 
secured  by  an  unsealed  writing,  the  unsealed  is  merged  in  the 
sealed  document.^  But  this  supposes  the  sealed  document  to 
give  the  better  security.  If  it  do  not  (as  might  be  the  case 
when  the  unsealed  document  is  attended  by  collaterals  which 
the  sealed  document  does  not  carry)  then  there  should  be  no 
merger.^  Hence  on  the  one  side  articles  of  agreement  for  a 
sale  are  merged  in  the  deed  of  sale  ;*  and  on  the  other  side 
there  is  no  merger  on  collateral  matters  not  included  in  the 
matured  deed,  but  included  in  the  preparatory  documents,  and 

I  Rann  v.  Hughes,  7  L.  R.  310 ». ;  nenhip ;   Clemens  v.  Brash,  3  John 

Beckham  v.  Drake,  9  M.  &  W.  92;  Cas.  180;  Tom  v,  Goodrich,  2  John 

Stackpole   v.   Arnold,    11    Mans.    30 ;  213 ;  Andrews  v.  Smith,  9  Wend.  53 

Cook  v.  Bradley,  7  Conn.  57 ;  Burnett  Hoskinson  v.  Elliott,  62  Penn.  St.  393 

v.    Bisooe,  4  John.  235 ;    Perrine   v,  Bennett  v.  Caldwell,  70  Penn.  St.  253  ; 

Cheeseman,  6  Halst.  174 ;  see  observa-  see  infra,  §§  852,  1039. 
tions,  auproj  §  642,  as  to  ambiguity  of        *  See  generally  Twopenny  t^.  Young, 

term  "  parol.''  3  B.  &  C.  210 ;  5  D.  &  R.  262;  Ward  v. 

s  Supra,  §§  495,  682.  Johnson,  13  Mass.  148. 

*  Wh.  on  Ey.  §  1014,  and  see  supra,  <  Williams  v,  Hathaway,  19  Pick. 
§  5.  387 ;  Witbeok  v.  Waine,  16  N.  Y.  532 ; 

*  Matters  v.  Brown,  1  H.  &  C.  686 ;  Jones  v.  Johnson,  3  W.  &  S.  276 ;  Jones 
Drake  v.  Mitchell,  3  East,  251 ;  Ban-  v.  Wood,  16  Penn.  St.  25 ;  Carter  v. 
orgee  o.  Hovey,  5  Mass.  11.  A  bond.  Beck,  40  Ala.  599 ;  see  other  cases  in 
therefore,  taken  from  a  partner,  ex-  1  Ch.  on  Cont.  11th  ed.  9  ;  and  see 
tinguishes  a  debt  due  from  the  part-  supra,  §  5  et  seq, 
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meant  to  be  retained.*    Kor  does  a  simple  contract  merge  in 
a  specialty  given  merely  as  collateral  security.* 

§  685.  The  distinction  between  sealed  and  unsealed  docu- 
ments, so  far  as  concerns  the  statute  of  limitations,  geaiedobii- 
is  8till,in  England  and  in  most  of  our  states,  preserved,  gations 
To  a  simple  obligation  the  statute  assigns  six  years  as  limitatioDB 
the  period  after  which,  unless  renewed  by  acknowl-  g^ied."' 
edgment,  it  ceases  to  be  of  force;  while  to  contracts 
under  seal  the  period  assigned  by  the  common  law  is  twenty 
years,  though  before  that  period  the  presumption  of  payment 
from  lapse  of  time  may  be  applicable  if  there  be  other  circum- 
stances tending  to  this  conclusion.*  And  while  there  is  a  great 
variety  of  legislation  in  our  states  in  respect  to  limitations  of 
debts,  debts  by  specialty  have  assigned  to  them  in  most  juris- 
dictions a  more  extended  term  of  vitality  than  other  debts. 
— ^Aside  from  statutes  of  limitation,  a  bond,  if  unpaid  and 
unacknowledged  for  twenty  years,  is  irrebuttably  presumed  to 
have  been  paid.^ 

§  686.  At*  common  law,  specialty  creditors  (i,  e.,  creditors 
secured  by  obligations  under  seal)  had  a  priority  ^^ 
over  other  creditors  in  the  distribution  of  decedents'  to  Bpeciaity 
estates.  This  priority  is  now  by  statute  abolished 
in  England,^  and  is  not  recognized  in  the  United  States,  either 
in  the  distribution  of  decedent  or  of  insolvent  estates.  Nor 
have  we  in  this  country  recognized  the  cbmmon  law  rule 
making  a  seal  necessary  to  charging  of  a  debt  on  the  real 
assets  of  a  deceased  debtor.  *  And  in  England  this  distinction 
no  longer  exists.' 

§  687.  An  alteration  of  a  deed  after  its  execution  works  its 
avoidance.^    If  a  blank  is  to  be  filled  in,  there  must    ..^    ,, 

'  Alteration 

be,  in  all  material  matters,  a  new  execution  and  afterexecu- 

1  Witbeok  v.  Waine,  16  N.  Y.  535 ;  *  Leake,  2d  ed.  967. 

Long  V.  Hartwell,  5  Vroom  L.  116 ;  Cox  ^  Wh.  on  Et.  §  1360,  and  cases  there 

V.  Henry,  32  Penn.  St.  18.  cited. 

«  Drake  v.  MitcheU,  3  East,  251 ;  •  Leake,  2d  ed.  148. 

Twopenny  v.  Young,  3  B.  &  C.  210 ;  *  Leake,  2d  ed.  149.    As  to  common 

Solly  r.  Forbes,  2  B.  &  B.  38 ;  Ban-  law,  see  2  Black.  Com.  463. 

orgee  v.  Hovey,  5  Mass.  11 ;  Charles  v.  ^  InfrOf  §   695  ;    Powell  v,  Dnff,   3 

Soott,  1  8.  &  R.  294 ;  and  cases  above  Camp.  181 ;  Cambridge  Bank  t;.  Hyde, 

dted.   See  also  oases  cited  infra,  S 1039.  131  Mass.  77. 
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flm*^?*^*'  delivery.*  Without  such  new  execution  and  delivery, 
blanks.        the  deed  is  avoided  by  a  material  alteration.'    Thus, 
where  a  deed  of  composition  was  made  between  a  debtor  and 
certain  creditors  whose  names,  it  was  alleged  in  the  deed,  wero 
given  in  a  schedule,  but  the  schedule  was  not  attached  until 
after  execution  and  registration,  the  deed  was  held  to  be  void.' 
A  bond,  also,  issued  by  a  company,  in  which  the  name  of  the 
payee  was  not  inti-oduced  until  after  the  delivery  of  the  bond, 
was  held  void.^    A  transfer  of  shares  with  blanks  as  to  the 
names  of  the  purchasers  and  as  to  the  number  of  the  shares^ 
has  been  held  in  England  not  to  be  susceptible  of  validation, 
after  delivery,  by  filling  the  blanks  through  the  agency  of  a 
third  party  in  the  absence  of  the  assignor ;  and  it  was  held 
that  the  practice  of  the  London  stock  exchange,  for  sellers  to 
deliver  transfers  in  blank,  the  blanks  to  be  filled  by  the  pur- 
chasing broker,  could  not  be  put  in  evidence  to  modify  this 
rule.^    But  where  a  deed  would  be  operative  without  a  sched  ule, 
and  the  schedule  only  goes  to  explain  in  detail  latent  obscuri- 
ties, the  attaching  the  schedule  does  not  invalidate.*    Thus,  an 
assignment  for  the  benefit  of  creditors  was  held  not  to  be  in* 
validated  by  the  omission  of  a  schedule  of  creditors,  when  the 
assignee's  name  is  properly  given  and  the  trusts  properly  de> 
scribed.^    And  where  a  deed  is  not  necessary  for  the  transfer  of 
shares,  a  transferee  may  fill  in  the  blanks  of  a  transfer  and 
thus  take  the  title.* 

§  688.  An  acceptance  of  a  contract  under  seal  is  inferred 
Party  exe-  from  the  contract  coming  into  the  hands  of  the  party 
to^bound^,^  benefited.    In  order  to  sue,  therefore,  on  the  con- 

1  Hibblewhite  v.  M'Morine,  6  M.  &  •  Hibblewhite  v.  M'Morine,  6  M.  & 

W.  200.  W.  200 ;  Taylor  v.  R.  R.,  4  D.  &  J. 

*  In/ray  §§  695  et  Meq,  559  ;  Swan  v.  Land  Co.,  2  H.  &  C.  175  ; 

*  Sellin  V.  Price,  L.  R.  2  Bx.  189  ;  see  in/m,  §§  695  et  aeq. 

Wood  t).  Slack,  L.  R.  3  Q.  B.  379.    See  •  Harrhy  v.  Wall,  1  B.  &  Aid.  103. 

for  similar  ruling  on  omission  of  sche-  As  to  sohedale,  see  farther  tn/ra,  §  696. 

dnle,  Weeks  v.  MaiUardet,   14  East,  ^  West  v.  Steward,  14  M.  k  W.  47. 

568,  and  other  cases  cited  tn/ra,  §§  695  '  Leake,  2d  ed.  140,  citing  Sargent 

et  seg,  ex  parte,  L.  R.  17  Eq.  273 ;  Mavino's 

*  Enthoven  v,  Hoyle,  13  C.  B.  373.  case,  L.R.  2Ch.696;0rtig06ai;.  Brown, 
See  tn/ra,  §§  695  et  seq,  47  L.  J.  C.  168. 
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tract,  it  is  not  necessary  for  him  to  notify  the  grantor  ^^^^^  . 
of  his  acceptance,  or  even  to  execute  the  deed.^  has  not 
Even  where  a  deed  contains  covenants  on  both  sides,  "*^^^- 
the  covenants  on  one  side  being  in  consideration  of  the  cove- 
nants on  the  other  side,  the  party  executing  the  deed  may  be 
bound,  although  the  other  party  has  not  executed  the  deed. 
*^The  cases  establish  that  a  covenantee  in  an  ordinary  inden- 
ture, who  is  a  party  to  it,  may  sue  the  covenantor  who  exe- 
cuted it,  although  he  himself  never  did ;  for  he  is  a  party, 
although  he  did  not  execute,  and  parties  to  an  indenture  may 
sue  though  strangers  cannot ;  and  it  makes  no  difierence  that 
the  covenants  of  the  defendant  are  therein  stated  to  be  in  con- 
sideration of  those  of  the  covenantee.  Of  this  there  is  no 
doubt,  nor  that  a  covenant  binds  without  consideration."' 
But  when  the  covenants  made  by  the  party  first  executing  the 
deed  are  dependent  on  covenants  to  be  executed  by  the  other 
party,  then  the  first  class  of  covenants  cannot  be  enforced 
until  the  performance  of  the  correlative  covenants,  or  at  least 
until  that  performance  is  undertaken  by  the  execution  of  the 
deed  by  the  other  party.*  Thus,  "  with  respect  to  leases  by  in- 
denture, the  covenants  which  depend  on  the  interest  in  the 
lease,  and  are  made  because  the  covenantor  has  that  interest — 
BQch  as  those  to  repair  and  pay  rent  during  the  term — ^are  not 
obligatory,  if  the  lessor  does  not  execute,  not  because  the 
lessor  is  not  a  party,  but  because  that  interest  has  not  been 
created  to  which  such  covenants  are  annexed,  and  during 
which  only  they  operate;  the  foundation  of  the  covenant 
failing,  the  covenant  fails  also.  Unless  there  be  a  term,  a 
covenant  to  repair  during  it  is  void.  But  with  respect  to  col- 
lateral covenants  not  depending  on  the  interest  in  the  land,  it 
is  otherwise,  and  they  are  obligatory."* 

*  Leake,  2d  ed.  140 ;  Petrie  v.  Bury,        «  Leake,  2d  ed.  141. 

3  B.  &  C.  353 ;  Rose  o.  Ponlton,  2  B.  &  ^  Per  cnr.  in  Pitman  v.  Woodbury,  3 

Ad.  822;  Northampton  Gas  Ck>.  v.  Par-  Ex.  11,  dissenting  from  Cooch  v.  Qood-^ 

neU,  15  G.  B.  630 ;  Maodox^ald  v.  Ins.  man,  2  Q.  B.   580,  and    adopted  in 

Co.,  L.  R.  9  Q.  B.  332.  Leake,  2d  ed.  141. 

•  Per  our.  in  Pitman  v,  Woodbury,  3 
Ex.  11,  adopted  in  Leake,  2d  ed.  141. 
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§  689,  In  the  common  money  bond,  the  obligor  binds  him- 

Common  ^^^  ^**  double  the  amount  of  the  debt  to  pay  the 

money  debt  at  a  particular  day,  the  condition  being  that  ia 

only  for  casc  of  such  payment  the  cautionary  amount  shall 

detoiedneM.  ^^^  ^  ^^^  ^^^  bonds  with  penalties  are  not  lim- 
ited to  money  conditions.  Other  conditions,  such  as 
special  acts  to  be  done  by  the  obligor  or  by  third  parties,  may 
be  introduced.  But  whatever  may  be  the  conditions,  courts 
of  equity  have  always  refused  to  permit  the  penalty  to  be  ex- 
acted if  the  condition  was  performed,  and  in  case  of  failure  to 
perform  the  condition  in  bonds  for  payment  of  money,  have 
limited  the  amount  to  be  collected  to  the  principal  debt  with 
interest.  And  by  statute  of  4  &  5  Anne,  c.  16,  in  force  in 
several  jurisdictions  in  the  United  States,  and  adopted  as  part 
of  the  common  law  in  other  jurisdictions,  it  is  provided  that 
^*  where  an  action  is  brought  on  any  bond  which  hath  a  con- 
dition to  make  void  the  same  upon  payment  of  a  lesser  sum  at 
day  or  place  certain,  if  the  obligor  have,  before  the  action 
brought,  paid  to  the  obligee  the  principal  and  interest  due  by 
the  condition,  though  such  payment  was  not  made  according 
to  the  condition,  yet  it  shall  and  may  be  pleaded  in  bar  of 
such  action,  and  shall  be  as  effectual  a  bar  thereof  as  if  the 
money  had  been  paid  at  the  day  and  place  according  to  the 
condition."  And  by  section  18,  the  defendant  may  pay 
into  court  the  principal  money  and  interest,  with  costs,  in 
satisfaction  of  the  bond.  Under  this  and  subsequent  statutes, 
a  bond  with  a  condition  creates  a  debt  payable  only  on  breach 
of  the  condition,  and  in  an  action  on  the  bond  a  plea  that  the 
condition  had  not  been  broken  is  good  in  bar  of  the  suit.^ 
And  in  equity,  bonds  with  special  conditions  are  regarded  as 
being  directed  exclusively  to  the  performance  of  the  condition, 
and  the  obligee  will  not  be  permitted,  whenever  the  condition 
can  be  perfbrmed  under  the  direction  of  the  court,  to  turn  into  a 
claim  for  the  penalty  his  right  to  have  the  condition  performed.' 

I  Milbourn  v.  Ewart,  5  T.  R.  381;  Watson,   1   Oraj,   561;    Lindesaj   v. 

Hinton  v.  Acraman,  2  C.  B.  367 ;  Bes-  Anxealey,  6  Ired.  186. 

wiok  V.  Swindalh,  3  A.  &  E.  868 ;  Tay-  *  Leake,   2d  ed.  146 ;    Chilliner  v. 

loe  V.  Sandiford,  7  Wheat.  13 ;  Wallia  Chilliner,  2  Ves.  Sen.  528. 
V.  Carpenter,  13  Allen,  19 ;  Dewey  v. 
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§  690.  As  is  elsewhere  fully  seen,  a  specialty  may  be 
modified  o^  rescinded  by  parol  if  there  be  no  statu- 
tory inhibition,  supposing  that  in  this  way  the 
mntual  intention  of  the  parties  is  effected,  and  sup- 
posing that  the  rights  of  third  parties  are  not 
affected.^ 

§  691.  The  rules  for  the  construction  of  sealed 
documents  are  the  same  as  those  which  obtain 
for  the  construction  of  other  documents.' 


Specialty 
maybe 
modified  or 
rescinded 
by  parol. 


Rules  of 
construc- 
tion the 
same  as  for 
other  docu- 
ments. 


1  See  Wh.  on  Et.  §§  1050  et  teg.  *  See  fully  wpni,  §§  627  et  seq. ;  2 
See  Brown  r.  Brine,  L.  R.  1  Ex.  D.  5  ;  Story  £q.  Jur.  §§  736-47 ;  Doloret  v. 
Canal  Co.  v.  Ray,  101  U.  S.  502.  Rothschild,  1  Sim.  &  St.  590. 
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[chap.  xri. 


CHAPTER  XXI. 


LOST  AND  ALTERED  CONTRACTS. 


Lost   oontraots    maj   be  enforced  on 

parol  proof,  §  694. 
Material  alteration  in  fiATor  of  ousto- 

dian  of  paper  preoludes  him  from 

benefiting  by  it,  §  695. 
Alterations  are  material  when  tending 

to  benefit  party  making  them,  §  696. 
Alterations  made  daring  negotiations 

do  not  invalidate,  §  697. 
Burden  on    party  producing    altered 

writing,  §  698. 


Adverse  parties  not  to  be  prejudiced 
by  alteration,  §  699. 

Rule  as  to  negotiable  paper,  §  700. 

As  to  policies  of  insurance,  §  701. 

Alteration  by  stranger  does  not  vitiatey 
§702. 

So  of  accidental  alteration,  §  703. 

Vested  rights  not  affected,  §  704. 

Alterations  by  consent  when  express- 
ing change  of  intention  start  a  new- 
contract,  §  705. 


§  694.  A  WRITTEN  contract  when  lost  or  destroyed  may  be 
Lost  con-  proved  by  parql,  and  the  contract  as  thus  repro- 
tracte  may    duced,  supposine  its  terms  can  be  established,  is  aa 

be  enforced  7       rr         o  » 

on  parol  mach  a  basis  for  suit  as  would  be  the  original  doeu- 
^^^ '  ment.^ — An  exception  exists  in  this  respect  with 

regard  to  negotiable  paper.  To  the  bona  fide  holder  of  such 
paper  the  fact  that  it  had  been  intermediately  lost  is  no  de- 
fence ;  hence,  parties  sued  on  a  lost  bill  or  note  are  entitled 
to  require  that  they  should  be  indemnified  as  to  any  subse* 
quent  suit  by  parties  by  whom  the  missing  paper  should  be 
produced.^  And,  though  the  rule  does  not  apply  to  non- 
negotiable  paper,*  it  applies  to  negotiable  paper  payable  to 
order  though  not  yet  endorsed.*  But  a  court  of  equity  will 
compel  payment  on  lost  negotiable  paper  on  sufficient  indem- 
nity being  tendered;*  and  in  England, by  the  common  law 
procedure  act,  the  loss  of  a  negotiable  instrument  does  not 

1  Wh.  on  £y.  §§  129,  150.  v.  Clough,  41  N.  H.  290 ;  Spencer  v. 

*  Davis  V.  Dodd,  4  Taunt.  602 ;  Han-  Dearth,  43  Vt.  98. 
sard  V.  Robinson,  7  B.  &  C.  90.  •  Leake,  2d  ed.  819  ;  Byles  on  Bills, 

s  Wain  v.  Bailey,  10  A.  k  £.  616.  9th  ed.  365 ;  Hansard  v.  Robinson,  7 

«  Ramnz  r.  Crowe,  1  Ex.  167  ;  Stone  B.  k  Cr.  95. 
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preclnde  suit  being  brought  on  it  in  all  cases  where  the  plain- 
tiff tenders  indemnity.^ — ^On  destroyed  paper  an  action  can 
be  maintained,'  and  in  Massachusetts  destroyed,  bills  are 
placed  in  the  same  position  as  those  that  are  lost.' 

§  695.  A  written  contract  is  avoided  by  material  alterations 
made  in  it  when  in  the  hands  of  the  party  interested 
in  the  change.    The  rule,  as  originally  adopted,  was  ^*^^fon 
meant  to  prevent  fraud.     A  party  who  either  makes  ^^  ^f^?r  <*' 

,     *  '•        •'  custodian 

or  negligently  permits  an  alteration  to  be  made  in  of  paper 
his  favor  in  a  document  in  his  custody,  ought  to  be   bfm  from 
precluded  from  taking  anything  under  the  docu-  bylt^""* 
ment  so  altered.     He  may  have  acted  without  guile, 
bat  at  the  best  he  acted  improvidently,  and  justice  is  in  the 
long  run  promoted  by  saying,  that  to  tamper  in  one's  own 
favor  with  a  muniment  of  title  makes  it  totally  inoperative. 
It  is  true   that  in  respect  to  contracts  recorded    under  our 
registry  statutes  this  reasoning  loses  much  of  its  force.    But 
to  documents  of  all  classes,  so  far  as  they  are   relied   on 
for  title,  the  rule  may  be  held  applicable.^    The  principle  is 
that  while  alterations  by  accident  or  by  the  interference  of 
others,  will  not,  as  we  will  presently  see,  prejudice  a  party 
holding  a  document,  yet  a  party  making  or  permitting  an 
alteration  in  his  own  favor  in  a  document  held  by  him  should 
not  be  allowed  to  avail  himself  of  such  document.^    Were 

1  Leake,  2d  ed.  819.  ness  bjr  the  obligee  of  a  bond  avoided 

*  Storj  on  Notes,  §  107.  it  as  against  the  obligor.    '*  It  seems  to 

*  MoGregorj  v.  McOregorj,  107  Mass.  us,"  said  Dewey,  J.,  **  that  we  ought 
543.  not   to    sanction   a   principle    which 

^  Wh.  on  Ev.  §§  621  etseq,;  Leake  on  would  permit  the  holder  of  an  obliga< 

Cent.  2d  ed.  805  ;  Falmouth  v,  Roberts,  tion  thus  to  tamper  with  it  with  entire 

9M.  &W.  471;  Parry  t7.  Nicholson,  13  impunity.      But  such    would   be  the 

M.  k  W.  779  ;  Davidson  v.  Cooper,  13  necessary  consequence  of  an  adjudioa^ 

Mr  k  W.  352 ;    Powell  o.  Divett,  15  tion,  that  the  subsequent  addition  of 

East,  29 ;    Thornton  v.  Appleton,  29  the  name  of  an  attesting  witness,  with- 

He.  298 ;    Bassett  r.  Bassett,  55  Me.  out  the  privity  or  consent  of  the  obli** 

125 ;    Lewis    v.    Payn,    8    Cow.    71 ;  gee,  is  not  a  material  alteration  of  the 

Wright  17.  Wright,  2  Halst.  175 ;  Boalt  instrument,  and  would  under  no  cir- 

r.  Brown,  13  Oh.  St.  364.  cumstances  aflfect  its  validity."    See, 

'  See  Adams  v.  Frye,  3  Met.  Mass.  as  sustaining  the  text.  Smith  v.  U.  S., 

103,  where  it  was  held  that  the  addi-  2  Wall.   219  ;     Miller  v.  Stewart,    4 

tion  of  the  name  of  a  subscribing  wit-  Wash.  C.  C.  26  ;  Brackett  v,  Mount- 
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this  rule  not  maintained,  a  party  holding  a  document  might 
make  or  connive  at  material  alterations  in  the  terms,  and 
then  take  the  chance  of  the  alterations  being  detected,  losing 
nothing  if  he  fail  in  establishing  them,  and  gaining  the  fruits 
of  his  fraud  if  he  succeed.^  So  highly  is  such  spoliation  repro- 
bated, that  a  person  who  materially  and  designedly  alters  iu 
his  own  favor  a  document  is  precluded  from  ever  putting  such 
document  in  evidence.* 

§  696.  Whether  an  alteration  is  so  material  as  to  avoid  a 
Alterations  Contract  under  the  rule  above  given,  depends  upon 
Sal  when  ^^®  bearing  of  the  alteration  on  the  interests  of  the 
tending  to  party  who  makes  or  permits  the  alteration.*  It  has 
party  mak-  been  held  that  where  a  composition  deed,  under  the 
ingthem.  English  bankruptcy  act,  purported  to  embrace  all 
the  creditors,  and  was  adequately  executed  by  a  sufficient 
majority  under  the  statute,  the  subsequent  addition  of  the 
names  of  other  creditors  in  the  schedule,  this  in  no  wise  affect- 
ing the  document,  was  not  a  material  alteration  ;*  though  it 
is  otherwise  when  the  schedule  itself  is  added  after  execution 
and  registration."  Adding  a  seal,  so  as  to  give,  if  valid,  addi- 
tional force  to  a  contract,  avoids  it;*  and  so  does  the  intro- 


fort,  2  Fairf.  115 ;  Marten  dale  r.  FoUet,  Thornton    t;.  Appleton,    29  Me.  298 

1  N.  H.  95 ;  Bowers  v.  Jewell,  2  N.  H.  Goodman  r.   Eastman,  4  N.  H.  455 

543;    Langdon  v.  Paul,  20  Vt.  217;  Cape  Ann  Nat.  Bk.  v.  Burns,  129  Mass 

Smith  r.  Crooker,  5  Mass.  538  ;  Doane  596 ;  McGrath  v.  Clark,  56  N.  Y.  34 

r.  Eldridge,  16  Gray,  254 ;  Stoddardt  Babh  v,   Clemson,  10  S.  &   R.    419 

t;.  Penniman,  108  Mass.  366 ;  Draper  Marshall  v.  Gougler,  10  S.  &  R.  164 

V.   Wood,   112  Mass.   315;    Booth  v,  Kountz  v,  Kennedy,  63  Penn.  St.  187 

Powers,  56  N.  Y.  22 ;  Churchman  v.  Holmes  v.  Trumper,   22   Mich.    427 

Smith,  6  Whart.  146  ;    Hill  v.  Cooley,  Brooks  v.  Allen,  62  Ind.  401  ;  Newell 

46  Penn.  St.  259  ;  Farmers'  Ins.  Co.  v,  v.  Mayberry,  3  Leigh,  250 ;     Mills  w. 

Bair,  82  Penn*  St.  33  ;  Carr  v.  Welch,  Starr,  2  Bailey,  359 ;  Toomer  v.  Rut- 

46  111.  88 ;  Benedict  v.  Miner,  58  IU.  land,  57  Ala.  379. 

19;    Dietz   i;.   Harder,    72  Ind.    208;  >  See  Wh.  on  Ev.  §   622;   Leake, 

Comstock   r.    Smith,    26   Mich.  306 ;  807 ;    Hutchins  v.  Scott,  2  M.  &  W. 

Vaughan    v.  Fowler,   14    S.   C.  355  ;  809 ;  Vance  c.  Lowther,  L.  R.  1  Ex.  D. 

Doster  v.  Brown,  25  Ga.  24  ;  Washing-  176  ;  Smith  v.  Crooker,  5  Mass.  539  ; 

ton  Bk.  V.  Ecky,  51  Mo.  272.  Neff  v,  Horner,  63  Penn.  St.  327. 

1  Wh.  on  Ev.  §  629.  *  Wood  v.  Slack,  L.  R.  3  Q.  B.  379. 

•  Ibid. ;  Martendale  r.  FoUet,  1  N.  »  Sallin  v.  Price,  L.  R.  2  Ex.  189. 

H.  »5  ;  Angle  v.  Ins.  Co.,  92  U.  S-  330 ;  6  Davidson  u.  Cooper,  13  M.  &  W. 

Jewett  VL,  Hodgden,    3  Greenl.    103;  343. 
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duction  of  a  qualification  enhancing  the  value  of  the  property 
passing  by  the  contract.*  As  immaterial  have  been  held  the 
alteration  of  a  name  in  a  recital,  the  object  being  merely 
greater  accuracy,  without  in  any  way  enlarging  liability  ;•  the 
insertion  of  "  or  bearer"  in  place  of  "  or  order,"  in  a  case  where 
it  did  not  at  all  appear  that  this  varied  the  rights  of  the  par- 
ties;* the  adding  the  words  "on  demand"  to  a  promissory 
note;*  the  addition  of  a  harmless  designation  {e.g.  "sheriff  of 
the  county")  to  a  name ;'  the  correction  of  an  obvious  error  ;• 
the  insertion  of  a  word  which  was  so  obviously  dropped  out 
in  engrossing  that  the  court  in  construing  the  passage  would 
have  regarded  the  word  as  understood  ;^  and  the  interlining 
innocently  of  explanatory  words,  in  no  wise  affecting  the  sense.* 
The  rule,  it  is  said,  is  applicable  even  to  cases  where  the  altera- 
tion was  made  bona  fide^  but  without  the  consent  of  the  oppo- 
site party ;  and  this  is  rightfully  the  case  when  one  party 
makes  a  material  alteration  in  his  own  favor  in  the  body  of  a 
document  after  it  has  been  duly  executed  and  delivered.*  But 
8Qch  is  not  the  case  with  alterations  which  do  not  go  to  the 
body  of  the  document.    Thus,  where  the  name  of  a  witness 

*  Leake,  2d  ed.  807 ;  PoweU  v,  Divett,  RnsseU,  5  Tannt.  707 ;  Aldous  v,  Corn- 
15  East,  29 ;  HoUatt  v,  Wackerboth,  5  well,  L.  R.  3  Q.  B.  573 ;  Major  v.  Han- 
C.  B.  181.  sen,  2  Biss.  195  ;  Littlefleld  v.  Coombs, 

«  Trew  V.  Barton,  1  C.  &  M.  533.  71    Me.    110 ;    Pequawket    Bridge   v. 

"  FliDt  V.  Craig,  59  Barb.  319 ;  and  Mathes,  8  N.  H.  139  ;  Smith  v.  Crooker, 

other  cases  tii/ra,  §  699.  5  Mass.  538 ;   Brown  v.  Pinkham,  18 

«  Aldoos  r.  CornweU,  L.  R.  3  Q.  B.  Pick.    172 ;    Kountz    v.   Kennedy,   63 

573.  Penn.    St.    187;    Kimmel's  App.,   91 

*  PigoVs  case,  11  Co.  26  6.  Penn.  St.  471 ;  Robertson  v.  Hay,  91 

*  Hntchins  v.  Scott,  2  M.  &  W.  809.     Penn.  St.  242 ;  Herrick  v.  Baldwin,  17 
'  Wangh  V.  RasseU,  5  Tannt.  707 ;    Minn.  209  ;  Allen  v.  Sales,  56  Mo.  28  ; 

Hale  V.  Rnss,  1  Greenl.  334 ;  Knapp  v.  and  so  when   the  alteration,  though 

Maltby,  13  Wend.  587.  material,  does  not  affect  the  liability  of 

*  Aldous  V.  Comwell,  L.  R.  3  Q.  B.  the  party  sued  to  the  -party  suing. 
573;  Falmouth  v.  Roberts,  9  M.  &  W.  Hntchins  v.  Scott,  2  M.  &  W.  809 ; 
469;  Hutchins  v.  Soott,  2  M.  &  W.  Falmouth  v.  Roberts,  9  M.  k  W.'471 ; 
809 ;  Hunt  r.  Adams,  6  Mass.  519 ;  Davidson  v.  Cooper,  13  M.  &  W.  343 ; 
Brown  v,  Pinkham,  18  Pick.  172.  Ward  v.  Lumley,  5  H.  &  N.  87 ;  U.  S. 
That  when  the  alterations  are  imma-  v.  Spalding,  2  Madon,  478. 

terial  they  do  not  avoid,  see  Bluok  v,        >  See  Bank  of  Hindustan  v.  Smith, 
Oorapertz,  7  Ezch.  R.  862;   Keane  v.    36  L.  J.  C.  P.  241. 
Smallbone,  17  C.  B.  179 ;  Waugh  v. 
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was  added  to  a  bond,  Dewey,  J.,  while  saying  that  the  altera- 
tion was  undoubtedly  material,  on  the  ground  that  ^'by  add- 
ing to  the  bond  the  name  of  an  attesting  witness,  the  obligee 
became  entitled  to  show  the  due  execution  of  the  same  by 
proving  the  handwriting  of  the  supposed  attesting  witness,  if 
the  witness  was  out  of  the  jurisdiction  of  the  court;"  added  : 
"  But  we  think  that  it  would  be  too  severe  a  rule,  and  one 
which  might  operate  with  great  hardship  upon  an  innocent 
party,  to  hold  inflexibly  that  such  alteration  would  in  all  cases 
discharge  the  obligor  from  the  performance  of  his  contract  or 
obligation.  If  an  alteration  like  that  which  was  made  in  the 
present  case  can  be  shown  to  have  been  made  honestly,  if  it 
can  be  reasonably  accounted  for  as  done  under  some  misappre- 
hension or  mistake,  or  with  the  supposed  assent  of  the  obli- 
gor, it  should  not  operate  to  avoid  the  obligation.  But,  on  the 
other  hand,  if  fraudulently  done,  and  with  a  view  to  gain  any 
improper  advantage,  it  is  right  and  proper  that  the  fraudulent 
party  should  lose  wholly  the  right  to  enforce  his  original  con- 
tract in  a  court  of  law."^  The  test  is,  intent  to  defraud ;  and 
of  this,  materiality  is  an  important  factor.  If  immaterial,  an 
intent  to  defraud  will  not  be  inferred.  And  even  if  material, 
the  document  will  not  be  necessarily  vitiated  where  there  was 
no  fraudulent  intent.' — An  alteration  in  the  number  of  a  note 
issued  by  the  bank  of  England,  it  has  been  held,  does  not  avoid 
the  note  so  as  to  enable  the  bank  to  refuse  payment  to  a  bona 
fide  purchaser  without  notice.* 

1  Adams  v.  Frje,  3  Met.  103.  the  original  contract,  being  capable  of 

>  Ibid. ;  Thornton  v.  Appleton,  29  proof,  made  no  difference  in  the  opinion 

Me.  298 ;  Willard  r.  Qark,  7  Met.  435 ;  of  the  judges.    BuUer,  J.,  dissented, 

Marshall  t;.  Oongler,  10  S.  &  R.  164.  and  I  think  was  overruled  rather  than 

s  Suffell  V.  Bank,  L.  R.  7  Q.  B.  D.  270.  answered  bj  the  majoritj  who  decided 

'*  The  leading  authority,"  said  Lord  the  case,  but  so  is  the  law ;  and  there 

Coleridge,  C.  J.,  ''on  the  subject  is  is  no  doubt  that  the  breadth  of  the 

the  well-known  case  of  Master  V.Miller,  language  both  of  Lord  Kenjon  and 

4T.Rep.  320;  inerror,2Hen.Bl.Ul.  Eyre,  C.   J.,   taken    literally,  would 

There  an  unauthorized  alteration  in  a  cover  this  case.    But  it  has  always 

bill  of  exchange,  whereby  the  day  of  been  held  that  the  alteration  which 

payment  was  accelerated,  was  held  to  vitiates    the    instrument   must   be  a 

avoid  the  instrument,  even  as  against  material  alteration,  t.  e.,  must  be  one 

the  innocent  holder  for  value.     The  which  alters  or  attempts  to  alter  the 

nature  of  the  alteration,  and  therefore  chai  acter  of  the  instrument  itself,  and 
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§  697.  When  there  are  several  parties  to  a  contract,  by  some 
of  whom  it  has  been  already  signed,  alteratioos  as 
to  the  ohligations  of  parties  who  have  not  yet  Bigned    ^dr'dur* 
may  be  made  prior  to  their  signatures  without  aflFect-  ing  nego- 
ing  the  liabilities  of  the  parties  who  have  already   notin^aii. 
signed.    Whenever  the  document  i^  divisible  as  to 
the  parties  signing,  the  part  relating  to  each  party  may  for 
this  purpose  be  considered  an  independent  obligation.^     A 
document  delivered  as  an  escrow,  also,  may  be  altered  so  that 
the  rights  of  prior  non-consenting  parties  are  not  thereby 
affected;*  and  a  grantor  who  retains  control  of  a  deed,  either 
actually  or  constructively,  may  be  understood  to  reserve  the 

which  affects,  or  may  affect,  the  con-  23  L.  J.  143 ;  3  E.  &  B.  683,  and  Oard- 
tract  which  the  inBimment  contains,  ner  v.  Walsh,  ubi  mipra,  are  only  ez- 
or  is  evidence  of.  Sanderson  v,  Sy-  amples,  the  alteration  has  been  held 
monds,  1  B.  &  B.  426,  and  Aldons  v.  material  because  it  varied,  or  attempted 
CofDweU,  L.  Rep.  3  Q.  B.'573  ;  37  L.  to  vary,  the  contract.  Here  the  altera- 
J.  201,  Q.  B.,  are  clear  authorities  to  tion  is  nothing  of  the  sort.  It  is  mate- 
show  that  an  immaterial  alteration  rial  in  the  popular  sense,  because  it 
will  not  do.  My  brother  Lush,  in  his  interposes  some  difficulty  in  the  way 
excellent  judgment  in  Aldous  v.  Corn-  of  the  Bank  of  England  detecting,  or 
weU,  ubi  supra,  says  that  the  decision  helping  to  detect,  the  original  fraud, 
in  Sanderson  v.  Symonds,  ubi  supra,  by  making  it  harder  to  trace  the  notes 
was  confined  by  the  judges  to  policieis  or  stop  them  at  the  bank.  But  this  is 
of  insurance.  There  are  expressions  wholly  a  collateral  matter.  An  altera- 
in  the  judgments  of  the  lord  chief  tion  in  this  popular  and  collateral 
justice  and  Park,  J.,  which  support  sense  has  never  yet  been  held  to  vitiate 
his  view — and  the  instrument  in  ques-  an  instrument  in  the  hands  of  an  in- 
tion  was  a  policy.  But  the  language  nocent  holder ;  Sir  John  Holker  ad- 
of  the  judges,  I  think,  goes  beyond  mitted  this  in  fact,  but  urged  that  the 
this ;  and  Richardson,  J.,  a  yery  great  generality  of  the  words  in  Master  v. 
and  most  accurate  lawyer,  does  not  in  Miller,  ubi  supra,  was  wide  enough  to 
any  way  qualify  the  generality  of  his  take  in  this  case,  and  that  it  was  wise 
language.  Catton  t;.  Simpson,  8  A.  &  so  to  extend  them.  I  do  not  think  so, 
E.  136,  is  to  the  same  effect ;  and  and  I  must  decline  the!  invitation.*' 
though  that  case  was  expressly  over-  ^  Lewis  t;.  Bingham,  4  B.  &  Aid.  672 ; 
ruled  in  Gardner  v.  Walsh,  25  L.  T.  Hall  v.  Chandless,  4  Bing.  123 ;  David- 
168 ;  5  E.  &  B.  83,  it  was  so,  not  on  son  v.  Cooper,  11  M.  &  W.  802 ;  West 
the  ground  that  an  immaterial  altera-  v.  Steward,  14  M.  &  W.  47 ;  Little  v. 
tion  avoided  the  instrument,  but  that'  Herndon,  10  Wall.  26 ;  Bernstlen  t;. 
the  alteration  in  Catton  v.  Simpson,  Ricks,  20  La.  An.  409 ;  Blake  v.  Cole- 
ubi  supra,  was  material.  In  the  sense  man,  22  Wis.  415. 
in  which  the  word  *  material'  has  >  West  v.  Steward,  14  M.  &  W.  49  ; 
been  used  in  all  the  cases  I  have  been  Oudgen  v.  Bassett,  6  E.  &  B.  986.  As 
able  to  refer  to,  of  which  Master  r.  to  escrow,  see  supra,  §  679. 
Miller,  ubi  supra,  Burohfield  v,  Moore, 
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right  to  alter,  with  notice  to  the  other  parties,  the  document, 
even  though  already  signed  by  himself,  at  any  time  before  it 
passes  from  him  by  delivery.^ 

§  698.  When  a  document  contains  interlineations  and  alter- 
ations, on  their  face  trivial  or  tending  merely  to 
par^^pr^    clear  an  obvious  obscurity,  the  burden  of  proving 
te^^d^rit.    ^^^  f^^th  is  on  the  party  setting  up  bad  faith.     On 
ing.  the  other  hand,  the  burden  of  explaining  a  suspi- 

cious alteration  is  on  the  party  relying  on  the  docu- 
ment as  altered.'  In  negotiable  paper  this  is  eminently  the 
case;  the  burden  being  on  the  party  producing  such  paper  oq 
its  face  altered,,to  explain  the  alteration.*    When  the  execu- 

'  Wh.  on  Ev.  §  625 ;  Jones  r.  Jones,  It^y  v.   Frost,  1  N.  H.  145  ;  Daria  r. 

1  C.  &  M.  721 ;  Garnons  v.  Knight,  5  Jennej,   1   Met.   Mass.   221 ;    Voae   v. 

B.  &  C.  671 ;  XenoB  v.  Wiokham,  L.  R.  Dolan,  108  Mass.  155 ;  Bailej  v.  Taj- 

2H.  L.  296 ;  Richards  v,  Lewis,  11  C.  B.  lor,  11  Conn.  531 ;  Jackson  v.  Jacoby, 

1046  ;  Little  r.-Herndon,  10  Wall.  26.  9  Cow.  125  r  Herriok  v,  Malin,  22  Wend. 

In  Keen  i\  Monroe,  75  Va.  424,  we  have  388 ;   Simpson  v.  Stackhoose,  9  Barr, 

the  following  in  the  opinion  of  Ander-  186;   Farmers*   Ins.  Co.   v.   Blair,    82 

son,  J. :    "  Whether  alterations  were  Penn.  St.  33 ;   Ramsej  r.  MeCae,  21 

made  or  not  after  the  signing,  sealing,  Qrat.  349  ;  Johnson  v,  McGahee,  1  Ala. 

and  delivery  of  the  instrument,  with-  186 ;  McCormiok  r.  Fitzmorris,  39  Mo. 

out  the  knowledge  or  consent  of  the  24 ;  Manroe  v.  Eastman,  31  Mioh.  283 ; 

obligor,  is  a  qaestion  of  fact,  which  Page  v.  Danaher,  43  Wis.  221 ;  North 

may  properly  be  submitted  to  the  jury  ;  i^.  Henneberry,  44  Wis.  306;  Muckle- 

but  whether  such  alterations  were  ma-  roy  v.  Bethany,  27  Tex.  551 ;  as  to 

terial  or  not,  is  a  question  of  law  to  be  presumptions  in  suoh  cases,  see  Wh.  on 

decided  by  the  court.     Steele's  Lessee  £v.  §§  621-9,  1313. 

V.  Spenoer,  1  Peters  R.  552 ;  Stephens  *  Infra^  §  700  ;   Knight  v.  Clements, 

V,  Qraham,  7  Serg.  &  R.  505 ;  Bowers  8  Ad.  &  El.  215  ;  Hills  v.  Barnes,  11 

V.  JeweU,  2  N.  Hamp.  R.  543."     "If  N.  H.  395;  Humphreys  v.  Guillow,  13 

the  deed  can  be  enforced  without  fill-  N.  H.  385 ;  Simpson  v.  Staokhouse,  9 

ing  the  blank,  filling  it  is  immaterial.  Barr,  186 ;  Davis  v.  Carlisle,  6  Ala.  707 ; 

Eagleton    v.  Gutteridge,   11   Mees.  k  Commer.  Bk.  v.  Lum,  7  How.  (Miss.) 

Welsh.  465  ;  Smith  v.  Crooker,  5  Mass.  414 ;  see  Clifford  v,  Parker,  2  M.  &  G. 

R.538;2Rob.Prac.  (new),15.  See  also  909;   Cariss  v.  TattersaU,  2  M.  &  G. 

Ross  V.  Overton,  3  Call,  309,  and  Whit-  890  ;  Taylor  ».  Moseley,  6  C.  &  P.  273  ; 

ing  V.  Daniel,  1  Hen.  k  Mumf.  391.*'  Gardner  v.  Walsh,  5  E.  &  B.  83.    The 

>  Wh.  on  £v.  §§  621,  629 ;  Leake,  Roman    law,  assuming  that  a   party 

2d  ed.  813 ;  Clifford  v,  Parker,  2  M.  &  '  would  not  be  likely  to  sign  a  disposi- 

G.  909  ;  Simmons  v,  Rudall,  1  Sim.  N.  tive  document  containing  important  in- 

S.   136;  Sibley  v.  Fisher,  7  A.  &  E.  terlineations  and  corrections  without  an 

444 ;  Miller  v,  Stewart,  4  Wash.  C.  C.  explanatory  memorandum,  before  sig- 

26.;     Wood    v.    Steele,    6    Wall.    80 ;  nature,  throws  on  the  party  producing 

Boothly  V.  Stanley,  34  Me.  515  ;  Ches  suoh  a  document  the  burden  of  proving 
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tion  of  altered  negotiable  paper  is  denied,  and  the  alteration 
on  its  face  is  suspicious,  the  burden  is  on  the  plaintiff  to  prove 
the  paper  was  executed  after  the  alteration,  or  that  the  altera- 
tion was  agreed  to  by  the  defendant*  Whether  the  proof 
shows  that  the  alteration  was  made  before  execution  of  the 
document,  or  whether,  if  made  afterwards,  it  was  made  with 
the  consent  of  the  other  party,  is  a  question  of  fact,  to  be  de- 
termined by  all  the  circumstances  of  the  case,  unfettered  by 
any  presumption  of  law.  The  burden  of  proof  of  explaining 
the  alteration,  if  material,  is,  as  has  been  seen,  on  the  party 
producing  the  document;, but  this  is  because  he  is  the  actor 
in  the  matter,  and  not  because  there  is  any  presumption  of 
law  against  him.  The  question  is  one  purely  of  fact,  to  be 
determined  by  preponderance  of  proof.^    The  question  is,  what 

that  Bach  interlineations  or  corrections  11  Conn.  531 ;  Penny  v,  Corwithe,  18 
were  made  before  signature.  If,  how-  John.  499  ;  Nazro  v,  FnUer,  24  Wend, 
e^er,  a  right  is  rested  on  a  supposed  374 ;  Cumberland  Bk.  v.  Hall,  1  Halslt. 
nullity,  and  the  plaintiff  claims  npon  215 ;  Heffelfinger  v,  Shutz,  16  S.  &  R. 
the  document  as  it  stands,  without  such  41;  Hudson  v.  Reel,  5  Barr,  279;  Hill 
corrections,  and  the  defendant  pleads  v.  Cooley,  46  Penn.  St.  178 ;  Wickes  v, 
that  such  corrections  are  genuine  and  Caulk,  5  Har.  &  J.  36  ;  Wilson  v.  Hen- 
valid,  the  prevailing  opinion  is  that  if  derson,  9  Sm.  &  M.  375  ;  though  see 
the  corrections  impart  a  new  sense  to  Cheslej  v.  Frost,  1  N.  H.  145. 
the  document,  and  are  not  on  their  face  In  a  learned  opinion  by  the  supreme 
the  introduction  of  casually  omitted  court  of  Kansas  in  1880,  it  is  said  that 
words,  they  may,  prima  facia,  be  disre-  on  the  question  of  the  burden  of  proof 
garded.  In  such  case  the  burden  is  on  in  such  cases  there  are  the  four  follow- 
the  party  relying  on  them  to  prove  their  ing  distinct  theories:  *' First,  that  an 
validity.^  alteration  apparent  on  the  face  of  the 

>  fn/ra^  §  700;  Wilde  t;.  Armsby,  6  writing  raises  no  presumption  either 

Cosh.    314 ;    Morris    v.    Bowman,   12  way,  but  the  question  is  for  the  jury ; 

Gray,    467;    Simpson   v.  Davis,    119  second,  that  it  raises  a  presumption 

Mass.  270 ;  see  Bishdp  v,  Chambre,  M.  against  the  writing,  and  requires  there- 

&  M.  116 ;  Knight  v,  Clements,  8  A.  &  fore  some  explanation  to  render  it  ad- 

E.  215;  Hill  v.  Cooley,  46  Penn.  St.  missible;  third,  that  it  raises  such  a 

178,  and  oases  cited  in  Wh.  on  Ev.  §  presumption   when  it    is    suspicious, 

62^.  otherwise  not ;  fourth,  that  it  is  pre- 

*  Bishop  V.  Chambre,  M.  k  M.  116 ;  sumed,  in  the  absence  of  explanation, 

Knight  V.  Clements,  8  A.  &  E.  215  ;  to  have  been  made  before  delivery,  and 

Gooch  9.  Bryant,  13  Me.  386 ;  Beaman  therefore  requires  no  explanation  in 

V.  Russell,   20  Vt.   205;    Simpson  v.  the  first  instance.     It  is  impossible,'*  it 

Davis,  119  Mass.  270;  Bailey  v.  Taylor,  is  further  said,  *'  to  fix  a  oast-iron  rule 

1  Wh.  on  Ev.  §  621. 
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does  the  docnment  itself  show?  If,  oti  the  one  hand,  the 
alteration  is  on  it«  face  trivial,  it  cannot  of  itself  exclude  the 
docnment  from  being  admitted  in  evidence.  If,  on  the  other 
hand,  the  alteration  is  material,  and  of  a  suspicious  character, 
it  should  be  explained  before  the  document  is  admitted  in 
evidence.^ — Whether  an  erasure  throws  the  burden  of  explana- 
tion on  the  party  producing  a  document  depends  upon  the 
character  of  the  document.  It  would  be  very  strange  if  a 
deed,  engrossed  and  executed  with  great  apparent  precision, 
should  contain  erasures  unnoticed  in  the  attestation ;  and 
erasures  thus  unnoticed  ought  to  be  explained.  It  is  other- 
wise with  fragmentary  memoranda  and  with  papers  not,  from 
the  nature  of  the  case,  carefully  prepared.* 

§  699.  The  party  to  whose  disparagement  the  alteration  is 
made  may  sue  on  the  contract,  supposing  its  mean- 
parties  not    ing  can  be  ascertained  and  proved,  to  the  same  effect 
udiced  by     ^8  if  it  had  been  lost  or  destroyed.*    He  is  entitled 
alteration.    ^^  prove  what  the  document  was  before  it  was  tam- 

to  control  in  all  cases  ;  bat  certainly  stances  of  suspicion  that  the  court 
the  second  rule,  and  the  one  contended  might  refuse  to  allow  the  instrument 
for  by  plaintiff  in  error,  is  not  the  true  to  go  before  the  jury  until  some  ex- 
one.  Clearly,  in  ordinary  oases  the  planation ;  but  this  case  is  not  of  that 
alteration  ought  not  to  raise  a  presump-  character."  Neil  v.  Case,  25  Kan.  510 ; 
tion  against  the  instrument,  because  to  this  are  cited  Davis  v.  Jenney,  1  Mete, 
the  law  never  presumes  wrong.  The  221 ;  Hay  den  v.  Goodnow,  39  Conn, 
question  as  to  time  of  the  alteration  is,  164 ;  Hunt  v.  Gray,  35  N.  J.  227 ;  White 
in  the  last  instance,  one  for  the  jury.  v.  Hass,  32  Ala.  431 ;  Paramore  v.  Lin- 
It  is,  like  any  other  fact  in  the  case,  say,  63  Mo.  63 ;  First  Nat.  Bank  v. 
to  be  settled  by  the  trier  or  triers  of  Franklin,  20  Kan.  264. 
the  facts.  Generally,  the  instrument  ^  In  Whittlesey  r.  Frantz,  74  N.  Y. 
should  be  given  in  evidence,  and  in  a  456,  the  plaintiff  relied  on  a  stock  sub- 
jury  case  should  go  to  the  jury,  upon  scription ;  and  the  paper  put  in  evi- 
ordinary  proof  of  its  execution,  leav-  dence  showed  the  name  of  a  prior  sub- 
ing  the  parties  to  such  explanatory  scriber  cancelled  by  lines  drawn 
evidence  of  the  alteration  as  they  may  through  it,  and  opposite  to  the  name 
choose  to  offer.  If  there  is  neither  in-  was  written  "  fiy  agree't,  Mar.  5,  '73," 
trinsio  nor  extrinsic  evidence  as  to  this  date  being  subsequent  to  the  de- 
when  the  alteration  was  made,  it  is  to  fendant's  subscription.  It  was  held 
be  presumed,  if  any  presumption  is  said  that  though  this  alteration  was  unex- 
to  exist,  that  the  alteration  was  made  plained  at  the  trial,  it  did  not  by  it- 
before  or  at  the  time  of  the  execution  self  discharge  the  defendant, 
of  the  instrument.  Perhaps  there  ■  Tyree  v.  Rives,  57  Ala.  173. 
might  be  cases  where  the  alteration  is  *  Wh.  on  Ev.  §§  625  et  seq. ;  Leake, 
attended  with  such  manifest  circum-  2d  ed.  810. 
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pered  with,  since  the  failure  to  produce  the  original  is  imput- 
'able  to  the  misconduct,  not  of  himself,  hut  of  the  opposing 
party .^  If  there  is  doubt  as  to  the  meaning,  the  sense  less 
favorable  to  the  spoliator  is  to  be  taken.'  On  the  same  reason- 
ing, a  party  is  not  affected  by  alterations  made  without  his 
conniyance  by  a  stranger,'  though  against  such  stranger  the 
presumption  against  spoliation '  does  not  work  if  it  appear 
that  the  alteration  was  made  inadvertently. 

§  700.  As  against  a  non-agreeing  party,  negotiable  paper  is 
avoided  by  any  alterations  tending  to  vary  its  effect, 
and  this  though  the  alteration  was  made  before  the  negotiable 
paper  came  into  the  holder's  hands.^    As  having  ^^^' 
this  effect,  and  thus  avoiding  the  paper,  is  the  alteration*  of 
the  date;*  changing  time  of  payment;*  changing  the  place  of 
payment  f  inserting  a  place  of  payment  in  a  blank  f  adding 
or  varying  terms  as  to  interest  f  altering  the  medium  of  pay- 
ment ;^®  adding  a  seal ;"  inserting  a  fixed  rate  of  exchange  ;^' 

1  Pattinson  v,  Lncklej,  L.  R.  10  Ex.        *  Bowman  v.  Nlchol,  5  T.  R.  537 ; 
330.  Bathe  v.  Taylor,  15  East,  412 ;  MiUer 

2  Wh.  on  Ev.  §§  1265  et  seq.  v.  Gilleland,  19  Penn.  St.  119  ;  Lewis 
»  Infra,  §  702.  v.  Kramer,  3  Md.  265. 

*  Outhwaite   p.   Luntlej,  4    Camp.  '  Tidmarsh  v,  Grover,  1  M.  &  S.  735  ; 

179;    Wood    v.   Steele,    6  Wall.   80;'  SouthwarkBk.r.Gross,  35Penn.  St.  80. 

Martendale  v.  Follett,  1  N.  H.  95.     It  &  Burchfield  v.  Moore,  3  £.  &  B.  683  ; 

shoald  be  remembered  that  the  Eng-  Calvert  v.  Baker,  4  M.  &  W.  417 ; 

lish  cassis  to  this  effect  are  under  the  Crotty   v.   Hodges,  4  M.  &    G.   561 ; 

stamp  act,  and  that  alterations  of  a  Toomer  v.  Rutland^  57  Ala.  379. 

note  after  stamping  may  be  regarded  >  Warrington  v,  Early^  2  E.  &  B. 

as  conflicting  with  the  act.     But,  aside  763 ;  Waterman  v,  Vose,  43  Me.  504  ; 

from  the  stamp  act,  the  principle  in  Lee  v.  Star  bird,  55  Me.  491 ;   Fay  v, 

the  text  is  good.  Smith,  1  Allen,  477 ;  McGrath  v.  Clark, 

»  Master    v.   Miller,  4    T.   R.   320  ;  56  N.  Y.  34  ;  Neff  r.  Horner,  63  Penn. 

Hirschman  r.  Budd,  L.  R.  8  Ex.  171,  St.  327 ;  Fulmer  v.  Seitz,  68  Penn.  St. 

qualifying  Parry  v.  Nicholson,  13  M.  237 ;  Patterson  v,  McNeely,  16  Oh.  St. 

k  W.   778  ;    Walton    v.   Hastings,    4  348 ;  Locknane  v.  Emmerson,  11  Bnsh, 

Camp.    223 ;    CardweU    v.   Martin,    9  69 ;  Darwin  v,  Rippey,  63  N.  C.  318 ; 

East,   190 ;  Wood  v.  Steele,  6  WaU.  Glover  r.  Robbins,  49  Ala.  219  ;  Lamar 

80 ;   Stephens  v.  Graham,  7  S.  &  R.  v.  Brown,  56  Ala.  157. 

505 ;   Britton  v.  Dierker,  46  Mo.  591.  1°  Dan.  on  Neg.  Inst.  §  1349  ;   Mar- 

In  Vance  v,  Lowther,  L.  R.  1  Ex.  D.  tendale  v,  Follett,  1  N.  H.  95 ;  Steph- 

176,  a  cheque  payable  to  bearer  on  ens  v.  Graham,  7  S.  &  R.  505  ;  Darwin 

demand  was  held  avoided  by  a  change  v,  Rippey,  63  N.  C.  318. 

of  date  made  by  an  agent  of  the  payee.  ^^  Eddy  v.  Bond,  19  Me.  461. 

See  Leake,  2d  ed  809.  m  Hirschfield v.  Smith,  L.R.  1 C.  P.  340. 
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changing  "order**  to  "bearer;***  interlining  "jointly  and 
severally"  before  the  names  of  the  makers  of  a  joint  note  ;•  • 
adding  an  additional  maker's  name  to  a  joint  and  several 
note  ;'  materially  changing  the  relations  of  the  parties  ;^  and 
cutting  off  or  erasing  a  signature  of  a  party  to  a  joint  and 
several  note.*  It  is  otherwise,  however,  with  entries  which 
it  was  understood  by  the  parties  that  the  holder  was  at  liberty 
to  make,  or  which  are  only  cumulative,  as  adding  the  words 
"  on  demand"  when  the  note  fixed  no  time  for  payment.* — An 
indorsee  taking  from  an  indorser  whose  title  is  vitiated  by 
tampering  with  the  paper  is  in  no  better  position  than  the 
party  from  whom  he  takes.  Uis  only  remedy  is  against  the 
party  from  whom  he  took  the  pa|.>er,  from  whom  he  may 
recover  the  consideration  paid.^  The  party  making  the  alteiu- 
tion,  however,  cannot  recover  even  the  consideration  from  his 
immediate  indorser,  because  he  has  destroyed  the  remedies  of 
the  latter  against  prior  parties;  "by  altering  the  bill  in  a 
material  part  he  makes  it  his  own  as  against  the  prior  par- 
ties, and  causes  it  to  operate  as  a  satisfaction  of  the  debt  for 
which  it  was  originally  given."* — An  unindorsed  bill  for 
value,  it  should  be  remembered,  is  not  complete  until  it  is 
accepted  and  returned  to  the  payee  ;*  and  an  accommodation 
bill  is  not  in  this  sense  complete,  and,  so  far  as  concerns  con- 

1  Union  Nat.  Bk.  v.  Roberts,  45  Wis.  Granite  R.  R.  i;.  Bacon,  15  Pick.  239  . 

373.  Glower  r.  Wynn,  59  Ga.  246.    As  to 

'  Perring  v.  Hone,  4  Bing.  28 ;   12  filling  blanks,  see  supra^  §  204.     As  to 

Moore,  135  ;  2  G.  &  P.  401.  alterations  bjr  consent,  see  Myers  v. 

>  Gardner  v.  Walsh,  5  E.  &  B.  83 ;  Nell,  84  Penn.  St.  369. 
Wallace  v.  JeweU,  21  Oh.  St.  163 ;  i  Leake,  2d  ed.  811 ;  Barohfield  v. 
Lunt  t;.  Silver,  5  Mo.  Ap.  186.  Bat  Moore,  3  E.  &  B.  683 ;  Vance  t;.  Low- 
see,  contra f  MoVean  v.  Scott,  46  Barb,  ther,  L.  R.  1  Ex.  D.  176. 
379 ;  McGaughej  v.  Smith,  27  N.  Y.  *  Leake,  2d  ed.  811,  citing  Alderson 
39  ;  Miller  u.  :^inle7,  26  Mich.  249  ;  v.  Langdale,  3  B.  &  Ad.  663.  A  mem- 
see  2  Dan.  on  Neg.  Int.  §  1388.  orandam  on  the  back  of  a  promissory 

<  Knill  17.  Williams,  10  East,  431 ;  note,  noting  that,  after  a  specific  date, 

see  Miller  v.  Reed,  27  Penn.  St.  244.  the  interest  on  the  note  will  be  re- 

*  Masqn  V.  Bradley,  11  M.  &  W.  593 ;  duced,  is  not  an  alteration  of  the  note, 

see    Mahaime   Bank    r.   Doaglass,   31  and  does  not  discharge  a  surety  of  the 

Gonn.  170 ;  Davis  v,  Goleman,  7  Ired.  maker.     Gambridge  Savings  Bank  v. 

424.  Hyde,  131  Mass.  77. 

8  Aldous  V.  Gornwell,  L.  R.  3  Q.  B.  •  Wh.  on  Ev.  §  626 ;  Sherrington  v. 

573 ;  see  Langdon  v.  Paul,  20  Vt.  217  ;  Jermvn.  3  G.  &  P.  374. 
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senting  parties,  may  be  altered,  even  under  the  English  stamp 
act,  until  it  is  in  the  hands  of  some  person  entitled  to  recover 
on  it.^ — It  should  also  be  kept  in  mind  that  a  party  who  draws 
a  note  or  check  so  carelessly  that  blanks  in  it  can  be  filled  up, 
or  other  alterations  made  in  it  without  erasure,  may  make 
himself  liable  to  bona  fide  holders  for  value.* 

§  701.  Policies  of  insurance  have  been  held  to  be  avoided 
by  alterations,  in  the  hands  of  the  insured,  chang-   ^^^ 
iug  the  port  of  dcRtination,'  or  the  time  of  sail-  policies  of 
ing,*  or  the  description  of  the  thing  insured,  so  as 
to  enlarge  the  insurer's  liabilities.*    But  the  introduction  of 
a  harmless  piece  of  surplusage,  inserted  by  the  insured  from 
ignorance  merely  as  indicating  his  sense  of  the  instrument, 
has  been  held  not  to  avoid.* 

§  702.  Even  though  the  alteration  be  made  by  a  stranger, 
it  precludes  the  custodian  from  benefiting  by  the  Alteration 
contract  if  the  alteration  were  in  his  favor.^  "A  doeVnot^*'^ 
party  who  has  the  custody  of  an  instrument  made  vitiate. 
for  his  benefit  is  bound  to  preserve  it  in  its  original  state/'* 
The  possession  of  an  agent  is  in  this  respect  to  be  regarded  as 
the  possession  of  the  principal.'  But  it  is  otherwise  when  the 
alteration  was  made  without  any  connivance  or  inculpatory 
negligence  on  the  part  of  the  custodian,  and  where  the  true 
meaning  can  be  shown  by  extrinsic  proof.**  For  the  old  rule, 
that  an  alteration  by  a  stranger  invalidates  a  document,"  no 

I  Tarleton  v.  Shingler,  7  C.  B.  812.  &  W.  352 ;  Burohfleld  v.  Moore»  3  E.  & 

s  Garrard  v.  Haddan,  67  Penn.  St.  B.  687,  adopted  in  Leake,  2d  ed.  806. 

82;  Zimmermann  r.  Rote,  75  Penn.  St.  >  Patterson  v,  Lnckley,  L.  R.  10  Ex. 

191 ;  Brown  v.  Ret^d,  79  Penn.  St.  370 ;  330 ;  Bank  of  Hindustan  v.  Smith,  36 

see  Bigelow  on  Estoppel,  3d  ed.  530,  L.  J.  C.  P.  241. 

543-4.    As  to  filling  blanks,  see  supra ,  ^  Henfree  o.  Bromlej,  6  East,  309  ; 

§§  185,  204.  Boston  v.  Benson,  12  Cush.  61 ;  Nichols 

*  Campbell  o.  Christie,  2  Stark.  64.  v.  Johnson,  10  Conn.  192 ;  Lewis  v. 
«  Pairlie  v.  Christie,  7  Taunt.  416.  Payn,  8  Cow.  71 ;  Jackson  v.  Malin,  15 
■  Langhorn    v.    Cologan,  4    Taunt.  Johns.  293 ;  Rees  v.  Overbaugh,  6  Cow. 

330.  746  ;  Lee  v,  Alexander,  9  B.  Mon.  25  ; 

*  Sanderson  v.  S^monds,  1  B.  &  B.    Davis  v.  Carlisle,  6  Ala.  707 ;  Union 
426.  Nat.  Bk.  v.  Roberts,  45  Wis.  373. 

»  Pigot's  case,  11  Co.  276 ;  Davidson        "  Pigot's  case,  11  Co.  276.     See  Da- 
V.  Cooper,  13  M.  &  W.  343.  vidson  v.  Cooper,  11  M.  &  W.  778. 

*  Per  our.  Davidson  v.  Cooper,  13  M. 
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longer  obtains  in  caBes  in  which  altered  or  defaced  passages 
can  be  restored  by  extrinsic  proof.* 

§  703.  What  has  been  said  applies  to  intentional  alterations, 
fl      .         An  accidental  alteration  does  not  invalidate,  for  if 

oo  as  to 

accidental  it  did,  few  old  dccds  would  be  valid,  since  there  are 
few  old  deeds  which  are  not  affected  by  the  lapse  of 
time.  Hence,  that  a  seal  has  been  accidentally  torn  off,  or  has 
lost  its  impress,  does  not  invalidate  ;*  nor  does  the  cancelling 
of  an  acceptance  by  mistake  f  nor  the  striking  oft*  an  endorse- 
ment by  mistake.^ 

§  704.  An  alteration  of  a  deed,  however  disadvantageoosly 
Vested  ^^  ^^^  aftect  the  party  making  or  permitting  it  in 
ripfhts  not  respect  to  his  right  to  use  it  as  an  executory  contract, 
does  not  divest  any  title  already  vested  in  conformity 
with  its  provisions.*  Rights  which  the  deed  established  can- 
not be  divested  by  its  subsequent  alteration';  and  property 
vested  under  an  executed  contract  of  sale  cannot  be  recovered 
back  because  the  contract  has  been  subsequently  tampered 
with.  The  contract,  after  alteration,  cannot  be  enforced  in 
favor  of  the  party  responsible  for  the  alteration ;  but  the  mere 
fact  of  the  alteration  does  not  operate  so  as  to  impair  his  title 
to  property  passing  to  him  by  it  before  the  alteration.* 

§  705.  Whether  an  alteration  by  consent  is  simply  a  cor- 
recting of  the  ori&^inal  contract,  beine  absorbed  in  it. 

Alterations  "  =*  ,  .  /. 

by  consent,  Or  Starts  a  new  contract,  may  be  a  question  of  some 
pressing  moment,  not  merely  in  reference  to  the  English 
?nten??on^^  Stamp  acts,  but  in  reference  to  the  statute  of  limita- 
start  a  new  tions,  to  the  applicatory  local  law,  and  to  the  statute 
of  frauds.^  The  distinction  that  underlies  the  cases 
is  this:  When  the  object  of  the  alteration  is  simply  to  clear 

1  Hutchins  v.  Soott,  2  M.  &  W.  814  ;  *  Leake,  2d  ed.  812 ;  Bolton  v.  Bp.  of 

U.  S.  V.  Spalding,  2  Mason,  482 ;  Broad-  Carlisle,  2  H.  Bl.  259  ;  West  v.  Steward, 

well  V.  Stiles,  3  Halst.  58 ;  MarshaU  v.  14  M.  &  W.  47 ;  Ward  v.  Lumley,  5  H. 

Gongler,  10  S.  &  R.  164 ;  State  v.  Berg,  &  N.  656. 

50  Ind.  496.  «  Green  v.  Attenborough,  3  H.  &  C. 

>  Sandilands  in  re,  L.  R.  6  C.  P.  411 ;  468 ;  Shaw  ex  parte,  L.  R.  2  Q.  B.  D. 

ArgoU  V.  Cheney,  Palm.  403;  Bolton  463. 

V,  Carlisle,  2  H.  Bl.  263.  7  As  to  novation,  see  infra,  §§  852  et 

•  Novell!  V.  Rossi,  2  B.  &  Ad.  757.  seq.                                                     * 

*  Wilkinson  t;.  Johnson,  3  B.  &  C. 
428. 
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an  obscurity,  to  fill  a  blank,  to  remove  a  blot,  or  to  correct 
a  mistake  of  figures,  the  original  instrument  is  to  be  regarded 
as  continuing  in  form,  and  the  alterations  as  absorbed  in  it.^ 
In  other  words,  when  the  object  of  the  alteration  is  to  bring 
out  the  real  intention  of  the  parties  at  the  time  the  original 
contract  was  executed,  then  the  original  contract  remains.' 
Bat  when  the  object  of  the  alteration^ is  to  give  effect  to  a 
change  of  intention  subsequent  to  the  execution  of  the  original 
contract,  then  a  new  contract  is  started.^ 

2  Jaoobr.Hart,6M.&S.142;  Bjrom        "Bowman  v.  Nichol,  5  T.  R.  537; 

V.  Thompson,  11  A.  &  B.  31 ;  Hamelin  Sutton  v.  Toomer,  7  B.  &  C.  416 ;  Hill 

V.  Brack,  9  Q.  B.  306.  v.  Patten,  8  East,  373 ;  Knill  v.  Wil- 

s  Sutton  V.  Toomer,  7  B.  &  C.  416 ;  liams^  10  East,  431 ;  Carr  t;.  Petroleum 

Jacob  V.  Hart,  6  M.  &  S.  142 ;  Hamelin  Co.,  L.  R.  1  C.  P.  636  ;  Briggs  v.  R.  R., 

V.  Brack,  9  Q.  B.  306 ;  Robinson  v.  31  Vt.  211 ;  Vicary  t;.  Moore,  2  Watts, 

TouTaj,   1  M.  &  S.   217 ;    Bjrom  v.  451.     See  tn/ra,  §§  852  et  seq. 
Thompson,  11  Ad.  it  E.  31 ;  Bluck  v. 
Oompertz,  7  Ex.  862. 

77 


§  707.] 


CONTRACTS. 


[chap.  XXII. 


CHAPTER  XXII. 


IMPLIED  CONTRACTS  FOR  SALE  AND  SERVICE. 


Proposal  and  acceptance  may  be  in- 
ferred from  the  facts  of  the  case,  but 
not  to  contradict  written  contracts,  § 
707. 

From  employment  of  labor,  sale  of 
goods,  and  bailment,  §  708. 

And  from  course  of  business  and  usage, 
§709. 

Proposal  to  guarantee  involves  promise 
to  pay,  §  710. 

Implied  promise  may  be  raised  when 
express  is  bad  under  statute  of 
frauds  or  otherwise  defective,  §  711. 

When,  after  partial  delivery  of  goods, 
final  delivery  is  prevented,  vendor 
may  sue  on  indebitatus  count,  §  712. 

Otherwise  when  there  is  to  be  no  pay- 
ment except  for  aggregate,  §  713. 

When  completion  of  work  is  prevented 


by  accident,  qvantum  meruit  may  lie, 
§714. 

Contracts  of  common  carriage  depend- 
ent on  completion,  §  715. 

When  service  is  broken  into  by  em- 
ployer, back  wages  or  damages  may 
be  recovered,  §  716. 

But  not  when  this  is  act  of  employee, 
§  717. 

Term  of  service  dependent  on  circnm- 
■  stances,  §  718. 

Special  promise  to  pay  not  to  be  im- 
plied in  cases  of  friendly  and  family 
service,  §  719v 

Nor  when  there  Is  a  stated  salary  or 
other  fixed  compensation,  ^  720.    • 

Vender  taking  land  may  agree  to  pay 
burdens,  §  721. 


§  707.  Hbretoforb  we  have  been  mainly  occupied  with  con- 
tracts which  are  either  written  or  spoken  in  words 
on  both  sides  capable  of  being  definitely  reproduced. 
A  hirge  part  of  business,  however,  is  done  much 
more  informally.  The  contract  is  implied  from  con- 
duct; and  this  in  ways  so  multitudinous  that  their 
enumeration  would  be  impracticable.  To  all  of 
them  proposal  and  acceptance  are  requisite,  as  other- 
wise there  would  be  no  contract.*  Sometimes,  how- 
ever, the  proposal  is  implied  from  the  facts  of  the  case;  some- 
times the  acceptance;  sometimes  both.'  And  this  implication 
may  be  from  the  acts  of  the  parties,  from  their  prior  dealing, 
and  from  custom.    When,  however,  there  is  established  an  ex- 


Propoeal 
and  accept- 
ance may 
be  inferred 
from  the 
lacts  of  the 
case,  but 
not  to  con- 
tradict 
written 
contract. 


>  See,  however,  on  this  point,  supra,        '  See  supraf  §  6. 
§8. 
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press  and  formal  contractual  relation,  this  is  to  control,  and  it 
cannot  be  set  aside  and  an  implied  contract  put  in  its  place. 
"There  is  no  room  for  an  implied  contract  where  an  express 
contract  exists."*  "As  the  l^w  will  not  imply  a  promise,  where 
there  is  an  express  promise,  so  the  law  will  not  imply  a  promise 
of  any  person  against  his  express  declaration ;  because  such  de- 
claration is  repugnant  to  any  implication  of  a  promise."'  It  is 
true,  as  we  will  see,'  when  an  express  contract  is  invalid  under 
thestatuteof  frauds, or  for  other  technical  reasons,  the  substance 
of  the  contract  may  form  the  basisof  a  quantum  meruit.  But  this 
is  in  subordination  to  the  express  contract,  not  in  variance  from 
it.  There  can  be  no  implication  in  conflict  with  what  is  ex- 
pressed.^ It  is  otherwise,  however,  as  to  informal  memoranda 
and  ambiguous  terms  whose  meaning  may  be  brought  out  by 
parol.* 

§  708.  "  When  a  defendant  has  actually  received  the  con-  ' 
sideration  of  an  agreement  by  a  voluntary  j>erform- 
ance  of  an  act  by  the  other  party,  upon  his  proposi-   pi^j^ent 
tion  and  suggestion,  such  performance  constitutes  a  ^7e*of'' 
consideration  which  will   uphold   the  defendant's  goods,  and 
promise."*    Among  the  acts  from  which  indebted- 
ness is  to  be  thus  implied,  the  first  to  be  noticed  is  that  of 
employment  of  labor.^    "  If  I  employ  a  person  to  transact  any 
business  for  me  or  perform  any  work,  the  law  implies  that  I 
undertook  or  assumed  to  pay  him  so  much  as  his  labor  de- 
served.    And  if  I  neglect  to  make  him  amends,  he  has  his 
remedy  for  this  injury  by  bringing  his  action  on  the  case  upon 
this  implied  assumpsit.     But  this  valuation  of  his  trouble  is 
submitted  to  the  determination  of  a  jury,  who  will  assess 

1  Met.  on  Con.  6 ;  Wbiting  v.  Sulli-  ford,  95  U.  S.  474 ;  Weston  v,  Dayis, 

van,  7  Mass.  107  ;  Maasaohasetta  Gen-  24  Me.  374 ;   Worthen  v.  Stevens,  4 

eral  Hosp.  v.  Fairbanks,  129  Mass.  78.  Mass.  448. 

s  Lord,    J.,   Earle    v.    Coburn,    130        >  /^yy^^  §  941. 
Mass.  596,  citing  Whiting  v.  SuUivan,        '  Andrews,  J.,  Marie  v.  Garrison,  83 

7  Mass.  107.  N.  Y.  27 ;  citing  Sands  v.  Crooke,  46 

»  Infra,  §  711.  N.  Y.  664 ;  Morton  v.  Burn,  7  Ad.  k 

M  Cb.  on  Cont.  11th  Am.  ed.  89 ;  £1.  25  ;  Storm  v.  U.  States,  .94  U.  S.  83. 

Cutter  v.-  Powell,  6  T.  R.  320  ;  Read  r.  That  a  contract  may  be  by  conduct. 

Rann,  10  B.  k  C.  438 ;  Van  Ness  v.  see  §  86-7. 

Washington,  4  Pet.  232 ;  Gavinzel  v.        '  Swires  17.  Parsons,  5  W.  &  S.  557 ; 

Crump,  22  WaU.  308;  Brown  v.  Spof-  Neil  v.  Gilmore,  79  Penn.  St.  421. 
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such  a  sum  in  damages  as  they  think  he  really  merited.  This 
is  called  assumpsit  on  a  quantum  meruit. — There  is  also  an  im- 
plied assumpsit, on  a  quantum  valebat^  which  is  very  similar  to 
the  former,  being  only  where  one  takes  up  goods  or  wares  of  a 
tradesman  without  expressly  agreeing  for  the  price.  There 
the  law  concludes  that  both  parties  did  intentionally  agree 
that  the  real  value  of  the  goods  shall  be  paid ;  and  an  action 
on  the  case  may  be  brought  accordingly,  if  the  vendee  refuses 
to  pay  that  value."*  The  same  principle  applies  where  one 
party  pays  money  for  another  party  at  the  latter's  request ; 
repayment  being  thereby  impliedly  promised.'  There  must, 
however,  be  a  contractual  relation,  express  or  implied,  be- 
tween the  parties.'  Thus  the  employment  of  a  husband  on  a 
farm  does  not  involve  an  implied  employment  of  hiswife  to 
do  the  housework.*  Generally,  in  all  cases  where  goods  or 
labor  are  ordered,  a  money  indebtedness  is  implied  to  the 
party  to  whom  the  price  is  payable  from  the  party  who  has 
had  the  benefit  of  the  goods  or  labor.*  For  this  purpose  the 
plaintiff  is  entitled  to  sue  on  an  indebitatus  count,  as  for  a  claim 
for  money  payable  '*for  goods  sold  and  delivered,"  or  "for 
goods  bargained  and  sold,"  or  "for  work  and  labor  done;" 
"  reserving  the  particular  circumstances  of  the  debt,  if  dis- 
puted, to  be  given  in  evidence. "•    "  The  principle  on  which 

1  3    Black.   Com.   162,   adopted  by  *  Infra^  §§  784  aT  seq. 

Leake,  2d  ed.  73 ;  Lampleigh  r.  Brath-  ^  Ljle  v.  Oraj,  47  Iowa,  153. 

wait,  Hobart,  105  ;  1  Smith  L.  C.  7th  *  JSuproy  §  6 ;  Phillips  r.  Jones,  1  A. 

Am.    ed.    280;    Jewry    v.    Busk,    5  &  E.  333;  OoBlin  v.  Hodsou,  24  Vt. 

Taunt.   302;   Allen,  &.  Woodward,   2  140;   James  v,  Bixby,  11  Mass.  34; 

Post.  N.  H.  544 ;  Downs  v.  Marsh,  29  Day  v.  Caton,  119  Mass.  518 ;  Peter  v. 

Conn.  409  ;  Comstock  v.  Smith,  7  Johns.  Steel,     3  Yeates,   250 ;     Moreland   v. 

87 ;  Oatfield  v.  Waring,  14  Johns.  188.  Davidson,  71  Penn.  St.  371 ;  Dougher- 

«  Infra,  §§   757  et  seq,;  Brittain  r.  ty  v.  Whitehead,  31  Mo.  265. 

Lloyd,  14M.  &  W.  762 ;  Lewis  v.  Camp-  >  Leake,  2d  ed.  63  ;   citing  2  Wms. 

bell,  8  C.  B.  541 ;  infra,  §  757.    As  to  Saun.   349  b;    Streeter  v.   Horlock,    1 

promises  on  executed  considerations,  Bing.  34, 37;  Stone  (?.  Rogers,  2  M.&W. 

see  supra,  §  514.    As  contract  implied  443 ;  see  Hastings  v.  Pepper,  11  Pick, 

from  acceptance  of  service  or  goods,  see  41 ;  Badger  t;.  Titcomb,  15  Pick.  414  ; 

supra,  §  7.   As  to  partial  failure  of  con-  Knight  v.  Worsted  Co.,  2  Cush.  286 ; 

sideration,  see  supra,  §  520 ;  infra,  §§  Maghee  v.  R.  R.,  45  N.  Y.  514 ;  Hum- 

745  et  seq,;  and  see  Leach  t;.  French,  phreys  v.  Reed,  6  Whart.  435. 
69  Me.  389. 
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the  cases  have  been  decided,  as  to  the  proper  mode  of  declaring 
where  the  original  contract  has  been  executory,  but  the  period 
of  credit  has  expired  or  the  condition  has  been  performed,  is 
not  that  the  law  alters  the  mode  of  declaring  on  the  original 
contract,  and  states  it  not  according  to  the  fact,  but  that  it 
conclusively  infers  that  simple  contract  to  pay  the  price  for 
goods  sold  and  delivered,  which  would  arise  upon  the  facts  of 
a  sale  and  delivery  without  any  special  circumstances  accom- 
panying them.  He  who  seeks  to  disturb  that  inference  must 
not  content  himself  with  merely  showing  conditions  or  other 
special  provisions  forming  part  of  the  contract  at  the  time  of 
its  being  entered  into ;  he  must  show  them  in  existence  and 
operation  at  the  time  of  the  action  brought ;  if  not,  they  may 
be  struck  out  of  the  consideration,  and  the  contract  treated  as 
if  originally  simple,  unconditional,  and  executed."^  But  mere 
reception  of  goods  does  not  establish  a  liability  to  pay  for 
them.* — What  has  been  said  applies  with  equal  force  to  con- 
tracts for  service. — As  has  been  already  seen,'  when  work  of  a 
character  for  which  it  is  the  usual  practice  to  pay  as  a  matter  of 
business,  is  done  for  a  person  who  stands  by  and  receives  the 
benefit,  then  a  proposal  and  acceptance  will  be  inferred.*  "If 
the  plaintiff's  services  were  worthless,  or  were  of  no  value,  he 

'  Per  oar.  in  Beverley  v.  Linooln,  6  receiving  &  benefit."    Lord,  J.,  Earle 
A.  &  E.  836 ;  cited  in  Leake,  2d  ed.  64.  v.  Ck>barn,  130  Mass.  597.    As  to  re- 
Mr.  Leake,  also,  cites  Clark  v.  Bulmer,  soinded  sales,  see  supra,  §§  282  et  seq, ; 
11  M.  k  W.  243,  where  the  court  said :  infra,  §  752. 
"  Whenever  a  simple  contract  is  exe-  '  &tpra,  §  7. 

Gated,  and  terminates  in  a  debt  which  *  Paynter  v.  Williams,  1  C.  &  M. 

it  is  the  duty  of  the  defendant  to  pay  810 ;  Lacas  v.  Godwin,  3  Bing.  N.  C. 

instanter,  it  is  no  doabt  the  sabject  of  737  ;  Phillips  v.  Jones,  1  A.  &  £.  333 ; 

an  i/Mniatus  count ;  but  the  executed  Smith  i;.  Chance,  2  B.    &  Aid.  755  ; 

contract  must  be  described  properly ;"  Pegge  v.  Lampeter  Union,  L.  R.  9  C. 

and  see  Tripp  v,  Armitage,  4  M.  &  W.  P.  373 ;   Abbot  v.  Hermon,  7  Greenl. 

687 ;  and  for  other  cases,  supra,  §  6.  121 ;   Derby  v.   Johnson,  21  Vt.  17  ; 

'  5ttpra,  §  22.     **In  Boston  Ice  Co.  Farmington    Academy    v,    AUen,    14 

V.  Potter,  123  Mass.  2B,  the  court  re-  Mass.    172 ;    Lowe    v.  Pimental,   115 

fused  to  hold  the  defendant  to  an  im-  Mass.   44 ;   Day  v,  Caton,  119  Mass. 

plied  promise  to  pay  for  ice  which  he  513 ;  Clark  v.  Marsiglie,  1  Denio,  317 ; 

had  received  and  consumed  during  a  Hall  v.  Rupley,  10  Barr,  231 ;  Stropes 

year  or  more  ;     and  this    upon    the  v.  Board,  72  Ind.  42 ;  Smith  v,  Morse, 

ground  that  a  promise  will  not  neces-  20  La.  An.  220. 
sarily  be  implied  from  the  mere  fact  of 
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is  not  entitled  to  recover  anything,  bnt  if  they  were  of  valae, 
he  is  entitled  to  recover  that  valae."^  But  there  must  be  a 
definite  acceptance  to  bind ;  mere  non-refnsal  does  not  suffice.' 
And  to  establish  special  remuneration,  a  special  contract  must 
be  proved.  Thus,  from  the  mere  fact  of  employing  an  attor- 
ney, a  client  cannot  be  held  bound  to  pay  such  attorney  a 
special  retaining  fee.' — Contracts  of  bailment  stand  on  the 
same  footing. — To  sustain  an  action  for  use  and  occupation, 
^^  it  is  not  necessary  for  the  plaintiff  to  prove  an  express  con- 
tract with  the  tenant  when  he  took  possession,  or  any  par- 
ticular reservation  of  rent,  nor  that  the  tenant  has  once  paid 
rent,  for  an  undertaking  to  that  effect  will  be  implied  in  all 
cases  where  a  permissive  holding  is  established."^  ^^  When  the 
defendant  has  entered  and  occupied  by  permission   of  the 

1  Cole  V.  Clarke,  3  Wis.  323 ;  Jack-  anthoritj  for  the  instmction  here  com- 
8on  V.  Cleveland,  15  Wis.  108 ;  Mc-  plaiDed  of.  The  oiroamstanoes  under 
Cormick  v.  Ketchom,  48  Wis.  646.  which  a  oontraot  to  pay  a  oounsellor 
'  Suproj  §  22.  at  law  for  services  rendered  and  ez- 
>  McClellan  v.  Hajford,  Sup.  Ct.  Me.  penses  incurred  maj  be  inferred,  and 
1881.  In  this  case,  Burrows,  J.,  said :  the  character  and  effect  of  the  contract, 
<<  The  jurj  must  have  understood  from  do  not  essentially  differ  from  those 
this  that  proof  of  the  emplojment  of  which  pertain  to  and  regulate  con- 
the  plaintiff  as  counsel  would  of  itself,  tracts  for  other  professional  services, 
as  matter  of  law,  raise  an  implied  pro-  skilled  labor  of  any  kind,  and,  in  fact, 
mise  on  the  part  of  the  defendant  to  any  kind  of  service  in  which  the 
pay  any  reasonable  sum  which  the  amount  of  the  compensation  neoes- 
plaintiff  might  charge  as  a  retaining  sarily  depends  largely  upon  the  cir- 
fee  in  all  the  contested  oases,  besides  cumstances  under  which  the  service  is 
making  compensation  for  all  the  ser-  rendered,  its  nature,  and  the  charges 
vices  actually  rendered ;  that  some-  that  are  usual  and  customary  for  like 
thing  was  due  and  recoverable  as  and  services.  Hence,  in  the  absence  of  a 
for  a  retaining  fee,  in  addition  to  the  special  contract  to  pay  these  retainers, 
pay  for  services  and  disbursements  in  the  plaintiff  must  prove  enough  to 
each  contested  case,  and  that  the  only  show  that  there  was  an  implied  pro- 
question  for  them  was,  whether  the  mise  on  the  part  of  the  defendant  to 
sum  charged  was  a  reasonable  sum  to  pay  them." 

charge  for  a  retainer.    In  support  of  As  will  be  hereafter  seen,  there  can 

the   instructions,  the  plaintiff  relies  be  no  recovery  for  services  rendered  as 

npon  the  «ases  of  Aldrich  v.  Brown,  a  matter  of  courtesy  or  of  family  ser- 

103  Mass.  627 ;  Perry  v.  Lord,  111  lb.  vice.    Infmf  $  719. 

504;  Pierce  t;«  Parker,  121  lb.  403;  «  Taylor,    Land,  and  Ten.  §  655, 

and  Eggleston  v.  Boardman,  37  Mich,  adopted  by  Wallace,  J.,  Cobb  v.  Kidd, 

14.    But  neither  of  these  cases  nor  all  12  Rep.  769. 
of  them  combined  can  be  regarded  as 
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plaintiff  without  any  express  contract,  the  law  implies  a 
promise  ob  his  part  to  make  compensation,  or  pay  a  reason- 
able rent  for  his  occupation."^ — A  contract,  however,  as  we 
have  just  seen,  will  not.  be  implied  when  there  is  an  express 
contract  covering  the  same  subject  matter  between  the  parties. 
Xor  will  a  contract  be  implied  when  the  alleged  promisee  has 
entered  into  contractual  relations  with  a  third  party  for  pay- 
ment.— "If  A.  contract  with  B.  to  furnish  board  at  his  ex- 
pense to  fifty  men  in  his  employ,  and  B.  furnishes  it,  there  is 
no  implied  contract  on  the  part  of  the  boarders  to  pay  each 
for  his  own  board.  And  this,  not  because  they  are  employed 
by  A.,  but  because  the  board  was  furnished  on  A.'s  promise 
to  pay  for  it."* 

§  709.  When  there  is  an  established  course  of  business 
between  two  parties,  then  services  rendered  by  one  p^.^  ^^^ 
to  the  other  may  be  regarded  as  made  subject  to  the.  and  accept- 

.^_  &I1C6  tin* 

general  engagement  previously  instituted.'    Thus,  a  piled  from 
specific  proposal  and  acceptance  will  be  inferred  buBSew^ 
where  an  agent  makes  disbursements  incidental  to  ^^^  usage. 
the  due  discharge  of  his  agency,  though  not  distinctively  re- 
quested.^— A  proposal  and  acceptance,  also,  may  be  implied 
from  usage,  supposing  that  the  parties  place  themselves  within 
the  operation  of  such  usage.*    Thus,  the  particular  kind  of 
credit  given  by  a  shipwright  for  the  repairs  of  a  ship  will  be 
determined  by  the  local  usage  to  which  the  parties  subjected 
themselves.*    And  the  limit  of  the  contract  of  brokerage  is 
thus  determined,'  and  so  of  other  mercantile  agencies.*    But 

1  strong,  J.,  Carpenter  v,  U.  S.,  17  519 ;  PoweU  v,  Nevbnrgh,  19  Johns. 

WaL489.  R.  284;.W7nkoop  v.  Seal,  64  Penn. 

'  Scale,    J.,  Mass.    Oen.  Hosp.  v.  St.  361.  •  -  : 

Fairbanks,  129  Mass.  81.  *  See  Wh.  on  Er.  §§  962  et  seq. ;  supra, 

*  Stqnxi,  §  653 ;  Oh.  on  Con.  11th  §§  6,  7.   . 

Am.  ed.  81  et  seq, ;  Rogers  v.  Price,  3  '  Raitt  v,  Mitchell,  4  Camp.  146. 

T.  &  J.  28 ;  Wiltshire  v.  Sims,  1  Camp.  7  Wh.  on  Ag.  §§  134,  696  ;  Wh.  on 

258;  Bmce'v.  Hunter,  3  Camp.  467;  'Bv.  §  968;  Sntton  v.  Tatham,  10  A.  k 

Eaton  p.  Bell,  5  B.  &  Aid.  34 ;  Calton  E.27  ;  Farnsi^rth  v.  Hemmer,  1  Allen, 

r.  Bragg,  15  East,  223.  494.              .  'f... 

*  Wh.  on  Ag.  §  311 ;  Bayley  v.  Wil-  •  Young  v^  Cole,  3  Bing.  N.  C.  724 ; 
kins,  7  C.  B.  886 ;  Smith  v,  Lindo,  5  C.  Graves  v.  Legg,  2  H.  &  N.  210 ;  Schu- 
B.  N.  S.  587 ;  CoUej  v.  Merrill,  6  ohardt  v.  Allen,  1  Wall.  359 ;  RaudaU 
Oreenl.  50 ;  Stocking  v.  Sage,  1  Conn,  v,  Kehler,  60  Me.  37 ;  Day  v.  Holmes, 
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a  usage,  to  be  thas  recognized,  must  be  reasonable  and  con- 
sistent with  the  policy  of  the  law.*  Nor  can  it  be  introduced 
to  establish  a  contract  when  there  is  no  contractual  relation. 
Its  object  is  to  elucidate  what  exists,  not  to  create  that  which 
previously  had  no  existence.'  Thus,  in  a  case  in  Maryland  in 
1880,  it  was  held  that  an  executor  could  not  be  made  liable, 
on  the  ground  of  usage,  for  provisions  furnished  to  persons 
attending  the  deceased's  funeral.' 

§  710.  Under  this  head  may  be  ranked  contracts  of  guar- 
Pro  8 1  to  ^^^y  ^^^  indemnity.  "  If  you  will  employ  A.,  I 
guaranty      will  guarantee  his  good   conduct,"  or  "I  will  in- 

1dyo1v6s 

promise  to  dcmnify  you  for  any  loss,'*  or  "  if  you  will  sell  A. 
^^"  certain  goods,  I  will  answer  for  his  paying."    In 

each  of  these  cases  there  is  a  conditional  proposal  which  is 

103  Mass.  306  ;  Wh.  on  Ev.  §  967 ;  to  be  maintained  bj  what  is  said  to  be 

Smith  V.  Traojy  36  N.  Y.  79  ;  Baker  v,  a  custom  in  the  neighborhood.     If  ous- 

Drake,  66  N.  Y.  518 ;  Benners  u.  Clem-  torn  could  enter  into  the  matter,  and 

ens,  58  Penn.  St.  24 ;  Frank  v.  Jenkins,  shape  the  claim  of  the  plaintiff,  that 

22  Oh.  St.  597.  custom,  if  allowed  to  be  uniform  in 

1  Farnsworth  v.  Hemmer,  1  Allen,  operation,  would,   to  a  large  extent, 

494;  Snelling'v.  Hall,  107  Mass.  138;  control  the  discretion  of  the  orphans' 

Evans  v.  Wain,  71  Penn.  St.  69.  court,  without  respect  to  the  condition 

*  Wh.  on  Ev.  §§  965  et  seq.,  and  and  circumstances  of  the  deceased, 
cases  there  cited.  If  custom  could  authorize  the  giving  of 

*  ''On  the  day  of  the  funeral,"  so  funeral  dinners  at  the  expense  of  the 
runs  the  opinion  of  the  court,  ''the  estate  of  the  deceased,  the  allowance 
body  was  taken  to  a  church  some  five  therefor  would  be  proper,  whether  the 
miles  distant  for  interment,  and  after  estate  proved  to  be  solvent  or  insol- 
the  funeral  services  were  over  and  the  vent,  or  whether  the  number  of  per- 
body  buried,  the  plaintiff  (with  whom  sons  attending  them  be  eighty  or  five 
the  deceased  had  lived  and  at  whose  hundred,  or  even  more.  Such  enter- 
house  he  died)  caused  an  invitation  to  tainments  are  not  the  ordinary,  and 
be  given  to  those  present  to  repair  to  certainly  not  the  necessary,  incidents 
his  house  for  dinner ;  and  the  proof  of  funerals,  nor  are  they  within  the 
shows  that  some  seventy  or  eighty  per*  contemplation  of  the  law  which  pro- 
sons  accepted  the  invitation  and  dined  vides  for  the  allowance  of  reasonable 
with  the  plaintiff,  and  that  twenty-five  funeral  expenses,  having  reference  to 
or  thirty  horses,  of  parties  so  dining,  the  condition  and  circumstances  of  the 
were  also  fed  by  the  plaintiff.  It  no-  deceased.  Those  who  think  proper  to 
where  appears  that  this  entertainment  furnish  such  entertainments  must  do 
was  provided  at  the  instance  or  request  so  from  motives  of  hospitality,  and  not 
of  the  defendant ;  but  it  seems  to  have  with  design  of  charging  the  estate  of 
been  the  unsolicited  and  voluntary  act  the  deceased."  Shaeffer  v.  Shaeffer,  54 
of  the  plaintiff.    The  charge  is  sought  Md.  6'i9. 
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accepted  when  A.  is  employed,  or  when  the  goods  are  delivered 
to  A.'  Until  this  acceptance,  and  notice  thereof  when  this 
is  required,  the  contract  is  not  complete,  and  has  no  binding 
effect.*  A  proposal  to  a  creditor  to  forbear  may  take  this  con- 
ditional type.  "  If  you  will  not  press  your  claim,  I  will  save 
you  harmless."  The  forbearance,  with  notice  to  the  party 
making  the  proposal,  establishes  the  contract  between  him 
and  the  creditor  forbearing,  and  a  term  of  the  contract  is  the 
promise  to  pay.' 

§  711.  If  a  contract  of  sale  is  inoperative  tinder  the  statute 
of  frauds,  but  the  consideration  has  been  received,  j^jpue^ 
the  party  receiving  can  be  sued  on  a  quantum  meruit  promise 
The  vendee  has  received  the  goods,  and  a  proposal   raUedwiien 
and  acceptance  will  be  implied.    And  the  same  rule  contract  \b 
applies  to  other  contracts  void  under  the  statute  of  gr^u^J^^o/ 
frauds,  where  an  express  contract  is  void  because  it   frauds  or 
was  not  engrossed  in  a  way  the  statute  of  frauds 
prescribes.^    A  similar  distinction  is  applicable  to  an  infant's 
contracts  for  labor,''  and  to  champertous  contracts.*    It  has 
also  been  held  that  where  a  contract  for  labor  is  defective  from 
having  been  made  on  Sunday,  the  employee  can  recover  on  a. 
quantum  m^eruilJ 

§  712.  We  have  already  seen'  that,  when  payment  of  goods 
is  conditioned  on  delivery,  delivery  is  a  condition  When  after 
precedent;  and  that  delivery  of  successive  instal-   {ivery,iiiiai 

I  Kexinawaj  v,  TreleavaUi  5  M.  &  W.  ^  Havor  v.  Pjme,  3  Bing.  285  ;  Morton 

501.    When  gnarantora  and  indemni-  v.  Tibbett,  15  Q.  B.  434 ;  Bajlej  v. 

fiers  are  entitled  to  notice  of  acceptance,  Rimmeli  1  M.  &  W.  506;  Richards  v. 

see  supra,  §  570.  Allen,  17  Me.  296  ;  Lane  v.  Shackford, 

*  Suproy  §  17 ;  Oiford  v.  Davies,  12  5  N.  H.  133  ;  King  v.  Welcome,  5  Gray, 

C.  B.  N.  S.  748 ;  Westhead  v.  Sproson,  41 ;  Gomes  r.  Lamson,  16  Conn.  246 

6  H.  &  N.  728 ;  see  Phmips  r.  FoxaU,  (though  see  Qark  v.  Terrj,  25  Conn. 

L.  R.  7  Q.  B.  666.  395)  ;  Allen  v.  Booker,   2  Stew.   21 ; 

'  Sfqnti,  §§  532,  570  et  $eq. ;  Morton  Beaman  v.  Buck,  9  Sm.  &  M.  207 ;  and 

p.  Bum,  7  A.  &  £•  19  ;  Wilbj  r.  Elgee,  other  cases  cited  in  1  Ch.  on  Cent.  11th 

L.  R.  10  C.  P.  497 ;  see  PhHlipe  v.  Am.  ed.  81 ;  and  criticism  in  2  Ch.  on 

Fozall,  L.  R.  7  Q.  B.  666 ;  Burgess  t;.  Cont.  itf  supraf  852. 

Ere,  L.  R.  13  Eq.  450 ;  Chapin  v.  Lap-  *  Supra,  §§  42,  51. 

bam,  20  Pick.  467 ;  Gibson  v,  Rennie,  ^  Supra,  §  427. 

19  Wend.   389  ;    Ward  v.  Fryer,   19  i  Supra,  §  382 ;  Thomas  v.  Hatch,  53 

Wend.  494 ;  Parmelee  v.  Thompson,  45  Wis.  296. 

N.  T.  58.  •  Stqn-a,  $§  579,  603. 
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*^I!d^7  ^^  ™6"t8  may  be  conditioned  on  discharge  of  duty  as 
prevented,  to  the  first.^  It  is  now  to  be  observed  that  when  a 
may  sue  on  Contract  has  been  in  part  performed,  but  the  com- 
count*'***  pl^t^ion  of  the  performance  has  been  prevented. by 
the  action  of  one  of  the  parties,  then  the  other 
party  may  waive  the  contract  as  originally  settled,  and  sue 
on  an  indebitatus  count  for  simply  the  consideration  actually 
received  by  the  other  party.*  On  a  contract,  for  instance,  to 
sell  a  thousand  tons  of  coal,  if  the  purchaser  prevent  the  de- 
livery of  one-half,  but  receive  the  other  half,  the  vendor  may 
maintain  at  once  against  the  vendee  a  suit  for  goods  sold  and 
delivered  so  far  as  concerns  the  half  received,  though  by  the 
terms  of  the  contract  the  sale  was  to  be  on  a  credit  as  yet 
unexpired.'  The  vendor,  in  other  words,  may  treat  the  con- 
tract as  rescinded,  and  sue  the  purchaser  as  on  a  new  contract 
for  that  part  of  the  consideration  which  has  been  received,  as 
on  a  specific  assumption  of  indebtedness.  Hence,  where  a  lot 
of  goods  were  sold  on  credit  on  successive  deliveries,  and  after 
a  partial  delivery  the  purchaser  refused  to  receive  the  remain- 
ing instalments,  it  was  held  that  the  vendor  might  elect  to 
rescind  the  contract,  and  sue  at  once  for  the  goods  which  had 
been  delivered.^  The  same  principle  applies,  as  we  will  pres- 
ently see,  to  cases  where  an  employee  is  prevented  from  com- 

1  Sttpra,  §  580.  Mial,  82  N.  G.  252;   (Gorman  v.  Bel- 

<  Infra,  §  899 ;  m^ra,  §§  290,  302 ;  lamj,  82  N.  C.  496  ;  MoMillan  v.  Mai- 

Leake,  2d   ed.   65 ;    Benj.  on    Sales,  lej,  10  Neb.  228.     For  authorities  in 

§  690 ;   Mavor  v.  Pjne,  3  Bing.  285 ;  Roman  law,  see  supra,  §  603.      That 

Flanche  v.  Colbnrn,  8  Bing.  14 ;  Inoh-  the  performance  of  a  condition  preoe- 

bald  r.  Tea  Co.,  17  C.  B.  N.  S.  733 ;  dent  maj  be  waived,  see  supra,  §  604. 

Barton  v.  Pinkerton,  L.  R.  2  Ex.  340 ;  *  Stq^ra,  §  579.     As  to  diyisibilitj, 

Williams  v.  Bank,  2  Pet.  102 ;  Webb  see  supra,  §§  233,  338,  511;  infra,  §§  897, 

V.  Stone,  24  N.  H.  288 ;  Derby  ».  John-  899,  991 ;  Booth  v.  Tyson,  15  Vt.  516  ; 

son,  21  Vt.  17 ;  Webster  v.  Coffin,  14  Updike  r.  Ten  Broeok,  3  Vroom,  105 ; 

Mass.  196 ;   Monlton  v.  Trask,  9  Met.  Shaw  r.  Badger,  12  S.  &  R.  275. 

577 ;  Miner  v.  Bradley,  22  Piok.  457 ;  «  Bartholomew  v,  Markwick,  15  G. 

Star  Glass  Co.  v.  Morey,  108  Mass.  B.  N.  S.  711.    See  generally  to  the 

570 ;    Miller  v.  Ward,  2  Conn.  494 ;  same  effect,  Wilkins  v.  Stevens,  8  Vt. 

Wright    V.    Barnes,    14    Conn.    518;  214;    MoKnigbt  v,  Devlin,  52  N.  Y. 

Dubois  t*.  Canal  Co.,  4  Wend.  285;  399;    Barnwell  v.  Kempton,  22  Kan. 

Hall  V.  Rupley,  10  Barr,  231 ;  Sinnott  314. 
v.  Mullin,  82  Penn.  St.  333 ;  Jones  v, 
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pleting  his  work  by  a  wrongful  dismissal  by  the  employer;^ 
and  to  all  cases  where  the  party  to  be  benefited  releases  the 
other  party  from  performance.*  On  the  other  hand,  a  party 
who  undertakes  to  deliver  to  another  a  particular  lot  of  goods, 
and  who  abandons  the  undertaking  before  completion,  sub- 
jects himself  to  having  the  whole  contract  rescinded,  and  the 
goods,  as  far  as  delivered,  thrown  back  on  his  hands.  If, 
however,  the  purchaser  holds  on  to  the  goods,  this  may  be 
regarded  as  starting  a  new  contractual  relation  between 
them,  making  the  purchaser  liable  to  the  vendor  in  indebitatus 
assumpsit  for  the  goods  actually  received.'  Whatever  is  re- 
tained must  be  paid  for,  whether  the  goods  retained  be  in 
compliance  with  contract  or  in  excess  of  contract.^ 

§  713.  It  is  within  the  power  of  the  parties  to  make  pay- 
ment of  an  employee  contingent  on  completion  of 
work;  and  if  so  there  can  be  no  claim  for  payment  whezTthere 
until  the  work  is  complete,,  although  he  may  claim  paymen?** 
for  damages  sustained  by  a  wrongful  dismission.*  except  for 
It  must  appear,  however,  from  the  contract,  or  from 
the  course  of  business,  that  it  was  intended  that,  unless  the 
work  be  completed,  there  shall  be  no  compensation.^    This  is 
usually  the  case  with  regard  to  contracts  with  real  estate 
agents  to  buy,  sell,  or  lease,  in  which  case  no  commissions  are 
due  unless  the  mandate  is  completed  f  and  so  with  regard  to 
other  contracts  of  brokerage.'     But  if,  after  a  broker  has 
obtained  a  customer  on  the  employer's  terms,  the  transaction 
is  wantonly  broken  otF  by  the  employer,  the  broker  is  entitled 

^  /n/ixi,   §  716,   and  see   rapm,   §§  406 ;  Wltherow  v.  Witherow,  16  Ohio, 

606-7.  238. 

<  St^a,  §  602.  «  Hart  v.  Miles,  15  M.  &  W.  85  ;  see 

*  Supra,  §§  520,  601  aseq.;  Leake,  Downer  v.  Thompson,  6  Hill,  N.  Y. 

2d  ed.  68 ;  Champion  r.  Short,  1  Camp.  208 ;  Clark  v.  Oajlord,  24  Conn.  484  : 

53 ;  Shipton  v.  Casson,  5  B.  &  C.  378 ;  Rntgers  v.  Lnoet,  2  Johns.  Cas.  92 ; 

Ozendale  v.  Wetherill,  9  B.  &  C.  386 ;  Harlan  v.  Harlan,  20  Penn.  St.  303. 

star  Glass  Co.  v.  Morey,  108  Mass.  570 ;  As  to  distinctive  New  York  rule,  see 

lee  Sjrmonds  v.  Carr,  1  Camp.  361 ;  tn/ra*  §  899. 

Roberts  r.  Beattj,  2  Pen.  &  W.  63.  *  Infra,  §  900,  and  cases  there  cited. 

As  dissenting  from  Oxendale  v,  Weth-  •  Cntter  v.  Powell,  6  T.  R.  320. 

erill,    see   Champlin   r.    Rowley,    18  »  Bull  v.  Price,  7  Bing.  287. 

Wend.   187 ;    Paige  v.  Ott,  5  Denio,  •  Read  i;.  Rann,  10  B.  &  C.  438 ;  see 

Hamond  v.  Holiday,  1  C.  &  P.  384. 
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to  remuneration  Tpro  ianto} — When  there  is  an  agreement, 
express  or  implied,  for  a  lumping  payment  or  commission  at 
the  end  of  the  service,  a  party  rescinding,  supposing  him  to  be 
entitled  to  compensation,  is  restricted  to  a  suit  on  the  quantum 
meruit  But  he  cannot  rescind,  and  yet  claim  for  damages 
under  the  contract.* 

§  714.  When  the  agreement  is  to  do  a  particular  work  by 

the  job  {locatio  opens)  for  a  lumping  price,  and  the 
pietion  of  completion  of  the  work  is  prevented  by  casus,  then 
prevented  usually  indebitatus  assumpsit  cannot  be  maintained 
denT^*  for  the  amount  of  work  actually  performed.'  When 
turn  m^ruu    a  tailor,  for  instance,  dies  before  completing  a  coat 

he  undertook  to  make,  his  representatives  cannot 
sue  for  the  time  he  spent  on  it  ;*  when  a  party  orders  a  set  of 
artificial  teeth,  but  dies  before  completion,  the  dentist  has  no 
claim  against  his  executors  for  the  partial  work  done;^  and 
when  certain  machinery,  which  is  to  be  paid  for  as  a  whole,  is 
destroyed  by  fire  before  completion,  there  can  be  no  recovery 
for  the  part  of  the  work  done  before  the  fire.*  *'  The  plain- 
tiffs,  having  contracted  to  do  an  entire  work  for  a  specific 
sum,  can  recover  nothing  unless  the  work  be  done,  or  it  can 
be  shown  that  it  was  the  defendant's  fault  that  the  work  was 
incomplete,  or  that  there  is  something  to  justify  the  conclusion 
that  the  parties  have  entered  into  a  fresh  contract."^  It  is 
otherwise,  however,  when  from  the  contract  it  appears  that 
the  work  was  to  be  paid  pro  tanto  as  it  proceeded.^    And  where 

1  Leake,  2d  ed.  67 ;  Prickett  v.  Bad-  nari  v.  Woodbnrn,  15  C.  B.  400 ;  see 

ger,  1  C.  B.  N.  S.  296.  discussion  of   this    case  in  Ben],  on 

*  Supra,  §  603.  Sales,  3d  Am.  ed.  §  102 ;  and  see  Pres- 

*  Supra,  §§  308,  322  et  »eq.;  Adlard  oott  v,  Locke,  51  N.  H.  96. 

V.  BootJi,  7  C.  &  P.  108 ;  see  Oillett  v.  «  Applebj  v.  Mjers,  L.  R.  2  C.  P. 

Vawman,  1  Taunt.  140 ;  Wadsworth  651 ;    tupra,   §   322  ;   see  Morrison  v. 

V,  Alcott,  2  Seld.  64 ;  Martin  v,  Schoen-  Gnmmings,  26   V t.  486 ;    McClurg  v, 

berger,  8  W.  &  S.  367 ;   King  v.  Hum-  Price,  59  Penn.  St.  420. 

phreys,  10  Barr,  217 ;  Steeples  v.  New-  '  Applebj  v,  Myers,  ut  mpra, 

ton,  7  Oregon,  110.  >  Leake,  2d  ed.  70 ;  wpra,  §§  286  et 

*  Werner  v.  Humphreys,  2  M.  &  G.  seq. ;  Menetone  v,  Atbewes,  3  Burr. 
853  ;  see  Lee  o.  Griffin,  1  B.  &  S.  272 ;  1592 ;  Cook  v.  MoCabe,  53  Wis.  250 ; 
Leake,  2d  ed.  68,  70.  cited  supra,   §  326 ;   see  McMellan  v. 

*  Lee  V.  Griffin,  1  B.  &  B.  272 ;  see  Melloy,  10  Neb.  228,  where  it  was  held 
Clay  V.  Yates,  1  H.  &  N.  730 ;  Campa-  that  on  a  contract  to  thresh  an  entire 
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the  premises  on  which  the  work  was  to  be  done  were  burned 
after  an  instalment  was  performed  and  before  it  was  paid  for, 
the  work  being  divisible  in  instalments,  it  was  held  that  the 
employee  could  recover  for  the  instalment  finished.^  Hence, 
whenever  the  object  on  which  labor  is  to  be  spent  is  destroyed 
by  casus  before  the  labor  is  complete,  then  if  the  contract  is 
divisible  there  can  be  a  recovery  for  the  work  actually  done  f 
and  an  employee  who  is  prevented  by  casus  from  serving  out 
his  full  term  of  employment,  may  nevertheless  recover  for  the 
services  actually  rendered  on  a  quantum  meruit^  When,  also, 
a  contract  for  work  and  labor  at  wages  has  been  terminated 
by  any  means  other  than  the  voluntary  refusal  of  the  employee 
to  perform  the  work  on  his  part,  and  the  employer  has  re- 
ceived benefit  from  the  labor  performed  or  material  furnished 
by  the  employee,  '^  the  value  of  such  labor  and  materials  may 
be  recovered  on  a  count  upon  a  quantum  meruit^  in  which  case 
the  actual  benefit  which  the  defendant  receives  from  the 
plaintiff  is  to  be  paid  for,  independently  of  the  terms  of  the 
contract."*  "  We  have  abundant  reason  to  believe  that  the 
general  understanding  of  the  community  is,  that  the  hired 
laborer  shall  be  entitled  to  compensation  for  the  service  actu- 
ally performed,  though  he  do  not  continue  the  entire  term 
contracted  for,  and  such  contract  must  be  presumed  to  be 
made  with  reference  to  that  understanding,  unless  an  express 

crop  of  wheat  at  a  g^ven  price  per  acre,  cover  for  hia  salary  for  a  period  daring 

the  employee,  failing  fully  to  perform,  which  the  school  was  suspended  on 

may  reooYer  at  the  contract  price  for  account  of  smallpox  having  attacked 

what  he  haa  done,  lees  the  damages  some  of  the  scholars.  See,  on  this  topic, 

sustained    by    the    employer    by  the  a  learned  note  in  38  Am.  Rep.  206,  as 

breach  of  the  oontraot.  reproduced  in  part  in  26  Alb.  L.  J.  384 ; 

^  Schwarti  v,  Saunders,  46  lU.  18 ;  and  see  distinction  as  to  casus  taken, 

see  s^yra,  §  322.  supra,  §§  308,  311, 322.    The  rule  where 

*  Siqmij  §  326.  completion  of  the  job  is  prevented  by 

'  2  Oh.  on  Gont.  11th  Am.  ed.  849;  the  employer's  interference  is  discussed 

citing  Dickey  v.  Linscott,  20  Me.  453  ;  infra,  §  716. 

Lakeman  v.  Pollard,  43  Me.  463;  Fen-  *  Lord,  J.,  Fitzgerald  v.  Allen,  128 

ton  9.  Clark,   11  Vt.  557 ;   Fuller  v.  Mass.  234 ;  citing  Hayward  v.  Leonard, 

Brown,  11  Met.  440 ;  Ryan  v.  Dayton,  7  Pick.  181 ;  Smith  v.  Meeting  House, 

23  Conn.  188  ;  Pahy  v.  North,  19  Barb.  8  Pick.  178 ;  Monlton  v.  Trask,  9  Met. 

341.    In  Dewey  v.  School   Dist.,  43  577 ;  Snow  v.  Ware,  13  Met.  42 ;  At- 

Mich.  480,  it  was  held  that  a  teacher  kins  v.  Barnstable,  97  Mass.  428. 
employed  in  a  public  school  might  re- 
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stipulation  shows  the  contniry."  .  .  "Where  a  beneficial 
service  has  been  performed  and  received,  under  contracts  of 
this  kind,  the  mutual  agreements  cannot  be  considered  as 
going  to  the  whole  of  the  consideration,  so  as  to  make  them 
mutual  conditions,  the  one  precedent  to  the  other,  without  a 
specific  proviso  to  that  effect."^ 
§  715.  A  contract  of  common  carriage  is  dependent  upon 
the  delivery  of  the  goods  at  a  designated  place ;  and 

Contracts       •**  \  iji-  •  ^jxi. 

of  common  if  by  cosits  such  delivery  is  prevented,  the  carrier 
dependent  cauuot  rccover  pro  tanto  for  freight  for  the  part  of 
T M*°*"  ^^^  route  over  which  the  goods  were  taken.'  It  is 
otherwise,  however,  in  cases  where  the  owner  re- 
sumes possession  of  the  goods  at  an  intermediate  point,  accept- 
ing delivery  at  that  point  in  lieu  of  delivery  at  the  point  of 
destination.' 

§  716.  A  party  who  is  employed  at  fixed  wages,  and  wTio  is 
Whenser-  wrongfully  dismissed  during  his  term  of  service,  or 
keninto'by  '^''^^s®  ^^^m  of  scrvice  is  Otherwise  closed  by  the 
employer,  employer's  action,  is  entitled,  if  he  elect  to  rescind 
may  be  re-  the  Contract,  to  recover  on  a  quantum  meruit  for  the 
cwflStm^*^  work  done;*  or  he  may  recover  damages  indepen- 
ifoTdam'^  dently  for  the  breach  of  contract,  electing  to  con- 
ages,  sider  it  still  in  operation,  and  binding  the  employer.* 
Hence,  when  there  has  been  a  contract  for  service,  even  on  a 
salary  not  due  until  the  close  of  a  year,  and  the  employer 

1  Britton  v.  Turner,  6  N.  H.  481 ;  ate  port  for  the  refitting  of  the  ship, 

adopted  in  Fenton  w.  Clark,  11  Vt.  660 ;  Hopper  v.  Burness,  L.  R.  1  C.  P.  D. 

Duncan  v.  Baker,  21  Kan.  99  ;  Parcell  137. 

V.  MoGomber,  11  Neb.  211.     But  see  *  Ibid. ;    The  Boblomsten,  L.  R.   1 

Olmstead  v.  Beale,  19  Pick.  529  ;  infra^  Adm.  293. 

§718.  «  Supra,   §§   605,    714;    Planch«  v. 

'  Leake,  2d  ed.   70 ;    Cook  v.  Jen-  Colburn,  8  Bing.  14 ;  Chicago  v.  TiUey, 

nings,  7  T.  R.  381 ;  Metcalfe  v.  Iron-  103  U.  S.  146 ;  Alexander  v.  Holiinan, 

works  Co.,  L.  R.  1  Q.  B.  D.  613  ;   L.  5  W.  &  S.  382;  Campbell  v.  Gates,  10 

R.  2  Q.  B.  D.  423 ;  Caze  v.  Ins.  Co.,  7  Barr,  483 ;  MitcheU  v.  Soott,  41  Mich. 

Cranoh,  358 ;  Columbia  Ins.  Co.  v.  Cat-  108 ;  see  Weber  v.  Ins.  Co.,  5  Mo.  Ap. 

lett,  12  Wheat.   383.      This    applies  61 ;  Du  Quoin  Co.  v.  ThorweU,  3  lU. 

where  a  ship  is  brought  in  by  sal-  Ap.  394. 

Tors,  The  Kathleen,  L.  R.  4  Adm.  269 ;  *  Goodman  v.  Pocock,  15  Q.  B.  576 ; 

and  where  the  master  Is  obliged  to  Cox  v.  MoLaughUn,  54  Cal.  606;  see 

sell  part  of  the  cargo  at  an  intermedl-  supra^  §  605. 
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chooses  to  dismiss  without  caase  the  employee  at  the  eud  of  a 
quarter,  the  employee  can  maintain  at  once  an  action  for  his 
services  on  a  quantum  meruit^  or  he  may  sue  for  damages  caused 
to  bim  by  the  wrongful  dismissal,  as  a  part  of  which  damages 
his  salary  pro  tanto  may  be  included.^  £ven  when  there  is  an 
employment  to  do  a  specific  work  {locatio  operis)^  e.  g.,  painting 
a  picture,  and  the  employer  stops  the  work  before  completion, 
the  employee  may  recover  on  a  qiuintum  meruit}  If  the  suit 
be  for  damages,  they  may  be  reduced  by  showing  that  the 
servant  refused  other  suitable  employment,  and  remained  idle 
when  he  might  have  received  wages.*  When  the  contract  is 
to  complete  a  specific  piece  of  work,  the  employer,  by  prevent- 
ing the  completion  of  the  work,  may  make  himself  liable  for 
a  breach  of  contract.^  As  a  rule  a  party  who  disables  himself 
from  performing  his  part  of  a  contract,  cannot  set  up  as  a 
defence  a  technical  default  in  the  other  party.* — When  a  con- 
tract is  determined  by  mutual  consent,  the  employee  may  re- 
cover wages  pro  rataf  and  so  when  the  term  is  broken  into  by 
the  employer's  death.' 

§  717.  If,  however,  when  his  wages  are  still  run-  But  not 
ning,  an  employee  abandon   his  post,  he  exposes  pietioa^iB^' 
himself  to  a  suit  by  his  employer  for  damages  if  gy®J^^**^ 
such   are  incurred  by  his  abandonment.     If  any  pioyee. 

1  Supra f  §§  605-6;  Goodman  v.  reoover  for  the  whole  ienn,  Bee,  in  addi- 
Pooock,  15  Q.  B.  576;  Canada  v.  tion  to  the  cases  given  above,  Miller 
Canada,  6  Gush.  15;  see  Derby  v.  v.  Gk)ddard,  34  Me.  102;  Fowler  v. 
Johnson,  21  Vt.  18 ;  Myers  v.  Baptist  Armour,  24  Ala.  194 ;  Pond  v.  Wyman, 
8oc.,  38  Vt.  614 ;  Monlton  v.  Trask,  9  15  Mo.  175 ;  Dunn  r.  Hereford,  1  Wy. 
Met  577 ;  Costigan  v.  R.  R.,  2  Denio,  Ter.  206.  But  a  servant  dismissed  be- 
612 ;  Hall  v.  Rapley,  10  Barr,  231 ;  fore  the  expiration  of  a  term  con- 
Stewart  V.  Walker,  14  Penn.  St.  293.  tracted  for  cannot  maintain  an  action 

'  Leake,  2d  ed.  66 ;  see  n^Of  §  714.  to    recover    wages    occarring    subse- 

*  See  Cutter  v,  Powell,  6  T.  R.  320 ;  quently  to  the  dismissal.  His  remedy 
Blderton  r.  Emmens,  4  C.  B.  498,  4  H.  is  a  suit  for  damages.  Weed  v.  Burt, 
L.  C.  624;  Caden  v.  Farwell,  98  Mass.  78  N.  Y.  191 ;  White  v.  Gray,  4  111 
137.  Ap.  228 ;  see  Hamill  i;.  Fonte,  51  Md 

*  Supra,  §  605.  419  ;  Alexander  i;.  Americus,  61  Ga.  36 
<  Supraj  §§  325,  606 ;  infra,  §§  747-        "  Lambnrn  v.  Cruden,  2  M.  &  G.  253 

901.    That  when  there  is  a  hiring  for    Thomas  v,  Williams,  1  A.  &  E.  685  ; 
a  term  and  a  wrongful  dismissal  before    Rogers  v.  Steele,  24  Vt.  513. 
the  close  of  the  term,  the  employee  can       '  Dryer  r.  Lewis,  57  Ala.  551. 
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portion  of  his  wages  be  overdue  by  the  occurrence  of  a 
period  of  payment  before  his  giving  up  his  position,  such 
amount,  if  there  be  no  set-off,  may  be  recovered  by  him.  But 
be  cannot  recover  for  the  fraction  of  a  term  he  wrongfully 
broke  into,  e.^.,  if  he  leave  in  the  middle  of  a  quarter,  hie 
wages  being  payable  quarterly.*  If,  in  other  words,  the  ser- 
vant leave  wantonly  before  the  expiration  of  his  term  of 
service,  and  the  service  contract  is  for  an  entirety,  then  he 
forfeits  his  right  to  wages  for  the  whole  term.*  "Where  there 
is  an  executory  contract,  and  the  plaintiff  has  performed  part 
of  it,  and  wilfully  and  without  legal  excuse  refuses  to  perform 
the  rest  of  it,  he  cannot  recover  either  in  general  or  special 
assumpsit."'  "  It  is  the  settled  law  of  this  state,  that  when  one 
party  contracts  to  labor  for  another  for  a  specified  term,  and 
leaves  the  service  of  the  employer  before  the  expiration  of 
such  term  without  any  cause  proceeding  from  the  employer  or 
*'  the  act  of  God,'  he  cannot  maintain  an  action  for  the  value 
of  the  services  he  has  rendered."^  The  same  distinctions  are  ap- 
plicable when  he  is  rightfully  dismissed  for  misconduct.* — Mere 
harsh  language  by  the  employer  will  not  justify  the  employee  in 
giving  up  his  place.*    But  the  closing  of  his  term  of  service, 

1  /Supra,  §§  325,  696 ;  Leake,  2d  ed.  Wood,  1 W.  &  S.  265 ;  Stewart  v,  Wal- 

71,  citing  Taylor  v.  Laird,  1  H.  &  N.  ker,  14  Penn.  St.  293 ;  Byrd  v.  Boyd, 

266 ;  see  Atkin  v,  Acton,  4  C.  &  P.  208 ;  4  McCord,  246 ;  see  Monell  v.  Burns,  4 

Powers  V.  Wilson,  47  Iowa,  666.  Denio,  121 ;  Lynch  v.  Stone,  4  Denio, 

>  Davis  V.  Maxwell,   12  Met.  286 ;  356 ;    Schnerr  v.  Lamp,   19   Mo.  40 ; 

Reab  V.  Moore,  19  Jolms.  337 ;  Eldridge  Sonthmayd  o.  Ins.  Co.,  47  Wis.  517. 

V.  Rowe,  2  Gilm.  91.  In  some  states,  however,  an  employee, 

'  Robinson,  J.,  in  Gill  v.  Vogler,  52  even  after  a  rightful  dismissal,   may 

Md.  666,  citing  Faxan  v.  Mansfield,  2  recover  on  a  quantum  meruit  for  services 

Mass.  147 ;   Stark  o.  Parker,  2  Pick,  actually  rendered.    Lawrence  v.  Oul- 

267 ;  Cutler  v.  Powell,  2  Smith,  Lead,  lifer,  38  Me.  532 ;  Champion  v.  Harts- 

Cas.  1.  horn,  9  Conn.  574,  and  cases  cited  2 

4  Hough,  J.,  Rowland  v.  R.  R.,  73  Ch.  on  Con.  11th  Am.  ed.  849 ;  as  for 

Mo.  619.  what  is  a  rightful  dismissal  see  in/ra, 

<  See  supra f  §  595-6 ;  and  see,  further,  §  718.     In  such  oases  damages  through 

Turner  v,  Robinson,  5  B.  &  Ad.  789 ;  the  employee's  breach  of  contract  are 

Spain  V.  Arnott,  2  Starke,  227 ;  Ridg-  to  be  deducted.    McMillan  v.  Malloy, 

way  V.  Market  Co.,  3  Ad.  k  Bl.  171 ;  10  Neb.  228.      That  wilful  disobedi- 

Atkin  V.  Acton,  4  C.  &  P.  208 ;  Nichols  ence  will  justify  a  dismissal  see  infra^ 

V.  Coolahan,  10  Met.  449 ;  Thayer  v.  §  718. 

Wadsworth,  19  Pick.  349 ;  Libhart  v,  •  Forsyth  t^.  Hastings,  25  Vt.  646. 
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whether  by  unjustifiable  abandonment  on  his  part,  or  just  dis- 
missal by  his  employer,  precludes  him  from  recovery  for  the  term 
thus  left  incomplete.^  It  has  been  argued,  however,  with  great 
force,  that  a  party  who  has  done  his  work  faithfully  through 
a  large  fraction  of  a  term,  should  not  be  precluded  from  recover- 
ing for  such  fraction  because  he  has  thrown  up  his  employment 
before  the  term  is  complete,  no  damage  being  done  to  the  em- 
ployer.' And,  as  we  have  seen,  when  a  payment  is  overdue, 
though  the  money  has  not  been  received,  the  employee  is 
entitled  to  recover  it,  though  during  the  next  term  he  wrong- 
fully abandons  his  post,  or  is  rightfally  dismissed,  if  there  be 
no  set-off.* 

§  718.  In  England  an  engagement  for  domestic  service  is 
inferred,  unless  local  or  special  custom  be  to  the 
contrary,  to  be  for  a  year,  with  a  right  of  determin-  domestic 
ation  on  a  month's  warning,  or  by  payment  of  a  J^^denf  on 
month's  waires.*     This  rule  has  been  applied  to  a  circum- 

stances. 

head  gardener,'  and  to  a  huntsman/  but  does  not 
apply  to  clerks,'^  or  governesses.*  In  this  country  no  such 
implication  exists,'  and  even  in  England  the  rule  is  subor- 
dinate to  local  or  special  usage.^^  And  the  fact  that  wages 
are  payable  at  fixed  intervals  short  of  a  year  rebuts  the  infer- 
ence of  yearly  hiring."    When  the  hiring  is  for  a  particular 

season,  it  expires  by  its  own  limitation  at  the  closing  of  the 

* 

1  See  cases  cited  supra,  to  this  sec-        ^  2  Cfa.  on  Ck>nt.  11th  Am.  ed.  839 ; 

tion;  Cutter  V.  Powel,  6  T.  R.  320 ;  and  Tamer  v.  Mason,  14  M.  &  W.  112; 

notes  in  Smith's  L.  C.  7th  Am.  ed. ;  Lilley  v.  Elwin,  11  Q.  B.  742. 
Hnttmann  v.  Boolnois,  2  C.  &  P.  510 ;        *  Nowlan  v.  Ablett,  2  Cr.  M.  &  R.  54. 
MiUer  r.  Goddard,  34  Me.  102 ;  Phil-        •  NicoU  r.  Greaves,  17  C.  B.  N.  S.  27. 
brook  V.  Belknap,  6  Vt.  383  ;  Mack  r.        ^  Fairman  v.  Oakford,  5  H.  &  N.  635. 

Bragg,  30  Vt.  571 ;  Stark  v.  Parker,  See  Buckingham  v.  Canal  Co.,  46  L.  T. 

2  Pick.   267 ;   Olmstead  v.  Beale,   19  N.  S.  885. 

Pick.  528 ;  Rice  v.  Dwight  Man.  Co.,  2        >*  Todd  v.  Kerrioh,  8  Ezch.  151. 
Cnsh.  80.  •  2  Ch.  on  Cont.  11th  Am.  ed.  839. 

•Britton  ».  Turner,  6  N.  H.  481;       »  Metzner  r.  Bolton,  9  Exch.  618; 

Laton  V.  King,  19  N.  H.  280 ;  Davis  o.  Parker  v.  Ibbetson,  4  C.  B.  N.  S.  346  ; 

Barrington,   30  N.  H.   529 ;  and  see  Blaisdell  v.  Lewis,  32  Me.  515.    See 

Fenton  v.  Clark,  11  Vt.  560,  and  cases  Reab  v.  Moore,  19  Johns.  337 ;  Kirk  v. 

nipra,  §  714.  Hartman,  63  Penn.  St.  97 ;  Wilmington 

s  Taylor  v.  Laird,  1  H.  &  N.  266 ;  Coal  Co. «.  Lamb,  90  Ul.  465. 
Button  o.  Thompson,  L.  R.  4  C.  P.  330 ;        ^  Baxter  v.  Nurse,  6  M.  &  G.  935. 
White  V.  Atkins,  8  Cush.  367. 
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season.^  But  where  the  hiring  is  merely  at  will,  without 
limit  assigned,  or  without  fixed  periods  of  payment  of  wages, 
a  person  so  employed  may  be  discharged  without  notice.' — 
Hiring  by  weekly  wages,  there  being  no  other  limitation  of 
time  in  the  contract,  is  regarded  as  hiring  by  the  week; 
hiring  by  monthly  wages  as  hiring  by  the  month.* — Special 
regulations  adopted  by  employers  will  be  held  binding,  if 
reasonable,  on  employees,  if  they  have  notice  of  them.* — An 
employee  may  be  dismissed  without  warning  if  he  wilfully 
disobey  any  lawful  order  of  the  employer;*  or  if  he  be  in- 
capable of  doing  the  work  he  undertook  to  do ;'  or  if  he  be 
guilty  of  any  offence  against  decency  or  morality.^ 

§  719.  Where  services  are  rendered  as  a  matter  of  family  or 

friendly  attention,  a  promise  to  pay  will  not  be  in- 

promise  to    ferrcd.    There  is  in  such  cases  no  proposal  to  serve 

K^pii^    for  money,  and  hence  there  can  be  no  acceptance  ;* 

1  Leake,  2d  ed.  273 ;  Beeston  v.  Coll-  a  fixed  term  of  senrioei  cannot  deduct 

yer,  4  Bing.  309  ;  Brown  v,  Symonda,  from  the  Beryant's  wages  for  lost  time, 

8  C.  B.  N.  S.  208 ;  Langton  v,  Carleton,  nor  compel  him  to  make  up  the  lost 

L.  R.  9  Ex.  57.  time.    The  master  may  discharge  the 

'  Kirk  V,  Hartman,  63  Penn.  St.  97.  servant  for  an  unauthorized  absence, 

— ^Where  the  agreement  was  that  P.  but  hy  receiving  the  servant  back  after 

should  work  for  D.  for  *' seven  months  absence  he  waives   the  right.    That 

at  $12  per  month/'  it  was  held  that  death  of  either  party  works  a  dissolu- 

this  was  an  entire  contract,  and  that  tion,  see  tupraj  §§  312,  325 ;  Farrow  r. 

$84  were  to  be  paid  at  the  end  of  the  Wilson,  L.  R.  4  C.  P.  744. 

seven  months,  and  not  $12  at  the  end  *  2  Ch.  on  Cont.  11th  Am.  ed.  843 ; 

of  each  month,  and  that  if  P.  left  with-  Turner  v.  Mason,  14  M.  k  W.  112 ; 

out  cause  before  the    seven   months  Amor  v.  Fearon,  9  A.  &  E.  548 ;  Lilley 

expired,   he  was   entitled  to  recover  v.  Elwin,  11  Q.  B.  742 ;  Lomax  v.  Ard- 

nothing  for  his  services.  Davis  v.  Max-  ing,  10  Exch.  734.    As  to  dismissal  see 

well,  12  Met.  286,  citing  Stark  v.  Par-  «ifpra,  §  717. 

ker,  2  Pick.  267 ;  Olmstead  v.  Beale,  19  ^  Harmer  v,  Cornelius,  5  C.  B.  N.  S. 

Pick.  528;  Thayer  ».  Wadsworth,  19  236. 

Pick.   349 ;    Nichols  v.  Coolahan,   10  ^  Atkin  v,  Acton,  4  C.  &  P.  408 ; 

Met.  449.    But  see  contra,  §  714.  Singer  v.  McCormick,  4  W.  &  S.  265 ; 

•  R.  V.  Hampreston,  5  T.   R.  205 ;  Byrd  v,  Boyd,  4  McG.  246 ;  Jones  v, 

Bayley  v,  Rimmell,  1  M.  &  W.  507.  Jones,  2  Swan,  605 ;  McCormick  v.  De- 

«  Harman  v.  Salmon  Falls  Co.,  35  mjtry,  10  Neb.  515. 

Me.  447 ;  Hunt  v.  Otis  Co.,  4  Met.  464;  •  2  Ch.  on  Cont.  11th  Am.  ed.  838 ; 

see  suprOf  §  24.    It  was  ruled  in  Bast  v.  Munger    v.   Munger,  33    N.   H.   581 ; 

Byrne,  51  Wis.  531,  that  a  master  who  Bundy  v,  Hyde,  50  N.  H.  122 ;  Davis  v. 

keeps  a  servant  in  his  employ  through  Goodnow,  27  Vt.    715 ;    Robinson   v. 
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nor  when  they  are  at  the  time  regarded  on  both  in  cases  of 
sides  as  a  courtesy.^    When  services  are  rendered   family  ser- 
prima  facie  as  a  matter  of  family  duty  or  courtesy,  ^herethere 
it  is  necessary,  if  compensation  is  sought  for  them,  is  no  jecog- 
to  prove  a  distinct  arrangement  between  the  parties  business  re- 
by  which  payment  is  to  be  made;'  the  question,    *  ^^^  ^' 
however,  being  dependent  upon  the  relations  and  circum- 
stances of  the  parties.'    And  this  is  held  to  be  the  case  with 
regard  not  merely  to  blood  relations,  but  to  relations  by  mar- 
riage/ though  this  does  not  apply  where  a  son-in-law,  in  poor 
circumstances,  takes  his  mother-in-law  as  an  inmate  of  his 
family  with  an  understanding  that  he  should  be  paid  for  her 
board  f  nor  to  a  son-in-law  who  materially  assists  a  father-in- 
law;*  nor  to  a  niece  by  marriage  who  does  work  for  her  uncle 
by  marriage.^    The  rule,  also,  does  not  apply  to  services  which 

Cnflhrnan,  2  Denio,  162;    Wilooz   v.  Benio,  152;    Ridgeway  v.  English,  2 

Wiloox,  48   Barb.  329;    Ridgway  v.  Zab.  409;  Candor's  App.,  5  W.  &  S. 

English,  2  Zab.  409 ;  Zerbe  v.  Miller,  513 ;  Steel  v.  Steel,  12  Penn.  St.  64 ; 

16Penn.  St.488;  Hertzogt;.Hertzog,29  Leidig  v.  Coover,  47  Penn.  St.  534; 

Penn.   St.  465 ;  Doffej  v.  Duffej,  44  Miller  v.  Miller,  16  111.  296 ;  Taylor  v. 

Penn.  St.  399 ;  Amej's  App.,  49  Penn.  Lincumfelter,  1  Lea  (Tenn.),  83 ;  Osier 

St  126  ;  Bntler  v.  Slamm,  50  Penn.  St.  v.  Hobbs,  33  Ark.  216.      <*  The    law 

456 ;  Medsker  v.  Richardson,  72  Ind«  holds  that  as  between  near  relatives  a 

323 ;  Brown  v,  Yaryan,  74  Ind.  305 ;  contract  for  seryice  mnst   be  clearly 

Gaenther    v.  Birkicht,   22   Mo.  439  ;  established,  and  will  not  be  implied." 

Spiegelberg  v.  Mink,  1  New  Mex.  308 ;  Opinion  of  Neale,  P.  J.,  adopted  by 

in  Andros  v.  Foster,  17  Vt.  556 ;  Ridg-  supreme  court  in  Overseers  of  Plum 

way  V.  English,  2  Zab.  409  ;  and  Smith  Creek  r.  Overseers,  1  Penn.  Sup.  Ct. 

r.  Smith,  30  N.  J.  Eq.  564,  it  was  held  408. 

that  a  daughter  who  continued  to  serve  '  Harshberger  v,  Alger,  31  Grat.  52 ; 
in  her  father's  family  after  coming  of  O'Connor  v,  Beckwith,  41  Mich.  657. 
age  could  not,  without  proof  of  a  ^2  Ch.  on  Cont.  11th  Am.  ed.  838 ; 
special  contract,  recover  from  the  Sharp  v,  Cropsey,  11  Barb.  224;  De- 
father's  estate ;  and  so  of  a  son,  Bundy  trance  v.  Austin,  9  Barr,  309  ;  Lantz 
V.Hyde, 50 N.H.  122 ;MosteUer'B App.,  v.  Frey,  14  Penn.  St.  201;  Butler  v, 
30  Penn.  St.  473 ;  and  of  a  son-in-law.  Slam,  50  Penn.  St.  456. 
Lovet  V.  Price,  Wright,  Ohio,  89.  •  Wence  v.  Wykoff,  62  Iowa,  644. 

^  BaU  V.  Newton,  7  Cush.  599  ;  Rob-  •  Amey's  App.,  49  Penn.  St.  126 ; 

inson  v.  Raynor,  28  N.  Y.  494 ;  Can-  Shoch  v.  Garrett,  69  Penn.  St.  144. 

dor's  App.,  5  W.  &  S.  515.  '  Gardner  v.  Heffley,  49  Penn.  St. 

*  Munger  v.  Munger,  33  N.  H.  581 ;  163.    That  there  may  be  inferred  from 

Fitch  V,  Peckham,  16  Vt.  150;  Davis  circumstances  a  special  contract  by  a 

V.  Goodnow,  27  Vt.  715  ;  Guild  v.  Guild,  father  to  pay  for  the  services  of  a  minor 

15  Pick.  130 ;  Robinson  v.  Cushman,  2  son,  see  Titman  v.  Titman,  64  Penn. 
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are  rendered  with  the  understanding  that  they  are  to  be  re- 
warded, at  discretion,  by  a  legacy  ;*  nor  when  they  consist  in 
improvements  to  the  defendant's  real  estate,  he  not  having 
asked  to  have  the  work  done,  or  actively  acquiesced  in  it ;' 
nor  when  the  circumstances  are,  for  other  reasons,  inconsistent 
with  the  hypothesis  of  a  business  engagement.* 

§  720.  When  a  stated  salary  is  given,  an  officer  is  obliged. 
Nor  where  *®  *  tu\q^  to  givc  his  wholc  time,  and  cannot  sue  for 
*J»erei8a  extra  compensation  on  a  quantum  meruit.^  Thus, 
salary  or  when  a  Salaried  officer  of  a  corporation  performs  the 
compei^a-  usual  and  ordinary  duties  of  his  office,  as  defined  by 
***'^'  the  charter  or  by-laws,  he  cannot  recover  special 

compensation  therefor,  unless  it  has  been  specially  agreed 
that  he  should  be  so  compensated.'    It  is  otherwise  as  to 

St.  480;  Moiflt'sApp.,  74Penn.  St.  166.  rendered   Bervices  in  navigating   the 

That  there  is  no  implied  contract  to  ship  to  her  home  port.    He  sued  for 

pay  even  an  adult  son  assisting  his  his  services,  but  it  was  held  that  as  the 

father,  see  Zerbe  v.  Miller,  16  Penn.  St.  defendant  had  not  invited  or  knowingly 

488 ;  Mosteller's  App.,  30  Penn.   St.  permitted  the  services,  and  had  repa- 

473.  diated  them  when  brought  to  his  notice, 

1  Baxter  v.  Gray,  3  M.  &  G.  771;  he  could  not  be  made  liable.  Anson, 
Little  V.  Dawson,  4  Dall.  Ill ;  Walk-  ut  supra^  16  ;  Leake,  2d  ed.  59.  In  a  case 
er's  Est.,  3  Rawle,  243  ;  Neal  v.  Gil-  in  New  York,  in  1880,  it  appeared  that 
more,  79  Penn.  St.  421.  That  though  the  plaintiff  and  the  defendant  who 
there  can  be  no  recovery  for  services  were  in  the  habit  of  having  business 
rendered  on  the  mere  expectation  of  a  transactions  together  to  a  large  amount, 
legacy,  there  can  be  recovery  for  ser-  were  accustomed  from  time,  to  time  to 
vices  to  a  deceased  person  who  has  render  each  other  services  of  courtesy- 
contracted  to  pay  for  them  by  provision  not  to  be  brought  into  the  accounts.  It 
in  his  will,  but  has  neglected  to  make  was  held  that  these  services  were  mat- 
such  provision,  see  Miller  v.  Lash,  85  ters  of  mutual  accommodation,  to  be 
N.  C.  51.  regarded  as  gratuitous.    Potter  v.  Car- 

«  Munro  t7.  Butt,  8  E.  &  B.  738 ;  Pat-  penter,  76  N.  Y.  157. 

terson  v.  Luckley,  L.  R.  10  Ex.  330;  «  Supra,  §§  500-2;  tn/ra,  §  720. 

see  supra^  §  22.  *  New  York,  etc.  R.  R.  v.  Ketchum, 

9  Fitch  v.   Peckham,   16   Vt.    150;  27  Conn.  1 80 ;  Loan  Ass.  v.  Stonemetz, 

Spring  V.  Hulett,  104  Mass.  591  ;  supra^  29  Penn.  St.  534 ;  Eilpatrick  v.  Bridge 

§  22;  White  v.  Corlies,  46  N.  Y.  467.  Co.,  49  Penn.  St.  121 ;  Merrick  v.  Coal 

In  Taylor  v.  Laird,  26  L.  J.  Exch.  329,  Co.,  61  111.  472;.  Cheeny  v.  R.  R.,  68 

1  H.  &  N.  266,  the  captain  of  a  ship,  111.  570 ;  Holder  v.  R.  R.,  71  lU.  106  ; 

after  a  contract  to  take  command  for  a  Franz  v.  R.   R.,   55  Iowa,   107.    See 

certain  voyage  at  fixed  wages,  aban-  Condon  v.  Jersey  City,  43  N.  J.  L.  452 ; 

doned  the  command  during  the  voyage,  and  cases  supra^  §  502. 
but  afterwards,  without  being  asked, 
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extraordinary  services  not  in  the  line  of  his  duties,^  An 
apprerrtice,  also,  cannot  recover  from  his  master  for  extra  work, 
even  though  there  be  a  promise  to  pay.^ 

§  721.  As  analogous  to  the  above  rulings  may  be  considered 
those  in  which  it  is  held  that  a  party  who  takes 
land  on  which  there  are  burdens  may  bind  himself,  takiDgiand 
by  the  mere  fact  of  taking  the  land,  to  pay  such  ^^^^^ 
burdens.  That  in  such  cases  the  party  holding  the  ^^^rdena. 
incumbrance  may,  in  most  jurisdictions,  sue,  we  will  see  here- 
after.^ It  is  now  to  be  observed  that  a  party  accepting  a  deed- 
poll,  binds  himself  to  perform  any  conditions  implied  by  the 
deed.  "  By  the  law  of  this  commonwealth,  affirmed  by  many 
decisions,  the  grantee,  by  the  acceptance  of  the  deed,  becomes 
liable  to  perform,  according  to  its  terms,  any  promise  or  under- 
taking therein  expressed  to  be  made  in  his  behalf,  although, 
DOt  having  himself  signed  the  deed,  he  must,  while  the  old 
forms  of  action  were  retained,  have  been  sued  in  assumpsit 
and  not  in  covenant."*  **The  fact  that  the  defendant  has 
since  sold  all  the  lands  to  a  third  person  affords  no  reason  for 
denying  or  limiting  his  liability  on  his  agreeikent  with  the 
plaintiff."*  •  ,' 

1  Franz  r.  R.  R.,  ttt  <«pra.  Mai».    182;    Coolidge    v.  Smith,    129 

'  Bailey  v.  King,  1  Whart.  113 ;  supra,  Mass.  664 ;  Rogers  v.  Fire  Co.,  9  Wend. 

§  500.  611 ;  Rawson  v.  Copland,  2  Sand.  Ch. 

s  See  infra,  §  786  a.  261.    See  Mnhlig  v.  Fiske,  131  Mass. 

*  Otaj]  C.  J.,  Locke  ^^  Homer,  131  113. 

Mass.  103,  citing  Fenton  v.  Lord,  128  *  Qr&y,  C.  J.,  Reed  v.  Paul,  131  Mass. 

Mass.  466 ;  Dickason  v.  WUliams,  129  132. 
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CHAPTER  XXIII. 


MONEY  HAD  AND  RECEIVED. 


General  mle  that  Buit  for  money  had 
and  received  may  be  maintained 
where  one  person  receives  money  for 
another,  §  722. 

Money  must  have  been  received  to 
plaintiffs  use,  §  723. 

I.  MOVBT  BBCSrVED  BT  ORB  PBB80H'  FOR 
AKOTHBR. 

Agent  liable  to  principal  snbject  to 
terms  of  agency,  §  724. 

Even  though  object  be  illegal,  §  725. 

So  of  trustee  who  admits  balance,  § 
726. 

Executor  not  liable  to  distributees  un- 
less on  admitted  claim,  §  727. 

Money  received  to  use  of  third  party 
cannot  be  sued  for  by  such  party 
without  acknowledgment,  §  728. 

Stakeholder  not  liable  until  contin- 
gency occurs,  §  729. 

II.   MOBBT  WBONGFITLLT  OBTAIBBD. 

Money  wrongfully  obtained  may  be 
sued  for  as  money  received  to  plain- 
tiff's use,  §  730. 

A.  may  recover  proceeds  of  his  prop- 
erty wrongfully  sold  by  B.,  §  731. 

When  A.'s  money  in  B.'s  hands  is 
wrongfully  obtained  from  B.  by  C, 
it  may  be  recovered  from  C.  by  A.,  § 
732. 

Such  money  cannot  be  pursued  in  hands 
of  strangers,  §  733. 

Goods  fraudulently  obtained  may  be 
followed  into  other  hands,  §  734. 

Slection  to  waive  tort  when  made  is 
Jlnal,  §  736. 

as 


Value  of  goods  unlawfully  obtained 
may  hfi  recovered  back,  §  736.- 

Money  obtained  by  extortion  may  be 
recovered  back,  §  737. 

So  of  money  obtained  by  carriers,  hotel 
keepers,  and  public  officers,  §  738. 

Proceeds  of  goods  wrongfully  sold  may 
be  recovered  from  sheriff,  §  739. 

Money  obtained  by  legal  process  cannot 
be  recovered  back,  §  740. 

Nor  can  money  paid  for  illegal  pur- 
poses, §  741. 

III.   MOKBT  PAID  WITHOUT  GOVSIDBBA- 

TIOB. 
• 

Money  paid  on  an  inoperative  contract 
may  be  recovered  back,  §  742. 

Deposit  on  real  estate  may  be  recovered 
back  on  failure  to  make  title,  §  743. 

Money  paid  for  worthless  securities 
may  be  recovered  back,  §  744. 

Money  paid  cannot  be  recovered  back 
when  contract  is  prevented  from  com- 
pletion by  ccuust  §  745. 

When  title  of  goods  is  warranted,  price 
can  be  recovered  back ;  and  so  when 
there  is  breach  of  warranty  going  to 
whole  consideration,  §  746. 

When  failure  of  consideration  is  im- 
putable to  plaintiff,  he  cannot  re- 
cover, §  747. 

On  partial  failure  of  consideration, 
price  when  entire  cannot  be  recov- 
ered back,  §  748. 

A  party  buying  on  speculation  and 
losing  cannot  recover  back,  §  749. 

Compromise  money  paid  voluntarily 
cannot  be  recovered  back,  §  750. 
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[§  722. 


Monej  paid  from  motiyes  of  policy  or 
kindness  cannot  be  recovered  back, 
nor  debts  of  honor,  §  761. 

IV.  MovET  PAID  nr  mistake. 

Money  paid  in  mistake  of  fact  may  be 
reoovered  ba<^,  §  762. 


Mere  negligence  does  not  preclude  party 

from  recovering,  §  763. 
Money  paid  in  mistake  of  law  cannot 

be  recovered  back,  §  764. 
When  money  paid  by  third  person  to 

agent  can  be  recovered  back,  §  766. 


§  722.  Whbn  money  is  received  by  one  party  to  another's 
use  in  such  a  way  that  a  contractual  relation  may   ^^^^  ^^^ 
be  assumed  to  exist  between  them,  or  where  money  partyought 
is  taken  wrongfully  by  one  party  from  another,  or  is  money  to 
paid  without  consideration,  or  is  paid  in  mistake,  use^suit* 
an  action  for  money  had  and  received  may  at  com-  {°^°^^^®y 
mon  law  be  maintained  by  the  party  for  whose  ben-  received 
efit  the  money  should  be  held  against  the  party  Safn-^ 
holding  the  money.  In  such  cases,  however,  it  must  *'^*'^®^- 
appear  that  the  defendant  received  money ;  not  merely  mon- 
ey's worth,  such  as  stock  or  goods.* — Lord  Mansfield,  in  a 
famous  judgment,  speaks  of  a  suit  for  money  had  and  received 
"as  a  kind  of  equitable  action  ;"^  and  though  in  England  this 
was  once  regarded  as  going  too  far,'  yet  in  this  country,  in 
part  from  the  convenience  of  the  procedure,  in  part  in  some 
jurisdictions  from  lack  of  a  distinctive  court  of  chancery, 
Lord  Mansfield's  opinion  has  been  accepted  in  many  juris- 
dictions, and  liability  maintained  for  money  had  and  received 
in  all  cases  in  which  equity  would  hold  a  party  responsible 
for  money  which  he  ought  rightfully  to  pay  another.*     And 
even  in  England   the  preponderance  of  opinion   is  in  con- 
formity with   the  views  of  Lord  Mansfield,  that  "where 
money  is  due  ex  aequo  et  bonOy  it  may  be  recovered  in  a^  ac- 


>  Chitty  on  PL  10th  Am.  ed.  (1879)  Herrin  ».  Libby,  36  Me.  360 ;  Knapp 
362 ;  Marsh  v.  Keating,  1  Bing.  N.  G.  v.  Hobbs,  60  N.  H.  478 ;  Bogart  v.  Ne- 
198 ;  Beardsley  t^.  Root,  11  John.  464 ;  Tins,  6  S.  &  R.  369  ;  Iryine  v.  Hanlon, 
Ralston  V,  Bell,  2  Ball.  242 ;  Hants  v.  10  S.  &  R.  219  ;  Harvey  v.  Turner,  4 
Sealey,  6  Binn.  406,  and  cases  cited  Rawle,  223 ;  Arrott  v.  Brown,  6  Whart. 
m/ra,  §  723.  9 ;  Neff  v.  Homer,  63  Penn.  St.  329  ; 

*  Moses  V.  Maofarlan,  2  Bnrr.  1012.  American  Steamship  Co.  v.  Young,  89 

>  Miller  v.  Atlee,  3  Ex.  799  ;  Johnson  Penn.  St.  186 ;  Gallagher  v.  Frorer,  4 
9.  Johnson,  3  B.  &  P.  169.  lU.  Ap.  330. 

^  Allen  r.  McKeen,  1  Sumner,  317 ; 
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tion"  of  this  class.*    This  is  a  fortiori  the  case  under  recent 
legislation  prescribing  that  when  there  is  a  conflict  between 
common  law  and  equitable  doctrine  the  latter  is  to  prevail. 
§  723.  To  sustain  an  action  of  this  class  it  is  not  necessary 

that  there  should  be  express  contractual  relations 
muBt  have  between  the  plaintiff  and  the  defendant.'  It  is 
cefved^  enough  if  such  relations  can  be  implied  from  the 
piaintifPe      facts.     A  party-  who  knowingly  receives  money  as 

agent  for  another,  such  agency  being  either  express 
or  implied  from  the  nature  of  the  transaction,  is  bound  to  pay 
the  money  so  received  over  to  such  other  person.*  Thus, 
when  one  of  two  joint  contractors  receives  the  money  due 
them  both,  he  is  liable  to  the  other  in  a  suit  for  money  had 
and  received.*  Monej/j  however,  must  have  been  received,  and 
the  action  does  not  lie  to  recover  specific  articles  which, 
though  reducible  to  money,  have  not  been  so  reduced.'^  Hence, 
bank  stock  or  other  securities  cannot  be  recovered  in  specie  in 
this  form  of  action.*  But,  on  proof  of  the  reception  by  the 
defendant  of  whatever  passes  as  currency — e.  ^.,  bank  notes — 
there  may  be  a  recovery,  if  the  property  be  in  the  plaintiff, 
and  the  other  constituents  of  the  action  are  made  out.'  And 
when  articles  are  readily  converted  into  cash,  and  when  the 
probability  is,  from  the  nature  of  the  case,  that  they  were  so 
converted  by  the  defendant,  it  will  require  but  slight  ex- 
trinsic indications  to  support  the  inference  of  such  conversion.' 

I  2  Gh.  on  Cont.  11th  Am.  ed.  898 ;  Walker,  4  B.  &  C.  163 ;  Marsh  v,  Keat- 

oiting  Tindal,  C.  J.,  Smith  v.  Jones,  11  ing,  1  Bing.  N.  C.  198 ;  Morgan  v,  El- 

L.  J.  G.  P.  100.  ford,  L.  R.  4  C.  D.  352 ;  Beardslej  v. 

<  Infra,    §§   732  et  seq.;    Mason   v.  Root,  11  Johns.  464;  Hants  v.  Sealejr, 

Waite,  17  Mass.  563 ;  Harper  v.  Clax-  6  Binn.  405. 

ton,  62  Ala.  46.  •  Infra,  §§  734-736 ;  Nightingale  v. 

>  Infra,  §  728 ;  Marshall  v.  Hopkins,  Devisme,  5  3arr.  2589 ;  M'Lachlan  v. 

16  East,  309 ;  Clarance  v.  Marshall,  2  Evans,  1  Y.  &  J.  380. 

C.  &  M.  495  ;  Enapp  v.  Hobbs,  50  N.  '  Floyd  v.  Day,  3  Mass.  403 ;  Pajson 

H.  476 ;  Carnegie  v.  Morrison,  2  Met.  o.  Whitcomb,  15  Pick.  212 ;  Emerson 

396 ;  Eagle  Bank  v.  Smith,  5  Ck>nn.  71.  v.  Baylies,  19  Pick.  55 ;  Shepard  r. 

*  Kelly  ».  Evans,  3  Pen.  &  W.  387 ;  Palmer,  6  Conn.  95  ;  Ainslie  v.  Wilson, 

Galbreath  v.  Moore,  2  Watts,  86.  7  Cow.  662. 

s  2  Ch.  on  Cont.  11th  Am.  ed.  902 ;  *  Infra,  §  731 ;  Longchamp  v.  Kenny, 

Moore  v.  Pyke,  11  East,  52 ;  Wharton  v.  1  Dougl.  137 ;  WhitweU  v.  Bennett,  3 
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A  party,  also,  who  makes  himself  liable  for  money  had  and 
received,  is  estopped  from  saying  that  the  money  was  not 
actually  in  his  custody.^  But  the  title  to  land  cannot  be 
tried  in  this  form  of  action.* — As  will  be  hereafter  seen,  the 
rule  in  England  and  in  some  jurisdictions  in  this  country  is 
that  the  plaintiff  cannot  recover  in  this  or  any  other  con- 
tractual suit,  unless  an  acknowledgment  of  indebtedness  from 
the  defendant  to  the  plaintiff  can  be  implied  from  all  the  cir- 
cumstances of  the  case.'  Bqt  the  great  preponderance  of 
authority  in  this  country  is  to  the  effect  that  it  is  not  neces- 
sary to  enable  a  plaintiff  to  sue  on  a  contract  that  he  should 
have  been  a  party  to  it.* 

I.   MONEY  RECEIVED  BY  ONE  PERSON  FOR  ANOTHER. 

§  724.  Where  an  agent  receives  money  from  his  principal 
for  specific  objects,  and  the  principal  revokes  the 
directions  before  the  money  is  appropriated,  the  uabieto 
agent  is  liable  to  the  principal  in  an  action  for  euiSeS^to 
money  had  and  received.*    An  agent,  also,  who  re-   ^''™®  ^^ 
pudiates  his  principal's  authority,  or  who  disposes 
of  the  principal's  property  in  violation  of  orders,  is  at  any 
time  liable  in  this  form  of  action  for  the  money  in  his  hands.^ 
An  agent,  also,  intrusted  with  an  article  to  sell  may  in  this 
way  be  sued  for  the  proceeds,  whether  the  sale  was  for  money 
ornot.^    But  when  an  agent,  when  performing  his  duties  as 
Bucb,  loses  money  employed  at  the  time  in  the  agency,  the 

B.  k  P.  559 ;  Hunter  v,  Welsh,  1  Stark.  >  Leake,  2d  ed.  113 ;  Wh.  on  Agency, 

178 ;    Hatten  v.   Robinson,   4  Blackf.  §  250 ;    Taylor  v.  Lendey,  9  East,  49  ; 

480.  Fletcher  v.  Marshall,  15  M.  &  W.  755  ; 

^  Jackson  v.  Mayo,  11  Mass.   152;  Parry  r.  Roberts,  3  A.  &  E.  118 ;  Schee 

Emerson  v.  Baylies,  19  Pick.  55.  v.  Hassinger,  2  Binn.  325. 

«  Ker  V,  Osborn,  9  East,  378 ;  Clar-  «  Ibid. ;  Thorpe  v.  Thorpe,  3  B.  &  Ad. 

anee  v.  Marshall,  2  C.  &  M.  495  ;  Wy-  580  ;   Parry  v.  Roberts,  3  A.  &  E.  718 

man  r.  Hook,  2  Oreenl.  338  ;  Bigelow  Fletcher  v.  Marshall,  15  M.  &  W.  755 

r.  Jones,  10  Pick.  165  ;  Baker  v.  Howell,  Hemenway  v.  Hemenway,  5  Pick.  389 

6  S.  &  R.  481 ;  and  other  cases  cited  2  Jackson  v.  Baker,  6  Ck>w.  183 ;  Chinn 

Ch.  on  Cont.  11th  Am.  ed.  907.  v,  Chinn,  22  La.  An.  699. 

*  Infra,  §  728.  t  MUler  v.  Miller,  7  Pick.  136. 

«  Infra,  §§  728,  786  et  seq.  794. 
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remedy  against  him  is,  not  a  suit  for  money  had  and  received, 
for  to  this  the  answer  would  be  that  he  had  employed  the 
money  as  the  principal  directed,  but  an  action  on  the  case  for 
negligence.^ — ^A  previous  demand  is  not  necessary  to  sustain 
an  action  against  a  factor  who  improperly  neglects  to  render 
an  account  of  sales.' 

§  725.  Even  when  a  traffic  is  illegal,  an  agent  receiving 
money  to  engage  in  it  will  not  be  entitled  to  retain 
though  as  against  his  principal  such  money  after  the  agent's 
mil^.^^  authority  is  revoked,*  supposing  the  object  of  the 
suit  be  not  to  obtain  a  share  in  illegal  profits.^  Nor 
can  an  agent,  where  part  of  the  consideration  was  illegal,  set 
up,  after  the  accounts  between  him  and  the  principal  are 
closed,  the  illegal  taint.'  But  if  the  act  of  constituting  the 
agency  be  itself  a  substantive  crime,  then  there  can  be  no 
recovery.* 

I  Wh.  on  Agency,  §§  277,  306,  537  ;  was  held  in  MasBaohosetts  in  1880  that 

Wh.  on  Neg.  §  156 ;  Parry  v,  Roberts,  under  such  circumstanoes  he  was  ac- 

3  A.  &  E.  118  ;  Mazetti  v.  Williams,  1  countable  in  this  form  of  action  to  the 
B.  &  Ad.  415 ;  Wilson  v.  Short,  6  Hare,  several  heirs  for  their  respectiye  shares 
366 ;  Farebrother  v.  Anslej,  1  Camp,  of  the  dividends.  €k>lt  v,  Clapp,  127 
343 ;  Bell  v,  Cunningham,  3  Pet.  69 ;  Mass.  476. 

Bodge  V.  Tileston,  12  Pick.  328 ;  Hinde  *  Supra,  §  357 ;  Taylor  v.  Lendey,  9 

V.  Smith,  6  Lansing,  464;   Arrott  v.  East,  49 ;  Fletcher  V.Marshall,  15  M. 

Brown,  6  Whart.  9  ;  Harvey  v.  Turner,  &  W.  755  ;  Parry  v»  Roberts,  3  A.  &  E. 

4  Rawle,  223 ;  Gilson  v.  Collins,  66  111.  118 ;  Planters'  Bk.  v.  Union  Bk.,  16 
136.  Wall.  483 ;   Lestapies  v,  Ingraham,  5 

*  Supra,  §  575  ;  Chapman  v.  Shaw,  Barr,  71 ;  Daniels  v,  Barney,  22  Ind. 

5  Qreenl.  59  ;  Langley  v.  Sturtevant,  209 ;  Chinn  v.  Chinn,  22  La.  An.  599 ; 
7  Pick.  214 ;  Cooley  v.  Betts,  24  Wend,  and  oases  cited  tupra,  §  367  ;  see,  also, 
203;  Witherup  v.  Hill,  9  S.  &  R.  11.  §§^  335,  341,  343,  352. 

One  of  several  heirs  agreed  with  the  ^  Buck  v.  Albee,  26  Vt.  184 ;  Lemon 

co-heirs  to  purchase  certain  shares  of  v.  Qrosskopf,  22  Wis.  447 ;  cited  Wald's 

stock  in  a  corporation  for  their  joint  Pollock,  328-9. 

benefit,  he  taking  the  conveyance,  and  '  Ibid. ;   Farmer  v.  Russell,  1  B.  & 

the  other  heirs  contributing  their  re-  P.  296 ;    Bonsfield  v.  Wilson,  16  M.  & 

spective  proportions  of  the  purchase-  W.  185  ;  Nicholson  v.  Gooch,  5  E.  &  B. 

money,  subject  to  future  adjustment.  999 ;   Murray  v,  Vanderbilt,  39  Barb. 

He  refused,  on  acquiring  title  to  the  140 ;  Gilliam  v.  Brown,  43  Miss.  641 ; 

shares,  to  make  any  adjustment,  in-  Anderson  v.  Moncrieff,  3  Desaus.  124; 

forming  the  others  that  he  had  con-  and  see  cases  cited  supra,  §§  338,  357. 

eluded  to  keep  the  stock  himself.    It  *  Supra,  §§  353-7. 
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§  726.  A  trustee,  so  far  as  concerns  funds  flowing  into  his 
hands  in  his  fiduciary  capacity,  is  not  liable  in  this 

Trustee 

form  of  action  to  the  cestui  que  trusty  until  account  who  admits 
stated,  or  until  a  sum  is  specifically  set  apart  by  du*^«Stti 
him  as  due  the  latter  in  an  action  for  money  had  l^^^l^ 
and  received.    The  procedure  must  be  in  equity. 
*'No  action  at  law  for  money  had  and  received,  can  be  main- 
tained against  him,  though  he  has  money  in  his  hands  which, 
under  the  terms  of  the  trust,  he  ought  to  pay  over  to  the  cestui 
que  trusty  but  which  he  still  holds  in  the  character  of  trustee 
only/'^     It  is  otherwise  as  to  balances  conceded  to  be  due. — 
^' If  the  trustee  by  appropriating  a  sum  as  payable  to  the  cestui 
que  trust  or  otherwise,  admits  that  he  holds  it  to  be  paid  to 
the  cestui  que  trust  and  for  his  use,  the  character  of  the  relation 
between  the  parties  is  changed,  and  the  trustee  does  not  hold 
it  as  a  trustee,  properly  so  called,  but  as  a  receiver,  for  the 
other  party,  who  may  maintain  an  action  at  law  for  money 
had  and  received."* — ^The  fact  that  a  trust  is  so  constructed 
as  to  involve  in  its  execution  acts  contravening  a  statute  does 
not  relieve  the  trustee  from  his  liability  to  pay  over  an  ad- 
mitted balance  when  demanded  by  the  cestui  que  trust^ — A 
trustee  who  mingles  trust-money  with  his  own  funds,  is  liable 
for  interest,^  and  is  liable  for  compound  interest  in  case  of 
any  negligence,  or  in  case  of  his  using  the  money  in  business.* 
If  he  fail  to  distinguish  between  his  funds  and  his  principal's, 
in  a  common  mass,  the  aggregate  will  be  charged  to  him  as 
bis  principal's.' 

I  Per  our.  in  Edwards  v.  Lowndes,  1  ^  Wh.  on  Ag.  §§  243,  788 ;  Barney  v. 

E.  &  B.  89  ;  adopted  in  Leake,  2d  ed.  Saunders,  16  How.  U.  S.  535 ;  Green 

116  ;  Pardoe  v.  Price,  16  M.  &  W.  451 ;  v.  Winter,  1  Johns.  Ch.  26 ;  Jaoot  v. 

Hester  o.  Loaghry,  6  lU.  App.  362.  Emmett,  11  Paige,  142 ;  Dyott's  Est.,  2 

*  Per  can  in  Edwards  v.  Lowndes,  1  Watts  k  S.   565 ;    Graver's  App.,  50 

E.  k  B.  891 ;  Remon  v.  Hajward,  2  A.  Penn.  St.  189  ;  Jenkins  v.  Walter,  8 

&  E.  666 ;   see  Boynton  v.  Dyer,  18  GiU  k  J.  218. 

Pick.  6 ;  Jenkins  v.  Walter,  8  Gill  k  •  Boynton   v.    Bjer,    18    Pick.   1 ; 

J.  218.  Evertson  v.  Tappan,  5  Johns.  Ch.  497 ; 

s  Supra,  §§  335,    341,    343,    352;  Luken's  App.,7  W.&  S.  48;  Rowan  v. 

Sheppard  v.  Ozenford,  1  K.  &  J.  491 ;  Kirkpatriok,   14  111.   1 ;    see  Norris's 

Worthington  v.  Cortis,  L.  R.  1  C.  O.  App.,  71  Penn.  St.  106. 

419.  «  Wh.  on  Agency,  §  203. 
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§  728.]  CONTRACTS,  [CHAP.  XXIH. 

§  727.  Distributive  interests  in  an  estate  cannot  ordinarily 
be  sued  for,  when  in  the  hands  of  an  executor,  as 
not  liable  moucy  had  and  received.  The  proceeding  must  be 
teesunl^s  ^^  ^^^  probate  or  other  court  having  jurisdiction.^ 
tSiciSm  ^^^  when  an  executor  admits  that  he  holds  a  spe- 
cific fund  to  the  use  of  a  particular  legatee,  then  he 
can  be  sued  for  such  fund  in  ad  action  for  money  had  and  re- 
ceived.' And  such,  also,  is  the  rule  as  to  distributive  shares 
admitted  to  be  due.'  He  is,  also,  thus  liable  for  money  lent 
to  him,  or  had  and  received  by  him  as  executor.^ 

§  728.  Where  A.  receives  money  from  B.  to  be  paid  to  C. 
Money  re-  (^  where  B.  deposits  money  with  A.  to  O.'s  credit), 
ceived  to  A.  is  not,  as  a  rule,  liable  to  0.  in  an  action  for  money 
part}'  can-  had  and  received,  unless  there  is  an  acknowledgment 
fo?by  sn^  ou  A.'s  part  to  0.  that  he  holds  the  money  to  C.'s 
party  with-  order,  or  unless  agency  be  proved.*  A  banker,  for 
knowiedg-  instance,  who  receives  money  to  meet  a  bill,  is  not, 
without  a  prior  notification  or  acknowledgment  to 
the  holder,  or  an  undertaking  by  him  to  the  holder,  liable  to 
the  holder  for  the  amount,  since,  until  such  notification,  the 
money  could  be  recalled  by  the  depositor.*  Nor  has  the  holder, 
without  some  such  relation  between  them,  any  claim  in  equity/ 
And,  as  a  general  rule,  an  order  to  a  banker  or  other  agent  to 
hold  money  due  the  principal  to  the  order  of  a  third  person 
does  not  enable  the  remittee  to  sue  the  agent  in  an  action  for 
money  had  and  received  until  there  is  an  acknowledgment  by 
the  agent  of  the  claim  of  the  remittee.'    Thus,  where  P.  re- 

1  Jones  V.  Tanner,  7  B.  &  C.  542 ;  Barlow  v.  Browne,  16  M.  k  W.  126 ; 

see  Gregory  v.   Harman,   3  C.   &  P.  Mandeville  v,  Welch,  5  Wheat.  277 ; 

205.  Fugare  v.  Mntnal  Soc.,  46  Vt.   362; 

*  Tophsm  V.  Morecroft,  8  B.  &  B.  Gibson  v,  Cooke,  20  Pick.  18  ;  Exchange 
972 ;  Howard  v,  BrownhiU,  23  L.  J.  Q.  Bk.  v.  Rice,  107  Mass.  37 ;  Fithian  v, 
B.  23.  Monks,  43  Mo.  503.    As  to  novation, 

>  Wilson  V.  Wilson,  3  Binn.  557.  see  tn/ra,  §§  852  et  seq, 

^  Ashby  V.  Ashby,  7  B.  &  C.  444 ;  ^  Leake,  2d  ed.  115,  citing  Moore  v, 

Powell  V.  Graham,  7  Taant.  586 ;  see  Bashell,  27  L.  J.  Ex.  3.     See  supra,  §§ 

Dowse  V.  Coxe,  3  Bing.  20.  506-7  ;  infra,  §  794. 

•  See  supra,  §§  506-7 ;  infra,  §  794 ;  ▼  Hill  v.  Royds,  L.  R.  8  Eq.  290. 
Leake,  2d  ed.  115 ;  Dicey  on  Parties,  *  Malcolm    v,  Scott,   6   Exch.   601 ; 
93  ;  Williams  v.  Everett,  14  East,  582 ;  Brind  v,  Hampshire,  1  M.  &  W.  365  ; 
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CHAP.  XXIII.]  MOKET   HAD  AND  REOEIYBD.  [§  728. 

mitted  to  B.  a  bank  note,  endorsed  ^*  pay  to  the  order  of  B. 
under  provision  for  my  note  in  favor  of  C,  payable  at  the 
house  of  B.,  on  1st  January,  1830 ;"  and  B.  received  the  pro- 
ceeds of  the  note,  but  refused  to  pay  them  over  to  C. ;  it  was 
held  that  C.  could  not  maintain  an  action  for  money  had  and 
received  against  B.,  because  B.  had  never  agreed  to  hold  the 
money  for  O.'s  benefit.^  To  entitle  the  remittee  to  recover, 
the  depositor  should,  it  has  been  held,  have  lost  control  over 
the  deposit.'  But  the  undertaking  may  be  made  by  the  depos- 
itary to  the  depositor  as  agent  for  the  party  in  whose  favor 
the  deposit  was  made.  In  this  case  there  is  liability  from  the 
depositary  to  the  party  beneficially  interested.*  And  when  the 
party  accepting  the  deposit  has  entered  into  an  engagement  to 
hold  for  the  remittee,  then  the  remittee  may  maintain  the 
Buit.^ — That  when  A.  is  indebted  to  B.  and  B.  is  indebted  to 
C,  A.'s  debt  may  by  an  agreement  between  A.,  B.,  and  C, 
be  placed  to  the  credit  of  C,  was  asserted  by  BuUer,  J.,  in  an 
early  case  ;^  and  has  been  since  then  recognized  as  settled  law.* 
Such  an  arrangement  is  virtually  a  novation ;  a  new  contract 
being  formed  on  a  sufficient  consideration,  and  the  old  cour 
tract  being  extinguished.^ — As  has  been  already  seen,®  it  is 
held  in  England,  and  in  several  states  in  this  country,  that 

I 

Carey  p.  Adkins,  4  Camp.  93;  Tieman  signor,  and  wish  to  have  his  set-off; 

0,  Jackson,   5   Pet.  680 ;    Carnegie  v,  but  if  there  is  anything  like  an  assent  on 

Uonison,  2  Met.  396.     See,  however,  the  part  of  the  holder  of  the  money ^  in  that 

discussion  infra j  §§  784  et  seq.  case  I  think  that  this,  which  is  an  equitable 

*  Wedlake  v.  Hnrley,  1  C.  &  J.  83,  action**  (money  had  and  received),  "w 
aff.  WiUiams  v.  Everett,  14  East,  582 ;  maintainable.** 

Gibson  v.  Minet,  R.  k  M.  68.  See  Jones  v.  Carter,  8  Q.  B.  134. 

'  Seaman  v.  Whitney,  24  Wend.  260.  That  there  must  be  an  acknowledgment 

*  Wh.  on  Agency,  §§  4,  6,  147,  398 ;  between  the  parties  to  constitute  a  con- 
supraj  §  723 ;  tn/ra,  §  794.  See  Lilly  r.  tractnal  relation,  see  Noble  v.  Discount 
Hays,  5  A.  &  E.  548.  Co.,  5  H.  &  N.  225  ;  Cuxon  v.  Chadley, 

In  Snrtees  v.  Hubbard,  4  Esp.  203,  3  B.  &  C.  591. 

Lord  Ellenborough  says :  '*  Choses  in  ^  Griffin  v.  Weatherby,  L.  R.  3  Q.  B. 

action  are  not   generally  assignable.  753;  Walker  v,  Rostron,  9  M.  &  W. 

Where  a  party  entitled  to  money  assigns  411 ;  Cobb  v,  Becke,  6  Q.  B.  930 ;  Wy- 

over  his  interest  to  another,  the  mere  man  v.  Smith,  2  Sandf.  331. 

act  of  assignment  does  not  entitle  the  *  Tatlock  v.  Harris,  3  T.  R.  180. 

asBignee  to  maintain  an  action  for  it.  ^  See  infra,  §§  852  et  seq. 

The  debtor  may  refuse  his  assent ;  he  '  Ibid, 

may  have  an  account  against  the  as-  *  Supra,  §  506 ;  and  see  infra,  §  784. 
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there  ipust  be  a  contractual  relation,  express  or  implied,  be- 
tween the  plaintiff  and  the  defendant,  to  sustain  the  suit. 
Thus,  it  was  held  in  Massachusetts  in  1880,  that  F.,  a  party 
who  receives  money  as  his  own  from  an  executor  who  pays  it 
under  a  mistake  to  F.  instead  of  to  L.,  cannot  be  made  liable, 
in  an  action  for  money  had  and  received,  to  L.,  the  person 
entitled  under  the  will  to  receive  the  money.^  On  the  other 
hand,  the  opinion  which,  however  unsiistained  in  principle,  is 
now  accepted  in  most  jurisdictions  in  this  country,  is  that 
where  A.  gives  money  to  B.,  to  which  C.  is  entitled,  and  for 
C.'s  use,  suit  may  be  brought  for  this  money  by  0.'  Hence,  it 
was  held  in  Michigan  in  1880,  that  where  an  arrangement  was 
made  whereby  E.  was  to  deduct  from  the  wages  of  his  workmen 
the  amount  due  for  goods  sold  them  by  S. ;  but  E.,  after  making 
the  deduction,  refused  to  pay  over  the  amount  to  S.,  S.  might 
maintain  an  action  for  money  had  and  received  on  the  agree- 
ment against  E.' 

§  729.  When  money  is  deposited  with  a  stakeholder,  he  is 
stakehoid-  ^^^  liable  in  an  action  tor  money  had  and  received 
ernotiia-     until   the    continirency   happens  upon  which    the 

ble  until  .  ui  1  u  V^  u 

contingen-  money  IS  payable,  unless  such  contingency  be  no 
cy  occurs.  jQ^ggj.  possible,  in  which  case  the  money  is  payable 
to  the  party  depositing  it,  if  not  otherwise  provided  by  the 
agreement  under  which  the  deposit  is  made.^  An  auctioneer 
is  thus  bound  with  regard  to  a  deposit  received  by  him  at  an 
auction.  If  the  sale  is  perfected,  it  goes  to  make  up  the  pur- . 
chase  money.  But  if  the  sale  be  not  perfected,  and  it  is  not 
by  the  terms  of  sale  applicable  to  costs,  it  may  be  recovered 
back  by  the  depositor  in  an  action  for  money  had  and  re- 
ceived.^   If  a  wager  be  illegal,  either  party  may  claim  his 

>  Moore  v,  Moore,  127  Mass.  22.  fence  a  payment  in  violation  of  his  in- 
'  Infra,  §  785.  structions,  see  Cowling  v,  Beaohum,  7 
'  Donkersley  v.  Levy,  38  Mich.  54.  Moore,  465  ;    Wilkinson  v.  Godefrej, 
^  Supra,  §§  593  et  acq. ;  Leake,  2d  ed.  9  A.  &  E.  536. 
116  ;  Brown  v.  Orerbury,  11  Ex.  715 ;  *  Edwards  v.  Hodding,  5  Taunt.  816  ; 
Dines  v.  Wolfe,  L.  R.  2  P.  C.  280 ;  El-  Duncan  v.  Cafe,  2  M.  &  W.  244 ;  Har- 
tham  V,  Kingsman,  1  B.  &  Aid.  683 ;  ington  v.  Hoggart,  1 B.  &  Ad.  586 ;  Spit- 
Smith    V.  Briggs,  3  Denio,  73.    That  tie  v.  Lavender,  5  Moore,  270. 
the  stakeholder  cannot  set  up  in  de- 
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deposit  before  it  is  paid  over,^  even  though  the  party  claiming 
18  the  losing  party  to  the  illegal  wager  to  meet  which  the 
money  was  deposited.'  At  common  law,  where  a  stakeholder 
in  an  illegal  wager  has  paid  the  deposit  to  the  winner,  before 
notice  or  demand,  the  loser  cantiot  recover  from  the  stake- 
holder f  though  it  may  be  recovered  from  the  winner.^  But 
in  "Sew  York  if  the  suit  be  special  under  the  statute,  the  loser 
can  recover  the  deposit  from  the  stakeholder  even  after  the 
deposit  has  been  paid  over  to  the  winner.^  A  fortiori  he  may 
recover  it  in  the  hands  of  a  mere  depositary.^  Under  the 
statute  8  &  9  Vict.  ch.  109,  no  suit  can  be  maintained  for  the 
recovery  of  money  deposited  to  abide  the  result  of  a  wager. 
And  generally  money  paid  on  gambling  debts  cannot  be  recov- 
ered back.' — In  a  suit  for  money  had  and  received  against  a 
stakeholder,  the  court  will  mould  the  execution  in  such  a  way 
as  to  best  subserve  the  equity  of  the  case.^ 

-n.   MONEY  WBONGFULLT  OBTAINED. 

§  730.  A  party  who  has  been  wrongfully  dispossessed  of  his 
money  or  goods  by  another  may  either  sue  in  tort,  Money 
claiming  damages  for  the  injury  sustained  by  him,  JJ^Sned  ^^ 
or,  electing  to  repudiate  the  sale,  he  may  sue  the  may  be 
wrong-doer  on  an  implied  contract,  alleging  a  re-   money  re- 
ceiving of  money  to  the    plaintiffs  use.      Thus  pillntirs 
money  obtained  from  A.  by  B.  by  false  pretences  ^^* 

1  Gatty  v.  Field,  9  Q.  B.  431 ;  Haste-  *  HowBon.9.  Hancock,  8  T.  R.  575  ; 

Ion  V.  Jackson,  8  B.  &  0.  221 ;  Eltham  Perkins  v.  Eaton,  3  N.  H.  152 ;  Worces- 

V.  Kingsman,  1  B.  &  Aid.  683 ;  see  Phil-  ter  r.  Eaton,  11  Mass.  375  ;  McCnllum 

lips  V.  Ives,  1  Rawle,  36  ;  supra,  §  452.  v.  Gourlay,  8  Johns.  147.  As  to  wagers, 

*  Supra,  §  454 ;  Cotton  v,  Thnrland,  see  more  folly  supra,  §§  352,  449  et  seq. 

5  T.  R.  405  ;    Martin  v.  Hewson,  10  «  McEee  v,  Manice,  11  Cnsh.  357. 

Bxch.  737 ;  Manning  v.  Pnroell,  7  De  '  Rnckman  v.  Pitcher,  1  Comst.  392 ; 

G.  M.  &  G.  55  ;   see  White  v.  Bank,  S.  C,  20  N.  T.  9 ;  Like  v.  Thompson,  9 

22  Pick.  189 ;  BaU  v.  Gilbert,  12  Met.  Barb.  315. 

397 ;  Vischer  v.  Yeates,  11  John.  23 ;  «  Woodworth  v.  Bennett,  43  N.  T. 

Rost  V.  Gott,  9  Cow.  169 ;    Like    v,  273 ;    see   for  oases    in  other  states, 

Thompson,  9  Barb.  315 ;  Livingstone  supra,  §  452. 

V.  Wootan,  1  N.  &  MoC.  178.    As  to  r  Supra,  §  452. 

distinctive    statates    on    betting,   see  *  Ajcinena  v,  Peries,  6  W.  &  S.  243 ; 

supra,  §  452.  S.  C,  2  Barr,  286. 
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may  be  recovered  back  as  money  received  by  B.  to  A.'s  use  ;^ 
A.  offering  to  return  to  B.  whatever  he  had  received  from  B. 
in  exchange.'  Money,  also,  received  by  means  of  forgery  can 
in  this  way  be  recovered  back,  although  there  was  no  contract 
of  any  kind  between  the  parties  f  and  so  of  an  overpayment 
induced  by  a  vendor's  deceit  ;*  and  so  of  money  obtained  by 
imposition,*  or  by  any  other  tort.*  An  insurance  company,  in 
ac<5ordance  with  the  rule  above  stated,  may  sue  in  this  form 
of  action  to  recover  back  the  amount  paid  on  a  loss,  when  the 
policy  was  avoided  by  fraudulent  representations  as  to  the  ex- 
tent of  the  loss;  nor  need  the  company  return  the  receipt  for 
the  amount  so  paid  before  bringing  suit.^  In  this  form  of 
suit  all  special  damages  are  waived,  and  the  plaintiff's  claim 

>  Suproy  §§  282,  520;  Leake,  2d  ed.        «  Bernard  v.  ColweU,  39  Mich.  215. 
90;  Benj.  on  Sale8,  3d  Am.  ed.  §  452;        •  O'Coulej  u.  Natchez,  1  Sm.  &  M. 

Oakes  v.  Tnrquand,  L.  R.  2  H.  L.  325  ;  31. 

Street  v,  Blaj,  2  B.  &  Ad.  456 ;  Gom-  «  Pratt  ».  Vizard,  6  B.  &  Ad.  808  ; 
pertz  V.  Denton,  1  C.  &  M.  207 ;  Holt  Richardson  v.  Kimball,  28  Me.  463 ; 
r.  EI7,  1  E.  &  B.  795 ;  Edmeads  v.  Miller  v.  Miller,  7  Pick.  133 ;  Gilmore 
Newman,  1  B.  &  C.  418 ;  Martin  v.  v,  Wilbur,  12  Pick.  120 ;  Stockett  v. 
Morgan,  1  B.  &  B.  289  ;  Farris  v.  Ware,  Watkins,  2  Gill  &  J.  326  ;  see  Lane  o. 
60  Me.  482 ;  Manaban  v.  Nojes,  52  N.  Smith,  68  Me.  178.  In  Smart  1;.  Whit«, 
H.  232 ;  Gates  v.  Bliss,  43  Vt.  299  ;  73  Me.  332,  it  was  held  that  money  re- 
Riplej  V.  Gelston,  9  John.  201 ;  Tug-  oeived  from  a  United  States  pensioner 
man  v.  Steamship  Co.,  76  N.  Y.  207;  in  excess  of  the  statutory  allowance  for 
Willet  V.  Willet,  3  Watts,  277  ;  Mat-  services  in  obtaining  a  pension  may  bo 
thews  V.  Pearson,  13  S.  &  R.  258;  recovered  of  the  taker  by  the  pen- 
Pierce  V,  Wilson,  34  Ala.  596 ;  0*Ck>n-  sioner,  although  obtained  from  him 
ley  V,  Natchez,  1  Sm.  k^  M.  31 ;  see  without  any  wrongful  intention,  irre- 
Higgins  V.  Mendenhall,  51  Iowa,  135.  spective  of  the  question  whether  the 

'  Clarke  v.  Dickson,  E.  B.  &  E.  148  ;  pensioner  when  paying  or  allowing  the 

Norton  v.  Young,  3  Greenl.  30 ;  Cush-  sum  knew  of  the  statutory  .protection 

ing  V,  Wyman,  38  Me.  589  ;  Getchell  or  not.     The  defendant  is  not  screened 

V.  Chase,   37  N.   H.  110 ;  Downer  v,  from  liability  because  he  was  an  agent 

Smith,  32  Vt.  1 ;  Perkins  v.  Bailey,  99  merely,  and  had  paid  the  money  to  his 

Mass.  61;    Hoopes  v.  Strasburger,  37  principal  before  suit  brought  or  de- 

Md.  390 ;  Shaw  v.  Barnhart,  17  Ind.  mand  made  upon  him.     He  is  a  prin- 

183 ;  Haase  v.  Mitchell,  58  Ind.  213  ;  cipal  in  perpetrating  the  wrong.     See 

Warren  t^.  Tyler,  81  111.  15  ;  see  more  further  supra,  §  353,  as  to  effect  of  com- 

fully  supra,  §§  282,  520  et  seq,  plicity  in  such  oases.      That  money 

*  Marsh  v.  Keating,  1  Bing.  N.  C.  obtained  by  duress  can  be  recovered 

198 ;  Ripley  v,  Gelston,  9  Johns.  201 ;  back,  see  supra,  §  144. 
Beardslee  v.  Richardson,  11  Wend.  25.        '  Johnson  v,  Ins.  Co.,  39  Mich.  33. 
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reduced  exchiBivelj  and  finally  to  money  had  and  received.^ 
— A  party  who  has  obtained  that  which  it  is  his  duty  to  pay 
over  to  another,  cannot  set  up  that  the  reception  was  by  his 
own  wrong.  In  other  words  he  cannot  say, "  I  got  it  by  a  tort, 
and  in  tort  alone  can  I  be  sued."  Thus  when  a  broker  em- 
ployed to  sell  a  ship  improperly  received  commissions  from 
the  purchaser,  it  was  held  that  the  vendor,  the  broker's  princi- 
pal, might  recover  of  the  broker  the  commissions  the  broker 
received,  there  being  no  custom  by  which  commissions  of  this 
kind  were  sustained.' — All  profits  which  an  agent  makes  out 
of  the  trust  business,  no  matter  how  improperly,  belong  to  his 
principal,  nor  can  he  set  up  against  his  principal  the  impro- 
priety of  the  transaction.' — And  where  an  apprentice  is  in- 
veigled away  from  his  master,  and  his  services  obtained  by  a 
third  party,  the  master  can  recover  the  value  of  these  services 
from  the  third  party,  nor  can  the  latter  set  up  the  tortious 
character  of  the  transaction,  and  claim  that  he  is  to  be  sued 
in  tort  alone.  The  tort  can  be  waived  by  the  master  and  the 
implied  contract  sued  on.^  Kor  is  it  a  defence  to  such  a  suit 
that  the  defendant  did  not  know  that  the  party  employed  was 
an  apprentice.^ 

§  781.  If  A/s  property  is  wrongfully  sold  by  B.,  A.,  waiving 
the  tort,  may  sue  for  the  proceeds  in  B.'s  hands,  as  ^  ^^y  ^^ 
money  received  to  A.'s  use ;  and  this  applies  to  a  ^^^^^  p"J-, 

C66Q8  01  ul8 

sale  of  real  property,*  as  well  as  of  personal,^  as  property 
where  coal  is  wrongfully  severed  and  sold  by  the  JSarbyB.^ 

>  Lythgoe  v.  Vernon,  5  H.  &  N.  180 ;  352,  367  for  authorities ;  Lightly  r. 
Brown  v.  Holbrook,  4  Gray,  102;  ClouBton,  1  Taunt.  112;  Foster  v, 
WUder  v.  Aldrich,  2  R.  1.  618.  As  Stewart,  3  M.  &  S.  191 ;  see  Peters  v. 
generally    sustaining    the    text,    see  Lord,  18  Conn.  337. 

Mathers  v.  Pearson,  13  S.  &  R.  268;  ^  Bowes  v.  Tibbetts,  7  Greenl.  467; 

Vantine  v.  Wood,  13  Penn.  Bt.  270;  Munsey  v.  Goodwin,   3    N.    H.   272; 

Shaffer  v.  Montgomery,  66  Penn.  St.  James  v.  LeRoy,  6  Johns.  274 ;  2  Par- 

329.  sons,  62. 

s  Morrison  v.  Thompson,  L.  R.  9  Q.  *  Morgan  v.  Elford,  L.  R.  4  C.  D. 

B.  480 ;  Button  r.  Wilbur,  62  N.  Y.  362 ;  Miller  v.  MHler,  7  Pick.  136. 

312 ;  Dodd  v.  Workman,  26  N.  J.  £q.  '  Leake,  2d  ed.  93 ;  Dicey  on  Parties, 

484 ;  Love  v.  Hoss,  62  Ind  266.  91 ;  Collins  v.  Brook,  6  H.  &  N.  700  ; 

>  Wh.  on  Agency,  §§  232,  236,  244,  Holt  v,  Ely,  1  £.  &  B.  796  ;  Bumap  v. 
336,  716.  Partridge,  3  Vt.  144. 

«  Leake,  2d  ed.  61 ;   see  wpra,  §§ 
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owner  of  an  adjacent  mine,^  and  where  trees  on  the  plaintiff's 
land  are  wrongfully  cut  down  and  sold.' 

§  782.  It  is  a  false  pretence,  as  is  elsewhere  shown,  for  a 

party  to  obtain  money  or  goods  from  a  bailee  or 
money  in  Other  agent  on  the  allegation  of  being  sent  for  by 
S  wroni^  the  real  owner.*  Hence,  as  a  party  obtaining  money 
tailed  f^  on  false  pretences  may  be  charged  with  receiving 
B.  by  c,  BQch  money  to  the  owner's  use,  money  thus  obtained 
recovered  fraudulently  from  a  third  person  may  be  recovered 
^l^'        by  the  owner.*    And   a  party  collecting  rents  on 

color  of  agency  for  the  landlord,  may  be  compelled 
to  pay  the  money  so  received  over  to  the  landlord  in  an  action 
for  money  had  and  received  f  though,  if  the  money  be  re- 
ceived on  claim  of  adverse  title,  the  suit  in  this  shape  does 
not  lie,  as  the  reception  was  adverse,  and  not  on  pretence  of 
agency.'  Wherever,  as  a  general  rule,  the  defendant  receives 
money  he  knows  belongs  to  the  plaintiff,  he  is  bound  to  pay 
such  money  to  the  plaintiff.^  But  mere  complicity  in  a  crim- 
inal act  does  not  make  all  parties  concerned  liable,  in  an  action 
of  this  kind,  to  refund  to  parties  injured  any  sums  the  latter 
may  have  lost  by  such  guilty  act.  The  defendant,  to  sustain 
such  a  suit,  must  be  shown  to  have  received  money  which  had 
been  acquired  from  the  plaintiff,  or  to  have  been  received 
ostensibly  to  the  plaintiff's  use.^ 

§  738.  Money,  however,  received  by  false  pretences  or  false 
personation,  cannot  be  followed  into  the  hands  of  strangers 

• 

1  Ibid. ;  Powell  v,  Rees,  7  A.  &  E.  600 ;  Ck>nDeotioat  R.  R.  v.  Nevrell,  31 

426  ;  Phillips  v,  Homfray,  L.  R.  6  Ch.  Vt.  364;  James  v.  Hodsden,  47  Vt.  127 ; 

770;  Ashton  v.  Stock,  L.  R.  6  C.  D.  and  see  mipra,  §§  282  et  seq,;  and  see, 

719  ;  see  Hajgartb  v.  Wearing,  L.  R.  as  to  frauds  generally,  §§  232  et  seq, 

12  Eq.  320.  '  Marshall  v.  Hopkins,  15  East,  309 ; 

*  Hamblj  v.  Trott,  1  Cowp.  876;  Clarence  v.  Marshall,  2  G.  &  M.  495. 

Powell  V,  Lajton,  2  B.  &  P.  N.  R.  370.  •  Ibid. ;  Leake,  2d  ed.  90 ;  Hickman 

>  See  Wh.  Cr.  L.  8th  ed.  §  1142 ;  v.  Upsall,  L.  R.  4  C.  D.  144. 

see  tupra,  §§  282  et  eeq,  '  Supra,  §  723 ;  Barlow  o.  Browne, 

«  Litt  V.  Martindale,  18  C.  B.  314 ;  16  M.  &  W.  128 ;  Freeman  v.  Otis,  9 

Andrews  v.  Hawlej,  26  L.  J.  Ex.  323 ;  Mass.  272 ;  Hall  v.  Marston,  17  Mass. 

cited  Leake,   2d  ed.   90;    AbbotU  v.  579. 

Barry,   2  Brod.  &  B.  369  ;  Herrin  v,  *  National  Trust  Go.  v.  Qleason,  77 

Libbj,  36  Me.  350 ;  Hall  v.  Gilmore,  40  N.  Y.  400. 
Me.  578 ;  Christmas  v.  Spink,  15  Ohio, 
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when  8uch  strangers  have  obtained  possession  of  it  bona  fde^ 
and  for  a  good  consideration.^    It  is  otherwise,  as 

•  •  1  •  •  •  Such. 

to  parties  with  notice,  parties  acting  as  agents  or  money  can- 
confederates  of  the  wrong-doer,  and  parties  who  guedJnto' 
are  not  purchasers  for  value.* — ^The  party  obtain-  hands  of 
mg  the  money  fraudulently  cannot  by  any  device 
pass  title  to  his  assignee  with  notice ;'  and  the  burden  is  on 
the  holder  to  prove  good  faith  and  fairness.* — Where  a  pur- 
chaser of  a  promissory  note,  purporting  to  be  endorsed  by  a 
savings  bank,  sues  the  bank  on  the  alleged  endorsement,  he 
ratifies  the  purchase  which  he  cannot  afterwards  attack  as 
fraudulent ;  nor  can  he,  in  the  same  action,  recover,  under  a 
count  for  money  had  and  received,  on  the  ground  of  fraud  in 
the  endorsement.' 

§  734.   We  have  already  seet  that  no  title  to  goods  passes 
when  only  a  bare  charge  is  given  to  the  transferree,  q^^^^ 
and  that  no  title  passes  by  goods  obtained  by  false  f™^?^^®'*^ 
personation.*    It  may  be  added  that  with  the  single  maybe  foi- 
exception  in  England  of  sales  in  market  overt,  goods  o^her 
can,  if  no  title  be  transfer!^,  be  followed  into  the  ^^^^^ 
hands  even  of  parties  without  notice ;  or,  in  case  of  their  sale 
by  such  parties,  their  price  may  be  recovered  by  the  owner.^ 
In  this  country,  the  exception  of  market  overt  does  not  exist.* 
Negotiable  paper,  taken  bona  fide  before  maturity,  does  not 
fall  within  this  rule.*    And  ordinarily  a  person  not  taking 

«  Leake,  2d    ed.   91 ;    Bigelow   on  wpra,  §§  211,  291,  347,  362,  376.  That 

Fraud,  308 ;   Foster  v.  Oreen,  7  H.  &  persons  withoat  title  cannot  pass  title, 

N.  8S1 ;  Hoffman  v.  Noble,  6  Met.  68 ;  see  WLpra^  §  292. 

Ball  p.  Shell,  21  Wend.  222 ;  Thomp-  «  Tappan  r.  Bank,  127  Mass.  107. 

son  t7«  Lee,  3  W.  &  S.  479  ;  Thorpe  v.  «  iStipra,  §§  182-3,  292. 

Beavans,  73  N.  C.  241.  7  Bigelow  on  Fraud,  308 ;  Glyn  v. 

*  Ibid. ;  Atlee  v.  Backhouse,  3  M.  &  Baker,  13  East,  509  ;  Kinder  v.  Shaw, 
W.  633 ;  Calland  v.  Lojd,  6  M.  &  W.  2  Mass.  398 ;  Townev.  Ck>llins,  14  Mass. 
26 ;  Pickett  v.  Barron,  29  Barb.  505 ;  500 ;  Williams  v.  Merle,  11  Wend.  80 ; 
Blanchard  v.  Tjler,  12  Mich.  339.  see  wpra^  §  183 ;   BenJ.  on  Sales,  3d 

•  Suipra^  §  292 ;  Moody  v.  Blake,  117  Am.  ed.  §§  7,  433. 

Mass.  23 ;    and  oases  cited  in   next  *  Ventress  v.  Smith,   10  Pet.  176 ; 

section.  Dame  v.  Baldwin,  8  Mass.  518 ;  Easton 

«  Easter  v.  Allen,  8  Allen,  7 ;  Hoff-  v.  Worthington,  5  S.  &  R.  130 ;  Roland 

man  o.  Strohecker,  9  Watts,  183.    As  o.  Gundy,  5  Ohio,  202. 

to  title  of  Iwna  fide   purchasers,  see  '  Leake,  2d  ed.  96  ;  aupra^  §  539. 
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title  cannot  pass  title,  even  to  a  bona  fide  purchaser  for  value.* — 
The  process  for  recovery  of  a  chattel  under  such  circumstances 
must  be  in  rem.    It  cannot  be  for  money  had  and  received.' 

§  735.  As  is  the  case  with  election  to  rescind,'  an  election 
Election  to  ^^  waive  the  tort,  in  cases  of  this  class,  and  sue  on 
waive  tort,   the  contract,  when  once  made,  is  final.*  The  election 

when 

made,  ie  is  evidenced  by  bringing  a  suit  for  the  proceeds.' 
"  The  law  is  clear  that  a  person  who  is  entitled  to 
complain  of  a  conversion  of  his  property,  but  who  prefers  to 
waive  the  tort,  may  do  so,  and  bring  his  action  for  money  had 
and  received  for  the  proceeds  of  goods  wrongfully  sold.  The 
law  implies,  under  such  circumstances,  a  promise  on  the  part 
of  the  tort-feasor  that  he  will  pay  over  the  proceeds  of  the 
sale  to  the  rightful  owner.  But  if  an  action  for  money  had 
and  received  is  so  brought,  that  is  in  point  of  law  a  conclusive 
election  to  waive  the  tort;  and  so  the  commencement  of  an 
action  of  trespass  or  trover  is  a  conclusive  election  the  other 
way."*  Part  reception  of  the  proceeds,  also,  is  a  waiver  of  the 
tort ;  and  the  only  remedy  for  the  recovery  of  the  residue  is 
an  action  for  money  had  and  received.^ 

§  736.  When  goods  have  been  unlawfully  obtained  by 
B.  and  sold,  A.  may  elect  to  waive  the  tort  and  to  sue 
Value  of  ^-  f^**  *^®  price  as  for  money  had  and  received.* 
f*^*^ftiii""  ^"^  ^  party  bona  fide  purchasing  lost  or  stolen  goods 
obtained  is  liable  in  trover  to  the  original  owner,  or  he  may 
oovered.'^^    be  liable  for  the  price  received  by  him  for  them,  if 

1  Supra,  §§  183  et  seq.,  292;  Hard-  Co.,  L.  R.  10  Ch.  515,  cited  supra,  § 

man  v.  Booth,  1  Hurl.  &  G.  803 ;  Lind-  583 ;  Christmas  v.  Spink,  15  Ohio,  600. 

say  V.  Cundj,  L.  R.  2  Q.  B.  D.  96;  «  Bovill,  C.  J.,  Smith  v.  Baker,  L.  R. 

Moody  V,  Blake,  117  Mass.  23 ;  Wheel-  8  C.  P.  350. 

wright  V.  Depeyster,  1  Johns.  471.    As  '  Lythgoe  v,  Vernon,  6  H.  &  N.  180. 

to  goods  transferred  on  bill  of  lading  *  Bigelow  on  Fraud,  461 ;  Leake,  2d 

see  infra,  §  793.  ed.  91 ;   Benj.  on  Sales,  3d  Am.  ed. 

>  Ibid.     Infra,  §  736 ;  supra,  §  728.  §§  6,  13 ;  Marsh  v.  Keating,  1  Bing.  N. 

»  Supra,  §  290.  0.  215 ;  Rodgers  v.  Maw,  15  M.  &  W. 

*  Leake,    2d    ed.    94 ;    Bigelow   on  448 ;  Thurston  v.  Blanchard,  22  Pick. 

Fraud,  403  ;  Abbotts  v.  Barry,  2  firod.  18 ;  Stanley  v.  Gaylord,  1  Gush.  636 ; 

&  B.  869  ;  Hitchcock  v.  Govill,  20  Wend.  Moody  v,  Blake,  117  Mass.  23 ;  Barrett 

167  ;  23  Wend.  611.  v.  Warren,  3  Hill,  348 ;  Heastings  ». 

s  See  Panama  Tel.  Go.  v.  India  Rub.  MoGee,  66  Penn.  St.  354. 
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he  has  resold  them.^  Hence,  where  a  power  of  attorney  to 
sell  stock  was  forged  by  one  of  a  partnership,  and  the  proceeds 
paid  to  the  account  of  the  partnership,  it  was  held  that  the 
owner  of  the  stock  might  recover  the  proceeds  from  the  part- 
nership as  money  had  and  received  to  his  use.'  An  auctioneer, 
also,  who  innocently  and  ignorantly  buys  and  sells  stolen  goods, 
is  liable  to  the  rightful  owner  in  trover  without  a  previous 
demand.*  A  party,  also,  knowingly  receiving  partnership  funds 
from  a  partner,  is  liable  in  money  had  and  received  to  the  firm/ 
But  a  suit  of  this  kind  does  not  lie  to  recover  the  value  of 
goods  taken  under  a  claim  of  right,  when  there  has  been  no 
conversion.'    Nor  can  real  actions  be  tried  in  this  way.' 

§  787.  When  money  is  obtained  by  coercion  or  extortion, 
the  acquiescence  thus  secured  is  a  nullity,^  and 
the  money  may  be  recovered  back  in  an  action  for  ^In^by^ 
money  had    and  received  to  the  plaintiff's  use.'  extortion 

.  ,  *  can  be  re- 

Duress  of  goods,  inducing  the  owner  to  pay  money  coverea 
to  release  such  goods,  will  be  a  basis  for  such  a  suit. 
^'K  a  party  has  in  his  possession  gooda  or  other  property  be- 
longing to  another,  and  refuses  to  deliver  such  property  to 
that  other,  unless  the  latter  pays  him  a  sum  of  money  which 
he  has  no  right  to  receive ;  and  the  latter,  in  order  to  obtain 
possession  of  his  property  pays  that  sum  ;  the  money  so  paid 
is  a  payment  made  by  compulsion,  and  may  be  recovered 
back."*    Hence  when  a  mortgagor,  with  absolute  power  of 

1  Clarke  v.  Dixon,  E.  B.  &  E.  148 ;  «  Supra,  §  734 ;  Bethlehem  v.  Fire 

Lee  V.  Bajes,  18  C.  B.  699 ;  Thnrstoa  Co.,  81  Penn.  QU  445 ;  see  FearsoU  v.. 

V.  Blanchard,  22  Pick.  18 :  Heckle  v,  Chapin,  44  Penn.  St.  9. 

Lnrrej,   101  Mass.   344 ;   Hoflfman  v,  ^  Lewis  v,  Robinson,.  10  Watts,  338.. 

Carow,  20  Wend.  21 ;  Roland  v.  Gundj,  '  Supra,  §§  144  et  seq,,  149,  353. 

5  Ohio,  202 ;  Beazlej  v.  Mitchell,  9  Ala.  •  Oates    v.   Hudson,   6   Exch.   346  ;. 

780 ;  Weed  v.  Page,  7  Wis.  603.  Chase  v.  Dwinal,  7  Greenl.  134 ;  Wor- 

s  Stone  V.  Marsh,  6  B.  &  C.  551.  cester  v.  Eaton,  11  Mass..  376 ;  Carey 

•  Hoffman  r.  Carew,  20  Wend.  21 ;  r.  Prentice,  1  Root,  91 ;  Ripley  v.  Gels- 
8.  C,  22  Wend.  285.  Mr.  Parsons  ton,  9  Johns.  201 ;  Foshay  v.  Ferguson, 
(Cont.  1.  520)  says  of  this  ruling  that  5  HiU,  158;  gujya,  §  353. 

it  "is   certainly  very  severe."      See        •  Bayley,  J.,  Bh&w  v.  Woodcock,  7 

Courtis  V,  Cane,  32  Vt.  232 ;  Hills  v.  B.  &  C.  84,  adopted  Leake,  2d  ed.  96 ; 

SneU,  104  Mass.  177 ;'  Pease  v.  Smith,  as  illustrations  see  Pratt  v.  Vizard,  5 

61  N.  Y.  477.  B.  &  Ad.  808 ;  Wakefield  v,  Newton,  6 

*  Croughton  v.  Forrest,  17  Mo.  131,  Q.  B.  2X6;,  Muxwell  v.  Griswold,  10^ 
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sale,  threatens  to  nse  such  power  unless  he  be  overpaid,  the 
overpayment  may  be  recovered  back  in  an  action  for  money 
had  and  received.'  And  money  paid  under  duress  of  person, 
as  by  a  false  arrest,  can  be  recovered  back.*  Duress  of  goods, 
however,  though  it  may  be  the  basis  of  a  suit  to  recover  back 
money  paid  to  be  relieved  of  it,  will  not  be  sufficient  to  avoid 
a  contract  induced  by  it ;  nor  does  mere  fear  of  legal  procedure 
have  that  effect.' — Excess  of  interest  received  on  a  usurious 
loan  can,  by  this  form  of  action,  be  recovered  back  when  the 
plaintifi''s  necessity  was  operated  on  by  the  defendant  so  as  to 
enforce  the  usurious  terms  ;^  though  it  is  held  in  Massachu- 
setts, under  the  revised  statutes,  that  excess  of  interest  cannot 
be  in  this  way  recovered  back.* 

§  738.  As  has  been  already  noticed,*  a  common  carrier  is 

regarded  as  so  far  a  public  officer  that  excessive  pay* 

Soofmoney  ruents  extorted  by  him  can  be  recovered  back  in  an 

extorted  by  '' 

carrieraand  action  for  moucy  had  and  received  ;^  and  this  is  emi- 
cers.  ^  °  nently  the  case  with  railway  companies  when  im- 
posing unequal  and  extortionate  charges.*  A  hotel 
keeper  may  be  viewed  in  the  same  light ;  and  if  he  makes  an 
extortionate  charge,  money  paid  him  under  protest  to  meet 
such  charge  may  be  recovered  back.^    Excessive  fees  extorted 


How.  242 ;  Clinton  v.  Strong,  9  Johns 
370 ;  Briggs  v.  Boyd,  56  N.  Y.  289 
Baldwin  ».  S.  B.  Co.,  74  N.  Y.  125 
Pemberton  v.  Williams,  87  lU.  15 
Sobnltz  V.  Cnlbertson,  46  Wis.  813 
Xiewert  v.  Rindskopf,  46  Wis.  481 
Sasportas  v.  Jennings,   1   Bay,  470 ; 


Johns.  290 ;  Bond  v.  Jones,  8  Sm.  k  M. 
368. 

•  Crosby  r.  Bennett,  7  Met.  17. 

•  Supra,  §  149. 

'  Leake,  2d  ed.  99 ;  Ashmole  v.Wain- 
wright,  2  Q.  B.  837;  Tamva  Co.  w. 
Simpson,  19  C.  B.  N.  S.  453 ;  and  oases 


Collins  V,  Westburg,  2  Bay,  211 ;  and  cited,  supra^  §  149. 

see  oases  cited  supra,  §  149.  *  Parker  v,  R.  R.,  7  M.  k  G.  253; 

>  Close  v.  Phipps,  7  M.  &  Q.  586.  Great  West.  R.  R.  v.  Satton,  L.  R.  4 

Money  paid,  however,  as  a  matter  of  H.  L.  226  ;  Lancashire  R.  R.  v.  Gidlow, 

compromise,  cannot  bereoovered  back,  L.  R.  7  H.  L.  527  ;  Bvershed  o.  R.  R., 

Bupra,^^  150,  486.  L.  R.  2  Q.  B.  D.  254;  Bazendale  v. 

«  De  Mesnil  v,  Dakin,  L.  R.  3  Q.  B.  18.  R.  R.,  14  C.  B.  N.  S.  1 ;  16  C.  B.  N.  S. 

»  Supra,  §§  149,  160 ;  infra,  §  740.  137 ;  Garton  t?.  R.  R.,  28  L.  J.  Ex.  169  ; 

«  Williams  v.  Hedley,  8  East,  383 ;  Harmony  v.  Bingham,  12  N.  Y.  99. 

Smith  v.  Bromley,  2  Dongl.  697 ;  Pierce  •  Lugard  v.  Biggs,  1881,  Grove  and 

V.  Conant,  25  Me.  33  ;  Willie  v.  Green,  Lopes,  JJ.    Of  this  case  the  London 

2  N.  H.  333^    Boardman  v.  Roe,  13  Law    Times   of  Dec.   24,   1881,    thus 

Mass.  105.;  Wheaton  v,  Hibbard,  20  speaks:   ''The  plaintiff,  who  was  an 
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by  public  officers  can  in  like  manner  be  recovered  back.* 
This  has  been  held  to  be  the  case  with  respect  to  taxes  wrong- 
fully afesessed  and  paid  under  protest  to  a  collector  who  is  au- 
thorized by  law  to  levy  directly  on  all  persons  whose  names 
are  on  the  tax  list.^  But  this  does  not  apply  to  a  payment  on  a 
claim  whose  defects  consist  simply  in  informalities.'  Nor  can 
taxes  illegally  assessed  be  recovered  back  if  paid  voluntarily 
and  without  protest*    It  was  held,  also,  in  Pennsylvania  in 

officer  in  the  annj,  had  been  staying  569  ;  Railroad  Go.  v.  Commis.,  98  U.  S. 
at  the  defendant's  hotel  for  some  days  641 ;  Riley  v.  Willis,  5  Whart.  145  ; 
at  the  time  of  the  late  Windsor  review.  American  Steamship  Co.  v.  Young,  89 
When  his  bill  was  presented  to  him  for  Penn.  8t.  186 ;  Baker  v.  Oiucinnati,  11 
payment  prior  to  his  departure,  he  com-  Oh.  St.  534;  Robinson  v.  Ezzell,  72  N. 
plained  of  the  charges,  but  the  defend-  C.  231 ;  supra,  §  149. 
ant  refused  to  alter  them.  The  plain-  >  /Supra,  §  149  ;  Cooley  on  Taxation, 
tiff  then  paid  the  bill  under  protest,  368 ;  Chase  v.  Dwinal,  7  Greeul.  134 ; 
and  subsequently  brought  an  action  to  Amesbury  Man.  Co.  v,  Amesbury,  17 
lecover  the  amount  of  the  overcharges.  Mass.  461 ;  Preston  v.  Boston,  12  Pick. 
At  the  trial  the  county  court  judge  7 ;  Boston  Glass  Co.  v,  Boston,  4  Met. 
found  as  a  fact  that  the  charges  were  181 ;  Dow  v.  Sudbury,  5  Met.  73  ; 
excessive ;  and  he  also  held,  as  a  mat-  Christ  Ch.  Hosp.  t;.  Phil.  Co.,  24  Penn. 
ter  of  law,  that  the  plaintiff  must  be  St.  229  ;  Tenbrook  v.  Phil.,  7  Phil.  105  ; 
considered  to  have  known  that  4he  Harvey  v.  Olney,  42  111.  336  ;  Elston  v, 
defendant  could,  if  he  wished,  have  Cbicago,  40  111.  514 ;  Parcher  v.  Mara- 
detained  his  luggage  supposing  he  had  than  Co.,  52  Wis.  388;  Quinnett  v, 
refused  to  pay  the -bill.  No  evidence,  Washington,  10  Mo.  53 ;  and  see  cases 
however,  was  offered  to  show  that  the  cited,  supra,  §  149. 
plaintiff,  at  the  time  of  the  dispute  *  Fellows  v.  School  Dist.,  39  Me.  559. 
about  the  amount  of  the  charges  in  the  *  Lackey  v,  Mercer  Co.,  9  Barr,  318 ; 
bill,  had  any  luggage  on  the  defend-  Allentown  v.  Saeger,  20  Penn.  St.  421 ; 
ant's  premises,  or  that  the  defendant  Taylor  v.  Board,  31  Penn.  St.  73.  See 
either  detained  or  made  any  threat  to  2  Ch.  on  Con.  11th  Am.  ed.  943,  citing 
detain  the  plaintiff's  luggage  if  he  re-  Ripley  v.  Qelston,  9  Johns.  201,  and 
fused  to  pay  those  charges.  On  these  Clinton  v.  Strong,  9  Johns.  370.  In  Rip- 
facts  the  case  came  before  justices  ley  v,  Gelsoti  the  plaintiff  was  held 
Grove  and  Lopes,  who  held  that  the  entitled  to  recover  in  this  form  of  action 
plaintiff  was  entitled  to  recover  the  money  illegally  extorted  by  the  col- 
amount  of  the  overcharges  sued  for  by  lector  of  the  port  of  New  York  as  ton- 
him.  This  decision  we  venture  to  think  nage,  a  clearance  of  the  vessel  being 
goes  yery  much  further  than  any  de-  refused  until  the  money  was  paid.  In 
cided  case  has  yet  gone.*'  Clinton  v.  Strong,  the  plaintiff  was  held 
^  Siqyra,  §  149 ;  Morgan  v.  Palmer,  2.  entitled  to  recover  back  money  which 
B.  &  C.  729 ;  Woodgate  v.  Enatchbull,  the  clerk  of  the  district  court  illegally 
2  T.  R.  148 ;  Dew  v.  Parsons,  2  B.  &  required  to  be  paid  as  a  condition  of 
Aid.  563;  Steele  v.  Williams,  8  Ex.  the  surrender  of  plaintiff's  property 
625  ;  Barnes  v.  Brathwaite,  2  H.  &  N.  improperly  seized,  and  see  supra,  §  149. 
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1880,  that  an  extortionate  charge  by  a  federal  shipping  com- 
missioner, by  which  a  seanaan  is  compelled  to  pay  a  shipping 
fee  every  time  he  reships  on  the  same  vessel,  may  be  recovered 
back  in  an  action  for  money  had  and  received.^  And  gene- 
rally that  which  is  unlawfully  extorted  can  be  thus  recovered 
back.*  But  there  can  be  no  recovery  back  in  Pennsylvania 
of  taxes  paid  under  protest  when  the  party  paying  does  not 
avail  himself  of  his  remedy  of  appeal. ' 

§  789.  Where  A.'s  goods  are  wrongfully  seized  under  an 
execution  ac^ainst  £.,  A.  can  recover  the  proceeds  of 

Proceeds  of 

goods  the  sale  from  the  sheriff  or  other  officer  levying  the 

soidm^^i^  execution.*    A  bankrupt  assignee,  also,  may  sue  the 

J^covc^ed     sheriff  for  the  proceeds  of  goods  sold  by  the  sheriff 

on  an  execution  levied  after  an  act  of  bankruptcy.' 

§  740,  Where  money  is  regularly  obtained  by  legal  process, 

Money  Ob-    ^^^  &  court  having  jurisdiction,  against  a  particular 

leiail)!?.     defendant,  it  cannot  be  recovered  back  in  a  suit  by 

cess  cannot  the  Original  defendant  against  the  original  plaintiff 

covered       for  money  had  and  received,  no  matter  how  erro- 

^^'  neoiis  the  judgment  of  the  court  may  have  been  on 

the  merits.    The  remedy  is  to  h&ve  the  judgment,  in  such 

case,  reversed  or  set  aside;  and  if  this  cannot  be  done,  then 

there  is  no  relief.*    The  same  rule  applies  to  money  paid  under 

an  award  of  arbitrators.^     It  is  otherwise,  however,  when 

1  Amerioan  Bteamshlp  Co.  v.  Tonng,  aeg, ;  Leake,  2d  ed.  9S ;   Marriott  v. 

89  Penn.  St.  186.  Hampton,  7  T.  R.  269 ;  Habberton  v. 

s  Supra,  §  149 ;  Smith  v.  Bromlej,  2  Wakefield,  4  Camp.  58 ;  De  Medina  v. 

Dong.  696 ;  Smith  v,  CoiT,  6  M.  &  S.  Qrore,  10  Q.  B.  162 ;  Belcher  v.  Mills, 

160.  2  C.  M.  &  R.  150 ;  Morton  v.  Chandler, 

*  Wharton  v,  Birmingham,  37  Penn.  7  Qreenl.  45 ;  Strong  v.  MoConnell,  10 

St.  371.  Vt.  232 ;  Loring  v.  Mansfield,  17  Mass. 

^  Onghten  v.  Loppings,  1  B.  &  Ad.  394 ;    Nettleton  v.  Beaoh,   107  Mass. 

241 ;   wupra,   §§  144  et  seq. ;  and  see  499 ;   Carter  r.  Canterbury,   3  Conn. 

Kitchen  v,  Campbell,  3  Wilson,  304.  461 ;  Walker  v.   Ames,   2  Cow.  428 ; 

s  Leake,  2d  ed.  92 ;  Balme  v.  Button,  Finnel  v.  Brew,  81  Penn.  St.  362 ;  Fed- 

9  Bing.  471 ;  Rooke  ex  parte,  L.  R.  6  oral  Ins.  Co.  v.  Robinson,  82  Penn.  St. 

Ch.  795 ;  Qraham  v.  Chapman,  12  C.  357 ;    Job   v.  Collier,   11   Ohio,  422 ; 

B.  85 ;  Mitchell  v.  Winslow,  2  Story,  Mitchell  v.  Sandford,  11  Ala.  695. 

630 ;  Steene  v,  Aylesworth,  18  Conn.  7  Homes  v.  Aery,  12  Mass.  134 ;  Bulk- 

244.  ley  v.  Stewart,  1  Day,  130. 

I  /Stipni,  §  150 ;  Wh.  on  Er.  §  758  et 
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the  court  of  procedure  had  no  jurisdiction,  or  where  the  goods 
of  the  party  aggrieved  were  taken  in  mistake  for  the  goods  of 
another  person  ;^  and  so  when  money  has  been  collected  on  a 
satisfied  judgment.'  But  a  party  cannot  shelter  himself  from 
payment  of  money  improperly  detained  by  him  by  setting  up 
a  judgment  in  which  the  issue  was  not  directly  determined.' 
Thus,  where  an  attorney-at-law  having  received  a  part  pay- 
ment on  a  note  placed  in  his  hands  for  collection,  after  having 
paid  over  the  amount  so  received  to  the  creditor,  obtained 
judgment  for  the  whole  amount,  it  was  held  that  the  attorney 
was  liable  in  this  form  of  action  to  the  original  debtor  for  the 
excess  thus  collected.* — Money  paid  under  a  judgment  that  is 
finally  reversed  or  annulled  can  in  this  way  be  recovered  back,' 
nor  is  it  necessary  that  the  original  payment  should  have  been 
coerced  by  execution.* — What  has  been  said  with  regard  to 
money  obtained  by  legal  process  may  be  said  with  regard  to 
threatened  legal  proceedings.  A  party  who  pays  even  an  un- 
founded claim  under  threat  of  bona  fide  legal  proceedings, 
cannot,  with  the  exceptions  previously  noticed,  supposing  him 
to  have  had  a  full  knowledge  of  the  facts  of  the  case,  recover 
back  the  money  so  paid.^ 

§  741.  As  we  have  already  seen,  money  which  has  been  paid 
for  an  illegal  purpose  cannot  be  recovered  back  when 
the  purpose  has  been  put  in  operation.'    It  is  other-  for  illegal 
wise  as  to  money  paid  on  an  executory  illegal  agree-  Cannot  be 
ment  when  the  party  suing  is  not  implicated  in  a  recovered 
continuous  criminal  design.'    That  (independently 
of  statute)  money  paid  on  a  gambling  debt  cannot  be  recov- 

>  Supra,  §§  150,  739  ;  Snowdon  v.  Da-  ■  f  Supra,  §§  198,  532-4,  740  ;  Brown 

tIs,  1  Taunt.  359 ;  Valpy  v.  Manlej,  1  v.  McKinallj,  1  Esp.  279  ;  Lothian  v, 

G.  B.  594.  Henderson,  3  B.  &  P.  520 ;  Graham  v, 

*  Wiener  v.  Bulklej,  15  Wend.  321.  Tate,  1  M.  &  S.  610 ;  Skyring  v.  Green- 

*  See  Snow  r.  Presoott,  12  N.  H.  535.  wood,  4  B.  &  C.  290  ;  Fellows  v.  School 

*  Fowler  v.  Shearer,  7  Mass.  14.  Dist.,  39  Me.  559  ;  Cnnningham  v.  Bos- 
s  Stevens    v.   Fitch,    11    Met.   248  ;  ton,  15  Gray,  468 ;  Wilde  v.  Baker,  14 

Stnrges  v.  AUis,  10  Wend.  354;  Ma-  Allen,  349  ;  and  other  cases  cited  2  Ch. 
ghee  p.  Kellogg,  24  Wend.  32 ;  Clark  on  Ck)n.  11th  Am.  ed.  934. 
r.  Plnney,   6  Ck>w.   297 ;    Dnnoan  v.  *  Supra,  §§  340  et  seq, 
Kirkpatrick,  13  S.  &  R.  292 ;  and  oases  *  Supra,  §§  354-5  ;  Kiewert  v.  Rinds- 
cited  2  Ch.  on  Cont.  11th  Am.  ed.  947.  kopf,  46  Wis.  ^81. 
»  Soholey  v.  Halsej,  72  N.  Y.  578. 
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ered  back,  has  been  already  aeen.^ — When  there  has  been  a  re- 
BciBsion  of  an  illegal  contract,  and  an  agreement  that  the  monej 
paid  on  it  should  be  returned,  an  action  for  money  had  and 
received  lies  on  this  agreement.' — The  mere  fact  that  a  lender 
is  cognizant  of  the  fact  that  the  money  is  to  be  applied  to  an 
illegal  purpose  does  not  preclude  him  from  recovering  back.' 

III.  MONBT  PAID  WITHOUT  CONSIDERATION. 

§  742.  When  there  has  been  a  total  failure  of  consideration, 
Moneypaid  ^^  where  a  contract  has  been  abandoned  on  both 
on  an  In-      gidcs,.  or    has    been   rescinded,  an  action   lies  for 

operative 

contract  moncy  had  and  received  to  recover  back  any  money 
recovered  Cither  paid  the  other  in  furtherance  of  the  contract.^ 
back.  Hence  when  subscriptions  are  paid  into  a  business 

adventure,  and  this  adventure  is  abandoned  before  the  shares 
are  distributed  and  the  risks  begun,  the  party  paying  in  the 
subscription  may  recover  it  back  as  money  had  and  received.* 
This  has  been  held  to  be  the  case  in  England  with  regard  to 
money  jpaid  as  a  deposit  on  application  for  shares  in  a  com- 
pany which  is  abandoned  before  an  allotment  of  shares  ;•  and 
so  with  respect  to  money  paid  for  allotments  which  were  held 
to  be  ultra  vireSy  and  which  could  not  therefore  be  perfected.^ 

>  SuprOf  §  454.  paid  under  any  contract  at  all ;  it  is 

s  Lea.  V.  Casaen,  61  Ala.  312.    As  to  paid  without  consideration,  either  good 

'  rescission,  see  supraj  §§  282  et  seg.  or  valuable,   and   may  be    recovered 

'  Supra,  §  343  ;  Williams  v.  Carr,  80  back  unless  the  transaction  is  of  such 

N.  C.  294.  a  character  that  the  law  wiU  not  aid 

^  Supra f  §§  48  a,  282,  520 ;  Pajne  n,  either  party,  which  is  not  the  case  as 

Whale,?  East,  274 ;  Danforth  v.  Dewey,  to  one  who  pays  usurious  interest." 

3  N.  H.  79 ;  Cooper  v.  Newman,  45  N.  *  Kempson  v,  Saunders,  4  Bing.  5  ; 

H.   339  ;    Raymond    t*.    Beamard,   12  see  cases  cited  supra^  §§  519  et  seq, 

Johns.  275 ;  Lindsley  v.  Ferguson,  49  <  Leake,   2d   ed.   105 ;    Walstab    t\ 

N.  Y.  625  ;  Feay  v.  DeOamp,  15  S.  &  Spottiswoode,  15  M.  &  W.  501 ;  Mowatt 

R.  227 ;  Thompson  v.  Gould,  20  Pick.  v.  Londesborough,  4  E.  &  B.  1 ;  John- 

134  ;  Mlddleport  Mills  t;.  Titus,  35  Oh.  son  v,  Goslett;,  3  C.  B.  N.  S.  569  ;  supra, 

St.  253  ;  Wisner  v.  Chicago,  6  111.  Ap.  §  520. 

254 ;    Johnson    v,   Erassin,   25   Minn.  '  Alison's  case,  L.  R.  9  Ch.  24 ;  Bank 

117 ;  Garber  r.  Armentrout,  32  Grat.  of  Hindustan  v.  Alison,  L.  R.  6  C.  P. 

235;   Flinn  v.   Barber,  59  Ala.  446;  222;  Campbell  ex  parte,  L.  R.  16  £q. 

Sims  V.   Hutchins,  8  Sm.  k  M.  328.  417,  9  Ch.  1,  12 ;  see  Rudge  v.  Bow- 

In  Gist  V.  Smith,  78  Ky.  367,  Cofer,  J.,  man,  L.  R.  3  Q.  B.  689  ;  supra,  §  520. 

said:   '*  Money  paid  upon  a  contract  As  to  mutual  subscriptions  to  charities, 

declared  by  statute  to  be  void  is  not  see  supra,  §§  528  et  seq, 
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And,  generally,  where  money  has  been  paid  by  the  plaintiff 
on  a  contract,  and  before  any  benefit  accruing  to  the  plaintiff 
or  detriment  to  the  other  Bide,  the  consideration  wholly  fails, 
or  the  contract  becomes  wholly  inoperative,  the  plaintiff  may 
recover  in  this  form  of  action  the  money  advanced  by  him.* 
So  of  agreements  which  are  inoperative  under  the  statute  of 
frauds,  and  which  the  defendant  refuses  to  perform;*  and  of 
other  cases  of  rescission.' — A  suit  for  money  had  and  received 
lies  by  a  purchaser  after  rescission  of  contract  of  sale  to  recover 
money  paid  as  consideration  for  the  purchase.*  But  where  a 
purchaser  pays  part  of  purchase-money,  payable  in  instalments, 
and  then  rescinds,  he  cannot  recover  back  what  he  has  paid  if 
the  vendor  is  ready  to  perform  his  part ;  but  if  the  vendor 
rescinds,  he  cannot  retain  the  purchase-money  paid.^ — A  pur- 
chaser who  has  made  payments  on  a  contract  of  sale  with 
which  the  vendor  has  refused  to  comply,  may  recover  back 
from  the  vendor  the  money  so  paid.* 

§  748.  Whether  a  deposit  paid  on  a  contract  for  the  pur- 
chase of  real  estate  can  be  recovered  back  on  the  Deposit  on 
purchase  falling  through,  depends  upon  the  terms   may^^^ 
of  the  contract.^    Where  the  purchaser  refuses  to   j^®^^^®*"®^ 
comply  with  the  terms  assented  to  by  him,  he  can-  failure  to 

make  title. 

not  recover  back  the  deposit  as  such,  unless  the 
agreement  gives  him  that  right,  though  he  might  have  an 
action  against  the  vendor  for  damages,  if  the  vendor  be  the 
party  primarily  responsible  for  the  failure  of  the  negotiations. 
The  return  of  the  deposit,  also,  may  be  excluded  by  the  terms 
of  the  contract.*    But  ordinarily  when  the  sale  is  not  per- 

1  Supra,  §§  48  a,  282,  520  ;  Dntch  v.  «  1  Ch.  on  Cont.  692,  702 ;  Thornett  v. 

Warren,  2  Burr.  1010  j  FnUer  v.  Little,  Haines,  15  M.  &  W.  367  ;  Whitoomb  r. 

7  N.  H.  535 ;  Parish  v.  Stone,  14  Pick.  Denio,  52  Vt.  382 ;  Bradford  v.  Manly, 

210  ;   Dill  V.  Wareham,  7  Met.  438 ;  13  Mass.  139  ;  supra,  §  520. 

HUl  V.  Rewee,  11  Met.  271 ;  Brown  v.  «  Davis  t;.  Hall,  52  Md.  673. 

Harris,  2  Graj,  359 ;  Wheeler  o.  Board,  ^  Supra,  §§  579  et  seq. ;  Jellison  ti. 

12  Johns.  363.  Jordan,  68  Me.  373. 

*  Cobb  17.  HaU,  29  Vt.  510 ;  Thomp*  ^  See  wpra,  §  520. 

son  V,  Gould,  20  Pick.  134  ;    Rice  v.  *  Barrell  ex  parte,  L.  R.  10  Ch.  512  ; 

Peet,  15  Johns.  503 ;  Abbott  v.  Draper,  Thomas  v.  Brown,  L.  R.  1  Q.  B.  D.  714 ; 

4  Denio,  51.  see  Hudson  v»  Swift,  20  Johns.  24. 

•  Supra,  §§  282  et  seq.,  293.  •  Hinton  v.  Sparks,  L.  R.  3  C.  P.  161. 
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§  744.]  CONTRACTS.  [OHAP.  XXIII. 

fected  through  the  vcDdor'a  faolt,^  or  the  contract  is  rescinded 
by  the  parties,'  the  deposit  may  be  recovered  back  as  monej 
had  and  received.' 
§  744.  A  party  whose  name  has  been  forged  to  a  bill,  and 

M  id  ^^^  P^^^  ^^^^  ^^^^  supposing  it  to  be  genuine,  may 

for  worth-     recover  back,  on  discovering  the  forgery,  what  be 

lees  secari-  .j  'ijai-  i_  ■%•  -i- 

ties  maybe  paid,  provided  there  was  no  such  negligence  on  bis 
SSsiT.^'^  part  as  deprives  the  party  whom  he  sues  of  recourse 
to  prior  parties.^  Money  paid  in  discounting  a  bill 
of  exchange,  the  acceptance  of  which  is  forged,  may  also  be 
recovered  back,  provided  there  be  no  estoppel  through  negli- 
gence f  and  this  has  been  held  even  where  the  defendant  did 
not  indorse  the  bill.*  There  can  also  be  a  recovery  in  this 
form'  of  action  for  money  paid  for  forged  railway  bonds  f  and 
for  money  paid  for  foreign  bonds  which  at  the  time  of  the  sale 
were  repudiated  by  the  state  which  it  was  pretended  had 
issued  them.'  The  same  distinction  is  taken  with  regard  to 
counterfeit  bank  notes ;  a  party  innocently  paying  out  such 
being  liable  to  the  payee  for  their  value,*  though  the  payee 
must  bffer  to  return  the  note  in  a  reasonable  time,  if  it  be  of 
any  value,  or  else  he  cannot  recover." — "When  the  vendor  of  a 

>  Leake,  2d  ed.  107 ;  Moeser  v.  Wis-  Woloott,  3  AUen,  258  ;  Wilder  v. 
ker,  L.  R.  6  C.  P.  120 ;  Simmons  r.  Cowles,  100  Mass.  487 ;  Terrj  v.  Bis- 
Heseltine,  5  C.  B.  N.  S.  554.  sell,  26  Conn.  23 ;  Aldrioh  v.  Jackson, 

'  Aberaman  Iron  Works  o.  Wickens,  6  R.  I.  218 ;  Ledwich  v.  McKim,  53  N. 
L.  R.  4  Ch.  101.  Y.  307 ;  Chambers  v.  Bank,  78  Penn. 

>  See  Pollock,  476 ;  Towanoe  r.  Bol-    St.  205. 

ton,  L.  R.  8  Ch.  118 ;  Jones  v,  Rimmer,  «  Eagle  Bank  v.  Smith,  5  Conn.  71 ; 

L.  R.  14  Ch.  D.  588.  Canal  Bank  o.  Bank  of  Albany,  1  Hill, 

«  St^a,  §§  509-11,  520 ;  Leake,  2d  ed.  N.  Y.  287. 

107;   Benj.  on  Sales,  3d  Am.  ed.  §§  ^  Westropp  v.  Solomon,  8C.  B.  346. 

423,  607,  608 ;  Wilkinson  v.  Johnson,  •  Yonng  v.  Cole,  3  Bing.  N.  C.  724  ; 

3  B.  &  C.  428 ;  Cocks  v.  Masterman,  9  see  supra,  §  509-11. 

B.  &  C.  902 ;  Bank  of  U.  S.  v.  Bank  of  •  Yonng  v.  Adams,   6  Mass.    182  ; 

Ga.,  10  Wheat.  333 ;  Thrall  i;.  Newell,  Markle  v.  Hatfield,  2  Johns.  455  ;  Mndd 

19  Vt.  202 ;  Terry  v.  Bissell,  26  Conn.  v.  Reeves,  2  Har.  &  J.  368 ;  and  oases 

23  ;  Worthington  v,  Cowles,  112  Mass.  cited  2  Ch.  on  Con.  11th  Am.  ed.  930. 

30 ;  Ross  V.  Terry,  63  N.  Y.  613 ;  Neff  ">  Ibid. ;  Glonoester  Bank  v.  Salem 

V.  Horner,  63  Penn.  St.  327.  Bank,  17  Mass.  33 ;  Raymond  v.  Baer, 

•  Jones  V,  Ryde,  8  Tannt.  488 ;  Gnr-  13  S.  &  R.  318  ;  Rick  v.   Kelly,  30 

ney  t\  Womsley,  4  E.  &  B.  133 ;  Baxter  Penn.  St.   527;    Rindall  o.  Bank,   7 

V.  Daren,  29    Me.  434;    Merriam  v.  Leigh,  617;  Simms  v.  Clark,  11  lU.  137. 
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CHAP.  XXin.]  MONBY   HAD   AND   EBCBIVBD.  [§  745. 

bond  declines  to  guarantee  its  genuineness,  though  he  at  the 
time  bonajide  believes  it  to  be  genuine,  he  cannot,  on  its  turn- 
ing out  to  be  a  forgery,  be  compelled  to  refund,  it  appearing 
that  at  the  time  of  the  sale  he  put  the  purchaser  on  inquiry.^ 
— It  has  been  held  in  Massachusetts  that  a  purchaser  of  forged 
United  States  bonds  which  the  government  redeemed,  may 
maintain  against  his  vendor  an  action  to  recover  back  the 
money  paid  before  he  has  repaid  the  government  or  returned 
the  bonds  to  the  vendor.' — Money  paid  for  negotiable  paper 
which  is  worthless  on  account  of  material  alterations  can  also 
be  recovered  back  f  and  so  of  money  paid  for  a  check  which 
is  worthless,  provided  the  holder  took  prompt  measures  for 
the  collection  of  the  check,  and  gave,  when  necessary,  due 
notice  of  its  dishonor  ;*  and  so  of  money  obtained  by  discount 
on  a  forged  bill,  even  though  the  defendant  did  not  indorse 
the  bill/  It  has  been  held,  also,  that  the  vendor  of  a  treasury 
note,  which  has  been  paid  but  subsequently  stolen  and  put  in 
circulation,  is  liable  to  the  purchaser,  in  an  action  of  this 
class,  though  the  indorsement  was  ^'  without  recourse."* 

§  745.  When  the  consideration  has  been  in  part  received, 
but  its  complete  reception  is  made  impossible  by  Money  paid 
casus,  the  price  paid  cannot  be  recovered  back.^  cannot  be 

mi  1  .  1  1    .•  recovered 

Thus,  where  engines  were  to  be  constructed  for  a  back  when 
vessel  at  sea,  to  be  fitted  on  her  arrival  at  port,  and  prevented 

1  Porter  v.  Bright,  82  Penn.  St.  441.  was  held  entitled  to  recover  back  the 

'  Brewster    v.  Burnett,  125    Mass.  price. 

68.  •  Eagle  Bank  v.  Smith,  5  Conn.  71 ; 

s  Leake,  2d  ed.  106 ;  citing  Barch-  Canal  Bank  v.  Bank  of  Albany,  1  Hill, 

field  V.  Moore,  3  E.  &  B.  683 ;  and  see  N.  T.  87.    In  Jones  v.  Rjde,  6  Taunt. 

Neif  V.  Horner,  63  Penn.  St.  327 ;  and  488,  above  cited,  the  vendor  of  a  forged 

mprOf  §§  520,  699,  et  8eq»  navy  bill  was  held  bound  to  return  the 

*  Leake,  2d  ed.  106,  citing  Turner  v.  monej  received  for  it.     In  Gompertz  v. 

Stones,  1  D.  &  L.  122 ;  Rogers  v.  Lang-  Bartlett,  2  E.  &  B.  849,  it  appeared 

ford,   1   C.  &  M.   637;  Woodland  v,  that  a  bill  of  exchange,  which  had  been 

Fear,  7  E.  &  B.  519 ;  see  comments  by  sold  as  foreign,  was  worthless,  being 

Blackburn,  J.,  in  Kennedy  v.  Mail  Co.,  domestic   and   unstamped ;    the  pur- 

L.  R.  2  Q.  B.  580.    In  Rogers  v.  Walsh,  chaser  was  held   entitled  to  recover 

12  Neb.  28,  where  plaintiff  was  shown  back  the  price. 

to  have    bought  ''county  warrants"  *  Frazer  v.  D*Invilliers,  2  Barr,  200. 

which  turned  out  to  be  void,  because  '  Supra^  §§  314  et  seq,  520 ;  Benj.  on 

issued  without  authority  of   law,  he  Sales,  3d  ed.  §§  336  et  seq,  339  a. 
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§  746.]  CONTRACTS.  [CHAP.  XXIII. 

by  c(uu9       to  be  paid  for  by  instalments  as  the  work  progressed, 

from  com-  j     a.  •      j.i_  i  j 

pietioD.  aiid  after  some  progress  in  the  work,  and  some  pay- 
ments made,  the  vessel  was  lost  at  sea,  so  that  the 
fitting  of  the  engines  was  impossible,  it  was  held  that  the  pay- 
ments made  could  not  be  recovered  back.^  And  with  this  is 
to  be  considered  the  ^^  uniform  though  perhaps  anomalous 
rule,  that  the  money  to  be  paid  in  advance  of  freight,  must 
be  paid  though  the  goods  are  before  payment  lost  by  perils  of 
the  sea ;  and  cannot  be  recovered  back  after,  if  paid  before  the 
goods  are  lost  by  perils  of  the  sea."* 

§  746.  We  have  already  seen  that  by  our  law  a  bare  sale  of 

goods,  supposing  such  a  case  to  be  put  in  evidence, 

of  goods  i8    is  governed  by  the  rule  caveat  emptor^  and  that  in 

pricewS^be  ^^®  *^®  vendor  turns  out  to  have   no  title,  the 

recovered     purchaser  caunot  fall  back  on  the  vendor  for  the 

back,  and       * 

60  when  return  of  the  purchase  money.  We  have  also  seen 
breach*of  that  a  Warranty  of  title  may  be  implied  from  the 
M*to*whoie  Di^^®  ^f  ^^^t  *^  where  a  shopkeeper  sells  goods  as 
considera-  his  own  over  his  counter.*  In  such  cases,  if  the 
vendor  turns-  out  to  have  no  title,  and  the  goods 
are  taken  from  the  purchaser,  he  may  recover  from  the  vendor 
the  price  paid  by  him  as  money  had  and  received.*  The  same 
rule  applies  when  there  is  a  breach  of  warranty,  express  or 
implied,  going  to  the  whole  consideration.'  But  it  is  a  ques- 
tion  of  fact  for  the  jury  whether  the  thing  delivered  was  not 
what  was  really  intended  by  both  parties;  and  if  so,  the  sale 
will  not  be  disturbed,  and  the  parties  will  be  held  to  their 

1  Anglo-Egjpt.  Nay.  Co.  v.  Rennie,  17  G.  B.  N.  S.  708 ;  Chapman  v.  SpeUer, 

L.  R.   10  C.  P.  271.      See  reference  14  Q.  B.  621 ;  Thnrston  v.  Spratt,  52 

9upra^  §§  300,  326.     But  see  Schwartz  Me.  202 ;  Shattuck  v,  Green,  104  Mass. 

V,  Saunderfl,  46  111.  18,  and  comments,  42. 

wpra,  §§  326  et  seq.  *  Supra,  §  520 ;  Qiles  v.  Edwards,  7 

>  Brett,  J.,  Allison  v.  Ins.  Co.,  L.  R.  T.  R.  181 ;  Howe  Machine  Co.  v.  Willie, 

1  Ap.  Cas.  226,  adopted  in  Leake,  2d  85   lU.   333 ;    Harvej  v.   Harris,    112 

ed.  112.     See  supra,  §  520.  Mass.  32 ;  Cntts  r.  Guild,  57  N.  Y.  229  ; 

I  Supra,  §§  230  et  seg,  and  see  oases  cited  supra,  §  221.     As  to 

*  Supra,  §  520 ;  Leake,  2d  ed.  105 ;  effect  of  warranty  see  supra,  §§  212  et 

Benj.  on  Sales,  3d  Am.  ed.  §§  423,  629,  seq,,  and  see  also  infra,  §§  909  et  seq, 
635-641,  893;   Eichhols  v.  Bannister, 
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OHAP.  XXIII.]  MONEY   HAD   AND   RECEIVED.  [§  748. 

bargain.^  Thus,  where  the  defendant,  a  stock  broker,  bought 
for  the  plaintiff  certain  certificates  of  stock,  which  were  after- 
wards repudiated  by  the  company  as  issued  without  authority, 
though  they  had  for  some  time  been  in  the  market,  and  their 
character  known,  it  was  held  that  the  buyer  was  bound  by 
his  bargain  and  could  not  recover  the  price.* 

§  747.  When  the  failure  of  consideration  is  im-  when  faii- 
putable  to  the  plaintiff's  own  conduct,  he  cannot  Slaeration* 
recover  the  money  paid.*    Thus,  when  through  the   is  imputa- 
plamtin  s  neglect  to  register  a  conveyance  the  title   tiff,  he  can- 
is  lost  to  him,  he  cannot  recover  back  the  price.*        not  recover. 

§  748.  When  a  consideration  is  divisible,  and  the  price  can 
be  apportioned,  then  if  a  distinct  divisible  portion 
of  the  consideration  fails,  the  price  paid  for  such   faUure  of 
portion  may  be  recovered  back.*    Thus,  as  between   uon^pn^" 
the' parties,  a  bill  of  exchange  may  be  apportioned   when  entire 
into  sums  attributable  respectively  to  several  con-   recovered 
siderations,  and  may  be  met  by  the  absence  of  failure 
of  consideration  pro  tanto^    And  shrinkage  of  a  thing  pur- 
chased below  its  price  may  be  set  off  in  a  suit  for  the  purchase 
money  when  such  shrinkage  is  imputable  to  the  vendor.'^    On 
the  other  hand,  when  though  the  consideration  may  be  form- 
ally divisible,  yet  to  divide  it  would  be  to  destroy  its  utility, 
then  a  partial  failure  is  to  be  regarded  as  a  total  failure  ;*  and 

>  Mitchell  p.  Newhall,  15  M.  &  W.  Co.,  64  Ind.  125 ;  and  see  supra,  §  190  ; 

308;  infra,  §   899.      Aa   to  divisibility  see 

s  Lamert  r.  Heath,  15  M.  k  W.  487.  §§  338,  511,  580. 
See  supra,  §  520 ;  infra,  §  749.  <  Leake,   2d  ed.   630 ;     Darnell    v, 

•  Supra,  §§  312,  325,  603,  716 ;  Bar-  Williams,  2  Stark.  145 ;  Clark  v.  Laa- 

rell  ex  parte,  L.  R.  10  Ch.  512 ;  Thomas  arus,  2  M.  &  O.  167  ;  mpra,  §  511. 
V.  Brown,  L.  R.  1  Q.  B.  D.  714.  '  Infra,  §§  899,  935 ;  Harrington  r. 

^  Straton  v,  Rastall«  2  T.  R.  366 ;  Stratton,   22  Piok.  510 ;    Hammett  v. 

Stray  v.  Russell,  1  £.  &  E.  888.  Emerson,  27  Me.  308. 

'  Supra,  §  511  etseq,;  Wood  v.  Benson,        *  Johnson  v,  Johnson,  3  B.  &  P.  162 ; 

2  C.  &  J.  94  ;  Lucas  v.  Goodwin,  3  Bing.  Adlard  v.  Booth,  7  C.  &  P.  108 ;  Covas 

N.  C.  746  ;  Franklin  v.  Miller,  4  A.  &  v.  Bingham,  2  E.  k  B.  836 ;  see  Chan- 

£.  605 ;  Johnson  r.  Johnson,  3  B.  &  P.  ter  v,  Leese,  5  M.  &  W.  628.    As  to 

162 ;  Devanz  v.  Conolly,  8  C.  B.  640 ;  divisible  duty,  see  infra,  §§  899  et  seq,; 

Earl  V,  Page,   6  N.  H.  477;    Hill  r.  as  to  payment  on  quantum  meruit,  see 

Rewee,  11  Met.  272;  Young  Man.  Co.  infra,  §§  716  etseq.;  as  to  destruction 

V.  Wakefield,  121  Mass.  91 ;    Dean  v.  by  casus,  see  supra,  §  300. 
Mason,  4  Conn.  428 ;  Moss  v.  Printing 
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§  749.]  OONTRACTS,  [CfiAP.  XXIIL 

sacb,  also,  is  the  rule  when  the  failure  is  in  a  material  matter 
which  was  one  of  the  chief  inducements  to  the  contract.^  And 
as  a  rule,  when  the  consideration  goes  to  the  whole  price,  and 
there  is  a  partial  failure  of  the  consideration,  there  cannot  be 
A  pro  tanto  recovery  of  the  price.*  If  the  purchaser  desires  to 
recover  back,  the  contract  must  be  rescinded  in  toto^  He  cannot 
bold  as  to  part  and  rescind  as  to  part.^  In  cases,  on  the  other 
hand,  in  which  the  consideration  is  divisible,  the  purchaser  may 
elect  to  take  what  can  be  delivered  to  him,  and  in  such  case, 
if  the  purchase  money  has  been  paid,  he  can  recover  back  the 
excess,  or,  if  there  has  been  no  payment,  defend  pro  tanto.^ 
The  same  distinction  is  applicable  to  contracts  for  labor.  If 
only  part  of  the  work  has  been  done,  only  (supposing  the  de- 
fendant did  not  prevent  completion)  a  proportional  part  of  the 
price  can  be  recovered.* 

§  749.  A  party  who  buys  a  speculative  interest  in  property 
A  party  canuot,  if  the  speculation  disappoints  him,  recover 
buying  a      back  what  he  paid.^    This  has  been  held  to  be  the 

Bpeculation  ,  '^  .  . 

and  losing  rule  With  regard  to  speculative  purchases  of  rights 
covOTback.   which  turned  out  not  to  be  valid  ;•  or,  which  failed 

I  Roffey  V.  Shalloross,  4  Madd.  227 ;  Clark  v,  Gilbert,  26  N.  T.  279  ;  Ear- 

tn/ra,  §§  898  et  seq, ;  wpra^  §  190.  gra^e  v,  Conroy,  19  N.  J.  Eq.  281. 

■  Supra,  §  520 ;  Leake,  2d  ed.  110 ;  «   Ibid. ;     Mansfield    v.   Trigg,    113 

citing    Hunt   v.   Silk,   5    East,    449 ;  Mass.  350 ;   Taylor  v.  Hare,  1  B.  &  P. 

Blackbarn  v.  Smith,  2  Ex.  783 ;   Har-  N.  R.  260 ;  Lawes  r.  Parser,  6  £.  &  P. 

ner  v.  Groves,  15  G.  B.  667 ;   Lyon  v.  930.     As  to  divisibility,  see  §§   233, 

Bertram,  20  How.  U.  S.  154;  Bliss  v.  330,  338,  511,  582,  899. 

Negus,  8  Mass.  46 ;  Nash  v.  Lull,  ;L02  *  Supra,  %  191 ;  Boone  v.  Eyre,  1  H. 

Mass.  60 ;   ColvUle  v.  Besley,  2  Denio,  Bl.  273  ;  Davis  v.  Street,  1  G.  &  P.  18 ; 

139.   As  to  part  performance,  see^upra,  Mavor  v.  Pyne,  3  Bing.  285  ;  Ozendale 

§  580 ;  tn/ra,  §  899.  v.  Wetherell,  9  B.  &  G.  386  ;  see  supra, 

•  Supra,  §  620  ;  infra,  §§  899  et  seq,;  §§  511,  712  et  seq,;  infra,  §§  898  et  seq. 

BenJ.  on  Sales,  §  426  ;   Giles  v.  Ed-  >  Supra,  §§  '^16-7 ;  Mondel  v.  Steel, 

wards,    7    T.    R.    181 ;    Whinoup  v.  8  M.  &  W.  858 ;  Parish  v.  Stone,  14 

Hughes,  L.  R.  6  0.  P.  78 ;  Harnor  v.  Pick.  210.    That  partial  failure  of  oon- 

Groves,  15  G.  B.  667 ;  Gault  r.  Brown,  sideration  is  a  defence  pro  tanto,    see 

48  N.  H.  183 ;  Jenness  v.  Wendell,  51  Black  v,  Ridgway,  131  Mass.  80. 

N.  H.  63 ;  Glark  v.  Baker,  5  Met.  452 ;  ^  Supra,  §§  516  et  seq,,  746. 

Miner  v,  Bradley,  22  Pick.  457  ;  Morse  *  See  supra,  §§  519  et  aeq. ;    Benj.  on 

V,  Brackett,  98  Mass.  205  ;  S.  G.,  104  Sales,  3d  Am.   ed.   §  427  ;  Taylor  v. 

Mass.  494 ;    Mansfield   v.  Trigg,   113  Hare,  1  B.  &  P.  N.  R.  260 ;  Lamert  v. 

Mass.  350  ;  Bruce  v.  Pearson,  3  Johns.  Heath,  15  M.  &  W.  487. 
534 ;    Smith  v,  Lewis,  40  Ind.  98 ;  see 
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CHikP.  XXIII.]  MONET   HAD  AND  BECEIVBD.  [§  751. 

to  convey  exclusive  titles.*  And  when  a  title  wheii  bought  is 
known  to  be  tainted,  and  sells  at  a  low  figure,  there  can  be  no 
recovery  when  the  title  turns  out  to  be  bad.'  And  when  a 
title  as  such  is  sold,  the  purchaser  cannot,  if  nothing  ultimately 
passes,  recover  the  purchase  money  paid,  but  must  fall  back 
on  the  covenants  of  the  deed,  if  there  be  such  covenants.' 

§  750.  Where  there  is  no  compulsion,  and  the  party  making 
the  payment  does  not  pay  to  relieve  himself  or  his  c^^p,^ 
goods  from  custody  extortionately  imposed,  a  volun-  mise money 
tary  payment  cannot  be  recovered  back,  even  though  tarUy  caa^' 
it  was  made  to  avoid  a  suit,  such  suit  not  amount-  Covered 
ing  to  a  criminal  prosecution.*    "If  a  person  with  ^^^• 
knowledge  of  all  the  facts  determines  to  pay  money  claimed 
against  him  without  litigation,  he  is  as  much  bound  as  if  the 
question  had  been  decided  in  open  court."'    And  this  holds 
even  though  the  result  is  the  payment  of  a  claim  which  could 
not  have  been  enforced  from  defect  of  technical  proof;  as 
where  the  claim  paid  could  not  have  been  sustained  from  non- 
compliance with  the  statute  of  frauds.' 

§  751.  A  mistake,  not  going  to  legal  liability,  is  no  ground 
for  recovering  back  money  whose  payment  it  in- 
duces.   1  may  pay  from  mistaken  notions  of  kind-  from*^^*^ 
ness,  or  from  mistaken  notions  of  policy,  but,  unless  JJSJJjy^p®' 
the  mistake  involves  a  belief  in  facts  from  which  KindBeM 
arises  a  legal  duty  on  my  part  to  pay  the  money,  I  recovered 

^  See  nqn-a,  §  520 ;  Begbie  v,  Phos-  Lnmlej,  2  East,  469 ;  Barber  v.  Pott, 

phate    Co.,   L.  R.  1   Q.   B.   D.   679 ;  4  d.  &  N.  759 ;   Freeman  v.  Jefferies, 

Slaughter  v.  Qerson,    13  WaU.  379 ;  L.  R.  4  Ex.  189  ;  Fa/  v.  Oliver,  20  Vt. 

David  V.  Park,  103  Mass.  501 ;  Phipps  118 ;   Reed  v.  McGrew,  5  Ohio,  375 ; 

V.  Backman,  30  Penn.  St.  401 ;  Coil  v.  Troy  v.  Bland,  58  Ala.  197. 

Pittsbarg  Coll.,  40  Penn.  St.  439.  •  Mellish,  L.  J.,  in  Rogers  v.  Ingham, 

>  Lamert  v.  Heath,  15  M.  &  W.  486.  L.  B.  3  C.  D.  358,  adopted  Leake,  2d 

As  to  negligent  error,  see  ntpraf  §§  196,  ed.  100  ;  supraf  §  523  ;  and  see  Hunt 

572.   That  error  in  law  does  not  avoid,  v.  Silk,  5  East,  449  ;  Frambera  v.  Risk, 

see  tupra,  §  198.  2  m.  Ap.  499  ;  tupra^  §  740. 

>  Leake,  2d  ed.  110 ;  Clare  v.  Lamb,  ^  Thomas  v.  Brown,  L.  R.  1  Q.  B.  D. 

L.  R.  10  C.  P.  334 ;   Hume  v.  Pooook,  714 ;  see  mtpraf  §§  533-5,  as  to  oompro- 

L.  R.  1  Ch.  379 ;  Hanson  v.  Thacker,  mise  of  doubtful  claims  being  a  good 

L.  R.  7  C.  O.  620.  oonsideration. 

«  Sf^a,  §§  150,  198,  533 ;  BUbie  v. 
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back;  nor*  Cannot  recovef  the  money  back.*  " The  right  to  re- 
hoDor!  cover  money  paid  under  a  mistake  of  fact  must  have 
reference  to  a  belief  of  the  existence  of  a  fact,  which, 
if  true,  would  have  given  the  person  receiving  a  right  against 
the  person  paying  the  nA)ney ;  and  it  never  can  be  applicable 
to  a  case  where  the  fact  mistaken  is  a  fact  which  would  merely 
have  made  it  desirable  for  the  person  paying  it  to  pay  to  the 
person  receiving  it."*  The  action,  also,  "does  not  lie  for 
money  paid  by  the  plaintiff  which  was  claimed  of  him  as 
payable  in  point  of  honor  and  honesty,  although  it  could  not 
have  been  recovered  from  him  by  any  course  of  law ;  as  in 
payment  of  a  debt  barred  by  the  statute  of  limitations  or 
contracted  during  his  infancy,  or  to  the  extent  of  principal 
and  legal  interest  upon  an  usurious  contract,  or  for  money 
fairly  lost  at  play ;  because  in  all  these  cases  the  defendant 
may  retain  it  with  a  safe  conscience,  though  by  positive  law 
he  was  barred  from  recovering.  But  it  lies,"  so  it  is  added  in 
conformity  with  the  views  already  expressed,  "for  money  paid 
by  mistake ;  or  upon  a  consideration  which  happens  to  fail ;  or 
for  money  got  through  imposition,  express  or  implied;  or 
extortion  or  oppression ;  or  an  undue  advantage  taken  of  the 
plaintiff's  situation,  contrary  to  laws  made  for  the  protection 
of  persons  under  those  circumstances."*  Hence  money  paid 
voluntarily  to  discharge  a  debt  barred  by  the  statute  of  limi- 
tations is  not  the  basis  of  a  suit  for  contribution  ;^  nor  is 
money  paid  in  discharge  of  an  obligation  not  technically  sus- 
tainable at  law.' 

1  SuprOf  §§  164, 496  ;  Aiken  v.  Short,  §  513.    That  the  money  paid  under  a 

1  H.  &  N.  210 ;  Wilson  v.  Thomburj,  claim  of  right,  though  not  the  subject 

L.  R.  10  Ch.  239 ;  see  CUre  v.  Lamb,  of  suit,  cannot  be  recovered  back,  see 

L.  B.  10  C.  P.  334  ;  Jilvermore  v,  Peru,  Kennedy  v,   Hughey,   3  Watts,  265  ; 

55,  Me.  469  ;    Real   Est.  Say.  Inst.  v.  Keener  v.  Bank,  2  Barr,  237 ;  Natcher 

Linder,  74  Penn.  St.  371.  r.  Natcher,  47  Penn.  St.  496. 

s  Bramwell,  B.,  Aiken  v.  Short,  1  H.        «  Wheatfield    v.   Brush    Valley,   25 

&  N.  210 ;  see  supra,  §§  164,  496.  Penn.  St.  112 ;  nipra,  §  513. 

*  Lord  Mansfield,   C.  J.,   Moses    v. .      *  Speise  v.  McCoy,  6  W.  &  S.  485 ; 

Macferlan,    2    Burr.    1005.      That   a  see    Keener    v.   Bank,   2    Barr,    237; 

promise  to  pay  debts  of  the  character  Natcher  v.  Natcher,  47  Penn.  St.  496. 
expressed  in  the  text  binds,  see  supra^ 
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IV.   MONEY  PAID  IN  MISTAKE. 

§  752.  We  have  already  seen  that  money  paid  under  mistake 
of  fact  may  be  recovered  back.*  "  Where  money,"  ^^^^  ^^^ 
said  Lord  Mansfield,  ^^  is  paid  under  a  mistake,  in  mistake 

,  .   •     ,,  J  X        1   •       •  •  of  fact  may 

which  there  was  no  ground  to  claim  in  conscience,  berecoy- 
the  party  may  recover  it  back  again."*  This  has  ®''«^^'^^' 
been  held  to  be  the  case  with  money  paid  under  mistaken 
weight  or  measurement,  or  in  miscalculation  of  price,'  and 
with  money  paid  by  a  tenant  of  land  to  the  wrong  party 
claiming  as  landlord.^  Thus,  the  accommodation  maker  of  a 
note  which  has  been  materially  altered  without  his  knowledge, 
and  who  paid  in  ignorance  of  the  alteration,  may  recover  back 
the  money  so  paid.'  The  purchaser,  also,  to  take  another  illus- 
tration, of  milk  bought  by  the  can,  who  pays  more  money 
than  is  due  by  reason  of  the  cans  being  deficient  in  size,  can 
recover  back  from  the  vendor  his  excess  of  payment.'  But  the 
mistake  should  be  established  as  a  prerequisite  to  recovery,^ 
and,  after  any  considerable  lapse  of  time,  should  be  established 
by  clear  and  strong  proof.®  And  the  obligation  of  a  party 
ignorant  of  the  mistake  to  repay  money  voluntarily  paid  him 
in  mistake,  arises  only  on  notification  of  the  mistake.* — Even 
when  a  mistake  has  been  fraudulently  induced,  the  right  to 

«  Supra,  §§  197,  521.  Schmidt,   59  N.  Y.   253 ;  Wooster  v. 

'  Bize  V,  Diokason,  1  T.  R.  285.    See  Sage,  67  N.  Y.  67.    See  Garland  v. 

to  same  effect  Kellj  v,  Solari,  9  M.  &  Sal^m  Bank,  9  Mass.  408. 

W.  58 ;  Norton  v.  Harden,  15  Me.  45 ;  *  Ifewsome  v.  Graham,  10  B.  k  C. 

Peaison  v.  Lord,  6  Mass.  81 ;  Bond  v.  234 ;  Barber  v.  Brown,  1  C.  B.  N.  S. 

Hajes,  12  Mass.  36;   Talbot  v.  Nat.  121. 

Bk.,  129  Mass.  67 ;  Stanley  Rule  Co.  v.  •  Fraker  r.  Little,  24  Kans.  598.    See 

BaUej,  45  Conn.  464 ;  Burr  v.  Veeder,  as  to  alterations  supra,  §  695. 

3  Wend.  412 ;  Spragne  v.  Birdsall,  2  *  Devine  v.  Edwards,  87  111.  177. 

Cow.  419 ;  Mayor  of  N.  Y.  v.  Erben,  38  f  Union  Sayings  Ass.  v.  Eehlor,  7 

N.  T.  305 ;  Higgins  v.  Mendenhall,  51  Mo.  Ap.  158. 

Iowa,  135 ;  Glenn  v.  Shannon,  12  S.  C.  '  Thompson  v.  Fallinwider,  5  UK  Ap. 

570 ;  Wilson  v.  Sergeant,  12  Ala.  778.  551 ;  supra,  §  289. 

See  Rice  v.  Barnard,  127  Mass.  241.  •  Soathwick  v.  Bank,  84  N.  Y.  420 ; 

*  Supra,  $§  190,  520  e^M^.;  BenJ.on  citing  Freeman  v.  Jefferies,   L.   R.   4 

Sales,  3d  Am.  ed.  §  415  ;  Cox  v.  Pren-  Ezch.  189  ;  Stacy  v.  Graham,  14  N.  Y. 

tioe,  3  M.  &  S.  344 ;  Newall  v.  Tomlin-  492 ;  Snyder  v.  Williams,  37  N.  Y.  109 ; 

ion,  L.  R.  6  C.  P.  405 ;  Lyon  v.  Ber-  supra,  §§  284  et  seq. 
tram,  20  How.  (U.  S.)  149;  Holts  v. 
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recover  back  is  lost  where  the  party  paying  the  money,  after  a 
discovery  of  all  the  facts,  acquiesces  in  the  disbursement  of  the 
money  in  pursuance  of  the  contract  by  the  other  contracting 
party.^  But  mere  lapse  of  time  does  not  preclude  recovery ; 
and  where  there  has  been  no  laches  imputable  to  the  plaintiff, 
the  fact  that  the  defendant  is  prejudiced  by  the  mistake  is  no 
defence.' — The  mistake  must  have  been  as  to  an  existing  fact.' 
§  753.  That  the  mistake  of  fact  was  negligently  made  does 

not  necessarily  preclude  the  party  from  recovering.* 
gence  does'  A  party  who  omits  to  avail  himself  of  the  means  of 
ciude'partj  correcting  his  mistake,  although  these  means  were 
from  re-       ^^  hand,  is  not  thereby  prevented  from  setting  up  this 

mistake  in  a  suit  to  recover  back  money  paid  under 
its  influence.'  Even  though  notice  had  been  previously  given 
him  of  the  true  state  of  facts,  yet  if  he  had  forgotten  these 
facts  he  may  nevertheless  recover ;  as  where  it  was  held  that 
a  life  insurance  company  could  recover  back  money  paid  by 
them  on  a  lapsed  policy,  though  their  books  showed  they  had 
notice  of  the  lapse.' — That  where  a  contract  has  been  negli- 
gently induced  a  different  conclusion  may  be  reached,  and  the 
party  negligently  inducing  another  to  contract  with  him  may 
be  estopped,  we  have  already  seen.^  And,  when  the  payment 
is  imputable  to  the  plaintiff's  recklessness,  the  plaintiff  has 
no  case.' 

>  People  V.  Stephens,  71  N.  Y.  527;  Richardson,  51  Tex.  1.    As  to  liability 

flee  nipra^  §  28$.  for  negligence,  see  infroy  §  1043. 

<  Darrant  v.  Comm.,  L.  R.  6  Q.  B.  D.  *  Person  v.  Sanger,  1  Wood.  &  M. 

234.    See  Mr.  Moak's  note,  29  Eng.  R.  138 ;  Wheadon  v.  Olds,  20  Wend.  174 ; 

590|  citing  Young  o.  Lehman,  63  Ala.  Fraker  v.  Little,  24  Kan.  698 ;  Lamb  v. 

519 ;  Alston  v.  Richardson,  51  Tex.  1.  Harris,  8  Ga.  546.    See  tupra,  §§  196, 

•  Supra,  §§  197,  521 ;  Soathwiok  v.  245,  289,  572. 

Bank,  84  N.  Y.  433.  •  Kelly  v.  Solari,  9  M.  &  W.  54; 

*  iStfpra,§§  196,245,289,572;  Leake,  Townsend  v.  Growdy,  8  C.  B.  N.  8. 
2d  ed.  102 ;  Bell  v.  Gardiner,  4  M.  &  477 ;  Mayer  v.  New  York,  63  N.  Y. 
G.  11 ;  Townsend  v.  Crowdry,  8  C.  B.  455.  See  supnif  $§  196,  245,  289,  572. 
N.  S.  477 ;  Stanley  Role  Go.  v,  Bailey,  i  Supra,  §§  196,  202  a,  226 ;  Norton 
45  Gonn.  464 ;  Waite  o,  Leggett,  8  Gow.  v.  Marden,  15  Me.  45.  See  Kingston 
195  ;  Boyer  v.  Park,  2  Denio,  107 ;  De-  Bank  v.  Eltinge,  40  N.  Y.  391 ;  Rather- 
▼ine  r.  Edwards,  87  111.  177 ;  Rnther-  ford  t>.  Mclvor,  21  Ala.  750. 

ford  V.  Mclvor,  21  Ala.  750 ;  Alston  v.       •  Wood  v.  Boylston  Bank,  129  Mass. 

358 ;  uq)ra,  §§  196,  245,  289,  572. 
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§  754.  Money  paid  voluntarily  cannot  be  recovered  back 
when  the  mistake  is  purely  one  of  law.     It  is  on 
this  ground  that  the  court  placed  an  early  ruling  J^°miJt?ke^ 
that  though  an  insurance  was  actually  void  in  law   of  law  can- 

°  •'  not  be  re- 

in  consequence  of  a  material  misrepresentation  by  covered 
the  insured,  yet  money  paid  by  the  insurer  to  the  ^ 
insured  on  the  loss  could  not  be  recovered  back  since  the  mis- 
take which  led  to  the  payment  was  exclusively  one  of  law.^  Yet 
when  the  question  is  of  the  application  of  law  to  a  complex 
state  of  facts,  there  is  no  more  reason  why  relief  should  not 
be  given  to  a  party  paying  money  by  mistake,  than  there  is 
why  relief  should  not  be  given  to  a  party  making  a  contract 
by  mistake ;'  supposing  there  is  nothing  to  equitably  estop 
the  plaintiff  from  recovery  after  such  a  payment  by  mistake.' 
But  where  thB  mistake  is  purely  one  of  law,  the  party  paying 
cannot  recover  back.  Thus  it  has  been  held  in  Massachusetts 
that  although  under  the  statute  there  in  force  no  greater  rate 
of  interest  than  six  per  c^ent.  can  be  received  in  any  action 
unless  on  an  agreement  in  writing,  yet  a  party  who  has  paid 
interest  on  an  oral  agreement  in  excess  of  six  per  cent,  cannot 
recover  back  the  money  so  paid.* 

§  755.  It  is  no  defence  in  a  suit  by  a  third  party  against  an 
agent  to  whom  money  has  been  paid  by  mistake, 
that  the  money  has  been  paid  over  to  the  principal,  money 

^  Bilbie    v,  Lnmley,   2    East,   469 ;  court  has  not  adhered  striotlj  to  the 

Leake,  2d  ed.  104,  citing  also  Lowrj  v.  rule  that  a  mistake  in  law  is  incapable 

Bourdieu,  2  Doug.  468  ;  Brisbane  v.  of  being  remedied ;  but  relief  has  never 

Dacres,   5   Taunt.    143 ;    Lamborn  v.  been  given  in  th^  case  of  a  simple 

County  Com.,  97  U.  S.  181 ;  Norton  v,  money  demand  by  one  person  against 

Harden,  15  Me.  45  ;  Fellows  v.  District,  another,  there  being  between  those  per- 

39  Me.  559 ;  Benson  v,  Munroe,  7  Gush,  sons  no  fiduciary  relation,  and  no  equity 

125 ;  Wilde  v.  Baker,  14  Allen,  349  ;  to  supervene  by  reason  of  the  conduct  of 

Northrop  v,   Qraves,    19    Conn.   548;  either.*^  James ^  L.  J.,  Rogers  o.  Ingham, 

Clarke  v.  Dutcher,  9  Cow.  674;  Real  L.  R.  3  G.  D.  351.    The  last  is  a  very 

Est.  Inst.  9.  Linder,  74  Penn.  St.  371 ;  broad  exception,  at  least  as  broad  as 

and  cases  cited  supra^  §§  198-9.  the  rule  already  stated,  that  mistake 

'  See  supra,  §  199 ;  Hall  v.  Jackson  in  the  subsumption  of  facts  under  a 

Co.,  5  111.  App.  609.  legal  principle  is  a  mistake  of  fact  and 

*  James  ex  parte,  L.  R.  9  Gh.  609.  not  of  law ;  supra,  §  199. 
As  to  estoppel,  see  supra,  §§  196,  202  a.        *  Marvin  t;.  Mandell,  126  Mass.  662. 
"There  are  some  cases  in  which  this 
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P***  ?y  supposing  that  the  agent  at  the  time  of  so  paying 
8oir\o  over  had  notice  of  the  third  party's  claim.^  It  is 
be^rec^-  Otherwise,  however,  when  before  notice  the  money 
ered  back.  ^^  heeu  paid  over  by  the  agent  to  his  principal,  or 
allowed  for  in  the  agent's  accounts  with  the  principal.' 

1  Elliott  V.  Swartwood,  10  Pet.  137  ;  •  Wh.  on  Ag.  §  676 ;  Holland  ».  Rus- 
Garland  v.  Bank,  9  Mass.  408 ;  Frje  v.  sell,  1  B.  &  S.  424 ;  Ck>z  r.  Prentice,  3 
Lockwood,  4  Cow.  454 ;  Mowatt  r.  Mo-  M.  &  S.  344 ;  Peto  v.  Blades,  5  Taunt. 
Clellan,  1  Wend.  173 ;  Wharton  v.  657 ;  Carew  v.  Otis,  1  Johns.  418  ;  La 
Hudson,  3  Rawle,  390,  and  other  cases  Farge  v.  Kneeland,  7  Cow.  456  ;  Gran- 
cited  2  Ch.  on  Cont.  11th  Am.  ed.  911.  ger  v.  Hathaway,  17  Mich.  500. 
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[§  756. 


CHAPTER  XXIV. 


MONEY  PAID  TO  ANOTHER'S  USE. 


Yolnntary  payment  to  another's  use 
cannot  be  recovered  back,  but  other* 
vise  as  to  payment  at  request,  §  756. 

Request  may  be  inferred  from  circum- 
stances, §  757. 

Money  must  have  been  actually  paid, 
§758. 

When  A.  is  required  by  law  to  make 
payment  for  B.  he  may  recover  from 
B.,  §  759. 

So  of  party  whose  goods  are  attached 
to  pay  another's  debt,  §  760. 

Not  necessary  that  execution  should 
issue,  §  761. 

Person  whose  goods  are  distrained  on 

another's  premises  may  recover  from 

such  other,  §  762. 

,No  recovery  when  the  party  paying 

acted  negligently  or  officiously,  §  763. 


Party  paying  maritime  liens  may  claim 
contribution,  §  764. 

Go-debtors  and  co-sureties  paying  com- 
mon debt  entitled  to  contribution, 
§765. 

Contribution  limited  by  contract  be- 
tween parties,  §  766. 

Same  principle  extended  to  members  of 
associations,  §  767. 

Surety  entitled  to  contribution  from 
principal,  §  768. 

And  to  share  securities  with  co-surety, 
§769. 

Insurer  may  recover  from  person  caus- 
ing loss,  §  770. 

Money  contributed  to  illegal  enterprise 
cannot  be  recovered  back,  nor  can 
tort-feasor  recover  contribution,  § 
771. 


§  756.  A  PARTY  in  whose  behalf  a  voluntary  payment  is 
made  by  another  is  not  bound  in  law  to  reimburse  y^i^n^ 
the  party  making  the  payment.     Whether  I  will  payment 
make  a  particular  investment ;  whether  I  will  sub-  cannot  be 
scribe  to  a  particular  charity ;  whether  I  will  relieve  b«fk,^bu^ 
particular  eoods  belonging  to  me  from  a  burden  to  o^hej^^e 

r  o  o     o  as  to  pay- 

which  they  are  exposed ;  whether  I  will  reinsure  ment  at 
my  property,  whose  insurance  has  expired:  these, 
and  similar  questions  are  for  me  to  decide.  I  may  have  my 
own  reasons  for  not  making  a  payment  which  would  appa- 
rently be  advantageous  to  me  ;^  at  all  events,  if  parties  are 
entitled  to  recover  money  they  lay  out  for  the  apparent  relief 
of  others,  or  for  the  apparent  credit  of  others,  the  lines  which 


1  See  infra,  §  784 ;  supra,  §  506. 
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protect  business  from  the  incarsions  of  strangers  would  be 
broken  down.  When  such  money  is  paid  by  the  request  of 
the  party  relieved  or  credited,  or  when  it  is  paid  under  com- 
pulsion, then,  as  we  will  see,  it  can  be  recovered  back ;  but  it 
cannot  be  recovered  back  when  made  voluntarily  without 
request.*  Hence,  where  a  drawer  of  a  bill  of  exchange  made 
for  the  accommodation  of  the  acceptor,  after  being  discharged 
from  liability  by  the  holder  neglecting  to  notify  him  of  dis- 
honor, paid  the  bill  in  part,  it  was  held  that  he  could  not 
recover  what  he  paid  from  the  acceptor,  though  the  latter  was 
pro  ianto  relieved,  the  reason  being  that  the  payment  was  vol- 
untary ;*  and  so,  it  seems,  of  a  payment  made  by  a  surety  for 
a  principal  on  a  contract  which  could  not  have  been  enforced 
as  not  valid  under  the  statute  of  frauds.'  For  the  same  rea- 
son payments  made  by  a  physician  on  account  of  a  pauper 
patient  cannot  be  recovered  from  the  parish  authorities  unless 
they  authorize  the  expense.*  A  volunteer,  also,  who  pays  out 
money  for  the  support  of  a  lunatic,  without  any  contract,  ex- 
press or  implied,  cannot  recover  the  money  from  the  lunatic's 
committee.*  It  is  otherwise  as  to  money  paid  by  the  plaintiff 
at  the  defendant's  request,  either  express  or  implied.  In  such 
cases  the  defendant  is  bound  to  refund.'    Hence  where  A.  at 

*  Infra,  §  763  ;  1  Wms.  Sannd.  264,  n.  •  Hehn  v.  Hehn,  23  Penn.  St.  415. 
(1)  ;  Leake,  2d  ed.  85  ;  Stokes  v,  Lewis,  «  1  Saund.  264,  note  1 ;  Power  r. 
1  T.  R.  20 ;  Child  v,  Morlej,  8  T.  R.  Butcher,  10  B.  &  C.  346 ;  Orissell  ». 
610 ;  Durnford  r.  Measiter,  5  M.  &  S.  Robinson,  3  Bing.  N.  C.  15 ;  Driver 
446 ;  Johnson  r.  Steam  Packet  Co.,  L.  r.  Burton,  17  Q.  B.  989 ;  Benson  v, 
R.  3  C.  P.  43 ;  Bates  v,  Townley,  2  Ex.  Thompson,  27  Me.  471 ;  WiUis  v.  Hob- 
152  ;  England  v.  Maraden,  L.  R.  1  C.  son,  37  Me.  403  ;  Rumney  ».  Ellsworth, 
P.  529 ;  see  Dearborn  «.  Bowman,  3  4  N.  H.  138 ;  Wilson  v.  George,  10  N. 
Met.  Mass.  155 ;  Richardson  v.  Wil-  H.  445 ;  Beach  v.  Vandenburg,  10 
liams,  49  Me.  558  ;  Day  v.  Holmes,  103  Johns.  361 ;'  Rensselaer  Factory  v, 
Mass.  306  ;  Bigelow  t\  Davis,  16  Barb.  Reid,  5  Cow.  603 ;  Little  r.  Gibbs,  1 
561 ;  Springer  v.  Springer,  43  Penn.  South.  213 ;  Hatton  v.  Robinson,  4 
St.  518 ;  Davis  v.  Calloway,  30  Ind.  Blackf.  479 ;  Taylor  v.  Colten,  6  Ired. 
112.  69  ;  Wharton  v.  Franks,  9  Porter,  232. 

s  Sleigh  9.  Sleigh,  5  Ex.  514.  That  the  request  must  be  averred,  see 

*  Leake,  2d  ed.  85 ;  citing  Pawle  v.  Stokes  v.  Lewis,  1  T.  R.  20 ;  Ezall  v. 
Gunn,  4  Bing.  N.  C.  445  ;  Indian.  R.  R.  Partridge,  8  T.  R.  308 ;  Brittain  t;. 
V.  O'Reilly,  38  Ind.  140.  Lloyd,  14  M.  &  W.  762 ;   Packard  r. 

4  Wing  V.  Mill,  1  B.  &  Aid.  104 ;  see  Lienow,  12  Mass.  11 ;  Hasslnger  v. 
Lamb  v,  Bnnce,  4  M.  &  S.  275.  Solmes,  5  S.  &  R,  4. 
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B.'s  request  becomes  responsible  for  a  debt  of  B.  to  C,  and  is 
compelled  to  pay  such  debt,  A.  may  sue  B.  for  the  money  so 
paid.' — The  Roman  law,  which  subjects  a  party  to  liability 
for  payment  made  in  his  absence  in  relief  of  his  estate,  which 
would  otherwise  be  sacrificed,  prevails  throughout  continental 
Europe;'  and  it  is  accepted  in  Louisiana,  though  with  some 
qualification.'  Our  own  law  is  unquestionably  inconsistent  in 
rejecting  the  Boman  doctrine  on  the  ground  that  no  man 
should  have  a  creditor  forced  on  him  without  his  consent,  and 
yet  permitting  a  stranger  to  purchase  claims  against  any  one 
against  whom  there  may  be  claims  in  the  market.  The  mer- 
chantability of  debts,  however,  has  now  become  essential  to 
business,  and  to  this  the  old  doctrine  of  the  common  law  has 
to  yield.  It  has  yielded,  however,  only  so  far  as  the  exigen- 
cies of  commerce  require;  and  it  should  yield  no  further. 
Under  the  old  Roman  system,  where,  from  the  insulation  of 
business  men,  ruin  would  often  follow  unless  aid  by  a  nego- 
tiorura  geator  could  be  secured,  it  was  natural  that  it  should  be 
held  that  the  negoHorum  gestor  should  be  entitled  to  be  reim- 
bursed. But  in  our  times,  each  day  adds  to  the  facilities  by 
which  the  owner  of  property  can  be  advised  x)f  disaster  to  it 
and  communicate  his  instructions ;  while  each  day  the  increas- 
ing complications  of  business  add  to  the  embarrassments  which 
would  be  produced  were  volunteers  to  be  permitted  to  step  in 
and  arrange  whatever  they  might  consider  out  of  place.  And 
though,  undoubtedly,  we  have  been  obliged  to  relax  the  old 
rule  so  far  as  to  permit  the  assignment  of  debts,  yet,  with  this 
limitation,  the  increasing  complexity  of  our  civilization  adds 
to  the  arguments  against  permitting  parties  to  place  them- 
selves in  the  position  of  creditors  to  others  as  to  debts  such 
others  do  not  choose  to  incur.  If  I  incur  a  debt  to  A.,  I  now 
do  it,  it  is  true,  with  the  understanding  that  A.  may  assign 
this  debt  to  B. — But  the  fact  that  I  incur  a  debt  of  a  particu- 
lar character  to  A.  is  no  reason  why  C,  without  my  knowl- 

■  Haasinger  v.  Solmes,  5  S.  &  R.  4;    Benj.  on  Sales,  3d  Am.  ed.  $  62 ;  Wh. 
Tajlor  V.  Gould,  67  Penn.  St.  152.  on  Ag,  §  356, 

s  See  WlndBoheid,  tit.  Neg.  Qeat. ;        •  White  v.  Jones,  14  La.  An.  681 ; 

Erwin's  Succession,  16  La.  An.  132. 
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edge,  should  subject  me  to  a  debt  which  I  have  never  autho- 
rized at  all. 

§  757.  While,  however,  the  principle  is  settled  that  the  mere 
Request       payment  of  money  by  A.  on  behalf  of  B.,  unless  re- 

?*^fr?"  ^^®s*^^  ^y  -^M  ^0^8  ^^^  give  A.  a  claim  against  B., 
circum.  yet  it  is  not  necessary,  in  order  to  prove  a  request, 
nces.  ^j^^^  ^^  express  application  from  B.  to  A.  should  be 
shown.  "We  may  infer  a  request  from  the  prior  business  rela- 
tions of  the  parties ;  from  the  fact  that  B.  was  aware  at  the 
time  of  the  payment  and  encouraged  it ;  from  the  fact  that 
the  payment  was  in  pursuance  of  a  plan  previously  approved 
by  him ;  from  his  acceptance  of  its  fruits ;  in  fine,  from  any 
circumstances  from  which  we  may  hold  it  probable  that  A. 
paid  the  money  at  B.'s  instigation,  or,  at  all  events,  with  B.'s 
approval.^  The  most  familiar  illustration  of  the  principle 
before  us  is  to  be  found  in  the  payments  by  general  agents 
advancing  money  in  the  ordinary  course  of  business  for  their 
principals,  which  advances,  when  within  the  range  of  the 
agent's  duties,  the  principal  is  bound  to  refund.'  The  same 
rule  applies  to  payments  made  by  one  party  to*  an  adventure 
for  its  promotion,  which  payments  were  in  furtherance  of  the 
common  plan,  and  which  he  is  entitled  to  recover  from  his  co- 
adventurers.'  Where,  also,  certain  lands  were  bought  in  at 
an  auction  sale,  and  the  duties  imposed  by  government  were 
paid  by  the  auctioneer,  he  was  held  entitled  to  use  this  form 
of  action  to  recover  the  money  back  from  the  party  whose 
property  was  relieved.*  A  trustee,  also,  under  a  will,  who 
pays  a  legacy  duty  upon  an  annuity,  may  recover,  in  the  same 
way,  the  money  paid  from  the  legatee.*  So,  also,  where  the 
London  custom  in  negotiating  and  perfecting  a  lease,  was  that 
while  the  lessor's  solicitor  should  draw  the  papers,  the  expense 

1  STitten  V.  Tatham,  10  Ad.  &  Bl.  27 ;  Pollook  t;.  Stables,  12  Q.  B.  765 ;  Pawle 

Foster  v.  Ley,  2  Ring.   N.    C.    269 ;  v,  Gunn,  6  Boott,  286 ;  4  BiDg.  N.  C. 

Brown  v»  Hodgson,  4  Taunt.  189 ;  Knox  445  ;   Prior  v,  Hembrow,  8  M.  &  W. 

V,  Martin,  8  N.  H.  154;  Seymour  v.  873. 

Marlboro,  40   Vt.   171 ;    Moreland  v.        •  Bailey  v,  Haines,  13  Q.  B.  815. 
Davidson,  71  Penn.  St.  371 ;  James  v.        «  Brittain  v,  Lloyd,  14  M.  &  W.  762. 
O'DrisooU,  2  Bay,  101.  •  Hales  v.  Freeman,  1  B.  &  B.  391. 

*  Westropp  V.  Solomon,  8  C.  B.  345 ; 

184 


CHAP.  XXIV.]         MONEY   PAID  TO   ANOTHER'S  USE.  [§  758. 

was  to  be  paid  by  the  lessee,  it  was  held  that  such  expenses, 
having  been  prepaid  by  the  lessor,  could  be  recovered  back  in 
this  form  of  action  from  the  lessee.^  The  furthest  limit  that 
has  been  reached  in  this  direction  is  in  respect  to  services 
rendered  in  the  interment  of  the  dead.  It  has  been  held  that 
a  party  who  voluntarily  incurs  expenses  in  burying  another, 
can  recover  the  expenses  of  the  funeral  from  that  other  per- 
son's estate ;'  and  that  a  husband,  absent  at  the  time  of  his 
wife's  death,  is  liable  to  a  party  who  supplied  the  funds  for 
her  burial  in  a  way  suitable  to  the  husband's  condition.'  In 
these  cases  a  general  agency  to  friends  may  be  inferred. 

§  758.  It  is  necessary,  to  sustain  the  suit,  that  money  or  its 
equivalent  should  have  been  paid  by  the  plaintiffs  to 
the  defendant's  use.^   Hence,  it  has  beeu  argued  that  must  have 
the  mere  fact  that  the  plaintiff's  goods  had  been  seized  ^^^  ^^^^ 
under  a  distress  by  the  defendant's  landlord  on  account  of  rent 
due  by  the  defendant,  does  not  by  itself  sustain  a  suit  for  money 
paid,'  though  it  would  be  otherwise  if  the  goods  of  the  plaintiff 
had  been  sold  under  an  execution  for  a  debt  due  by  the  defend- 
ant, and  the  proceeds  actually  applied  to  the  payment  of  such 
debt.*    Merely  giving  a  bond  by  the  plaintiff,  as  surety,  for 
the  defendant's  debt,  is  not  paying  money  f  though  it  has 
been  ruled  that  giving  negotiable  paper  is  such  payment.' 
And  when  goods  are  paid  as  an  equivalent  to  cash,  they  are 
to  be  so  treated  in  this  connection.*    It  has  been  held  in 
several  cases  that  execution  on  a  surety's  property,  on  judg- 

1  GrisseU  V.  Robinson,  3  Soott,  329 ;  also  New  Salem  v.  Wendell,  2  Pick. 

2  Ch.  on  Ck>nt.  11th  Am.'ed.  885.    In  341 ;  ForsTth  v,  Gamson,  5  Wend.  558 ; 

this  case  Park,   J.,   said :    ''As    the  Sears  v,  Giddej,  41  Mich.  90. 
plaintiffs    were    liable    to    their  own        *  Supra,  §§  756  et  seq. 
attorney  in  the  first  instance,  and  aU        *  See  Brittain  v.  Lloyd,  14  M.  &  W. 

the  evidence  shows  that  according  to  773 ;  supra,  §§  756-7 ;  infra,  §§  759,  762. 
the  cnstom  the  defendant  is  ultimately        *  Rodgers  v.  Maw,  15  M.  &  W.  444. 
to  pay  for  the  lease,  he  most  be  taken        i  Taylor  v.   Higgins,  3  East,  169  ; 

to  have  impUedly  assented  to  the  pay-  Power  v.  Batcher,  10  B.  &  C.   329  ; 

ment  made  by  the  plaintiff,  and  the  Morrison  v.  Berkey,  7  S.  &  R.  238; 

action  lies  for  money  paid  to  his  use."  Pursel  v,  Ellis,  5  W.  &  S.  525. 

s  Rogers  v.  Price,  3  Y.  &  Jer.  28.  •  Pearson  v.  Parker,  3  N.  H.  366  ; 

*  Ambrose  v.  Eerrison,  10  G.  B.  776 ;  Chandler  v,  Brainard,  14  Pick.  285  ; 

Bradshaw  v.  Beard,  12  C.  B.  N.  S.  344;  Doolittle  v.  Dwight,  2  Met.  561. 
2  Gh.  on  Cont.  11th  Am.  ed.  889,  citing       >  Garnsey  v.  Allen,  27  Me.  366. 
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ments  obtained  against  bim  for  the  principal's  debt,  enables 
him,  on  money  being  paid,  to  sustain  an  action  for  money 
paid  against  the  principal.^  If  the  money  is  paid,  as  will  appear 
hereafter  more  fully,  it  is  not  necessary  that  an  execution 
should  have  issued  compelling  the  payment,  if  the  case  were 
one  in  which  an  attachment  could  at  any  time  have  issued.' 

§  759.  We  have  already  noticed  cases  in  which,  from  accept- 
When  A.  is  aoce  of  service,  or  from  acceptance  of  goods,  sup- 
lawto^^  ^^  plied  at  the  request,  express  or  implied,  of  the  party 
make  pay-    accepting,  a  contract  to  pay  for  such   services  or 

ment  for  B.  ,     .  .        ---.     , 

he  may  re-  goods  IS  assumcd.  We  have  now  to  recur  to  cases 
ment  ftSm  1^  which  One  party  is  assumed  to  have  contracted  to 
®-  repay  money  paid  for  him  by  another,  not  because 

he  requested  such  payment,  but  because  the  party  paying  was 
in  the  eye  of  the  law  authorized  to  act  for  the  party  for  whom 
the  payment  was  made.'  Thus  the  guardians  of  a  union  work- 
house have  been  held  entitled  to  recover  the  expenses  of  re- 
moving nuisances  from  the  vestry  whose  duty  it  was  to  re- 
move the  nuisances  */  an  indorser,  who,  when  sued  by  a  holder 
of  a  bill,  pays  the  holder,  is  entitled  to  recover  from  the 
acceptor ;'  a  surety  who  pays  his  principal's  debt  is  entitled 
to  recover  from  his  principal,  and  one  co-surety  is  entitled  to 
recover  from  the  other;*  a  carrier  who  has  by  mistake  de- 
livered goods  to  a  wrong  person,  and  who  has  been  compelled 
to  pay  the  value  of  the  goods  to  the  owner,  is  entitled  to  re- 
cover theee  goods  from  the  person  who  thus  wrongfully  appro- 
priated them  ;^  an  auctioneer,  as  in  a  case  already  noticed,  who 
pays  auction  duty,  is  entitled  to  recover  the  amount  from  the 
parties  in  whose  relief  it  was  paid.'-r- Where,  also,  a  mortgagee 

1  Lord  V.  Staples,  23  N.  H.  448 ;  Ban-  Jefferja  v,  Gorr,  2  B.  &  Ad.  833 ;  for 

dall  V,  Bicb,  11  Mass.  494 ;  Bonney  v,  other  cases  of  liability  on  negotiable 

Seely,  2  Wend.  481 ;  Morrison  v.  Ber-  paper  see  Bate  v.  Payne,  13  Q.  B.  900 ; 

key,  7  S.  &  R.  238 ;  and  oases  2  Ch.  on  Hawley  v.  Beverly,  6  M.  &  G.  221 ; 

Cont.  lltb  Am.  ed.  880.    In/rUf  §  761.  Mallaliea  v.  Hodgson,  16  Q.  B.  689 ; 

>  Infra,  §  761.  Bleeden  v.  Charles,  7  Bing.  246 ;  Hor- 

»  Child  V.  Morley,  8  T.  R.  610 ;  Jen-  back  v.  Reeside,  6  Whart.  47. 
kins  V.  Tucker,  1  H.  Bl.  90 ;  Kenan  v.        >  Pitt  vJ  Parssord,  8  M.  &  W.  538. 
HoUoway,  16  Ala.  53.  '  Brown  v.  Hodgson,  4  Taunt.  189. 

*  Halborn  Union  v,  St.  Leonard's,  •  Brittain  v.  Lloyd,  14  M.  &  W.  762. 
L.  R.  2  Q.  B.  D.  146.  <*  The  law  is,  that  a  party  by  volun- 

*  Pownal  V.  Ferrand,  6  B.  &  C.  439 ;  tarily  paying  the  debt  of  another  does 
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bought  at  sheriffs  sale  the  mortgaged  property,  and  then,  to 
protect  the  property  from  further  execution,  paid  the  taxes 
which  bad  accrued  on  it  while  the  mortgagor  was  in  possession, 
it  was  held  that  he  was  entitled  to  recover  the  amount  thus 
paid  from  the  party  who  should  primarily  have  paid  it.^  "It 
is  a  clearly  established  principle,"  said  Trunkey,  J.,  "  that  no 
assumpsit  will  be  raised  by  the  mere  voluntary  payment  of 
the  debt  of  another  person ;  from  such  act  a  request  and  promise 
are  not  implied.  Another  principle  is,  that  when  the  plain- 
tiff is  compelled  to  pay  the  defendant's  debt,  in  consequence 
of  his  omission  to  do  so,  the  law  infers  that  he  requested  the 
plaintiff  to  make  the  payment  for  him.  There  was  a  strict 
liability  on  the  part  of  the  defendant  to  pay  the  taxes.  And 
it  was  his  duty.  Prompt  payment  of  taxes  is  to  the  public 
advantage.  Attempts  by  him  who  owes  and  ought  to  pay 
them  to  evade  payment,  or  shift  the  burden  upon  another, 
ought  not  to  be  encouraged  ;  the  defendant  has  shown  nothing 
which  in  good  conscience  should  relieve  him.  He  wittingly 
became  owner  and  held  possession  of  the  lots  subject  to  the 
mortgages,  and  had  as  little  right  to  create  or  suffer  an  incum- 
brance which  would  take  preference  of  the  mortgage,  as  the 
mortgagor  would  have  had  had  he  remained  owner  and  in 
possession.  The  mortgagee  was  compelled  to  pay  the  taxes 
in  relief  of  the  land  purchased  for  his  debt,  the  land  not  rais- 
ing a  sufficient  fund  to  pay  both  liens.  We  are  of  opinion 
that  this  is  a  clear  case  for  the  application  of  the  principle 
that  he  who  is  compelled  to  pay  another's  debt,  because  of  his 
omission  to  do  so,  may  recover  on  the  ground  that  the  law 
infers  that  the  debtor  requested  such  payment."  And  it  has 
been  held  that  one  of  two  tenants  in  common  who  pays  the 
mortgage  for  both,  acquires  a  lien  on  his  co-tenant's  share  of 
the  mortgaged  property  which  he  holds  in  security  for  the 

not  acquire  any  right  of  action  against  the  case  of  Exall  v.  Partridge,  8  T.  R. 

that  other ;  but  if  I  pay  your  debt  be-  308."    Bay  ley,  J.,  Pownal  u.  Ferrand, 

pause  I  am  forced  to  do  so,  then  I  may  6  B.  &  C.  439  ;  see  Davis  v.  Hum- 

recorer  the  same ;  for  the  law  raises  a  phreys,  6  M.  &  W.  153. 

promise  on  the   part  of  the   person  *  Hogg  v.  Longstreth,  97  Penn.  St. 

whose  debt  I  pay  to  reimburse  me.  255. 

That  principle  was  fully  established  in 
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amount  paid  iu*  excess  of  his  share  of  the  mortgage  debt.^ 
And,  as  a  general  rule,  where  a  vendor  of  real  estate  is  com- 
pelled on  a  personal  suit  to  pay  a  mortgage  which  the  vendee 
agreed  to  discharge,  the  vendor  may  sue  the  vendee  for  reim- 
bursement.' But  when  a  vendee  undertakes  to  pay  the  amount 
of  an  incumbrance,  and  expressly  covenants  to  pay  the  same, 
which  he  is  compelled  to  do,  he  cannot  recover  from  a  remote 
purchaser,  though  the  incumbrance  is  recited  in  the  deed  under 
which  the  latter  takes.' 
§  760.  A  party  whose  goods  are  attached  in  another's 
hands,  or  which,  when  in  such  other  person's  hands, 
whoBe**'^   are  subjected  to  a  lien  for  a  debt  of   such   other 

^*^hed^to  P^^^"»  *"^  ^^^  P^y^  ^^^  ^^^^  ^^  ®^^^  other  person 
pay  an-        in  Order  to  release  the  goods,  is  entitled  on  the 

deb?  same  reason  to  recover  the  money  so  paid  from  the 

person  to  ease  whom  it  was  paid.^ 
§  761.  It  is  not  necessary  that  the  payment  should  be  actu- 
ally made  under  an  attachment ;  it  is  enough  if  it  is 
^"r^^ar    a  payment  which  an  attachment  would  compel.'    A 
8hou?d  ^°     debt  enforceable  only  in  equity  stands  in  this  respect 
actually       on  the  Same  footing  as  a  debt  enforceable  in  law. 
'^  If  the  plaintiff  had  paid  the  money  either  under 
the  fear  of  process  of  a  court  of  equity  or  of  a  court  of  law,  he 
could  have  recovered  it  from  the  defendant."*    And  as  a  gen- 
eral rule,  where  a  party  is  in  a  position  in  which  he  is  open  to 
compulsion  by  law  to  pay  a  particular  sum,  it  is  not  necessary 
for  him  to  wait  for  an  execution,  or  an  attachment,  to  enable 
him  to  sue  in  this  form  of  action.^    Even  where  an  adminis- 

>  Sargent  V.  MoFarland,  8  Pick.  500;  *  Pitt  v.  Pnrssord,  8  M.  &  W.  538 
see  Roche  v.  Sayings  Bank,  128  Mass.  Spencer  v.  Parry,  3  Ad.  &  £1.  338 
10.  Brown   r.    Hodgson,   4   Tannt.    189 

>  Kearney  o.  Tanner,  17  S.  &  R.  94 ;  Shaw  v.  Load,  12  Mass.  447 ;  Firth  o. 
Trevor  v.  Perkins,  5  Whart.  244.  Spragae,  14  Mass.  455  ;  Randolph  Vm 

*  Keim  v.  Robeson,  23  Penn.  St.  456.    Randolph,  3  Rand.  Va.  490.    That  ez- 

*  Leake,  2d  ed.  82,  citing  Johnson  v.    ecution  may  be  treated  as  tantamount 
Packet  Co.,  L.  R.  3  C.  P.  45  ;  Bapsford    to  payment,  see  tupraf  §  758. 

V.  Fletcher,  4  T.  R.  511 ;  Ticonio  Bk.  v.  «  Hutton  v.  Eyre,  6  Taunt.  289. 

Smiley,  27  Me.  225  ;  and  see  Sargent  ^  pitt  v.  Purssord,  8  M.  &  W.  538 ; 

t;.   Currier,  49  N.   H.   310 ;     Hale  v.  Sleigh  r.  Sleigh,  5  Exch.  514 ;  Qoodall 

Huse,  10  Qray,  99 ;  Butler  v.  Wright,  v.  Wentworth,  20  Me.  322 ;  Mauri  v. 

6  Wend.  284.  Hefferman,  13  Johns.  58. 
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trator  of  a  surety  paid  a  debt  which  was  barred  under  the 
statute  of  limitation  giving  special  protection  to  administra- 
tors, but  which  was  not  barred,  so  far  as  concerned  the  rela^ 
tions  of  the  principal  to  the  creditor,  it  was  held  that  the 
administrator  could  recover  the  amount  paid  from  the  prin- 
cipal.^ But  payment  must  not  have  been  merely  voluntarily 
made.'  And  a  surety  who  voluntarily  pays  a  debt  from  which 
he  is  discharged  by  law,  cannot  maintain  a  suit  against  the 
principal  for  reimbursement." 

§  762.  A  party  to  whom  no  negligence  is  imputable,^  whose 
goods  have  been  seized  under  a  distress  against 
another  person  in  whose  premises  they  may  happen  w^" 
to  have  been,  may  by  stress  of  the  rule  before  us,  distraint 
recover  from  the  latter  person  the  value  of  the  ^^^7^ 
goods ;  or,  if  he  pays  the  rent  in  order  to  release  the  premises 
goods,  may  recover  the  amount  so  paid.'    And  an   cover  fh>m 
under  lessee  or  lodger  who  is  obliged,  by  compulsion  ""^^  *'*^®'' 
of  distress  on  his  goods,  to  pay  rent  to  the  superior  landlord, 
is  entitled  to  deduct  the  amount  so  paid  when  sued  by  his 
immediate  landlord.      ^^When  the  tenant  is  compelled  in 
order  to  protect  himself  to  make  payments  which  ought,  as 
between  himself  and  his  landlord,  to  have  been  made  by  the 
latter,  ke  is  considered  as  having  been  authorized  by  the  landlord 
90  to  apply  his  rent  due  or  accruing  due.    All  such  payments,  if 
incapable  of  being  treated  as  actual  payments  of  rent,  would 
certainly  give  the  tenant  a  right  of  action  against  his  landlord 
as  for  money  paid  to  his  use ;  and  so  would,  in  an  action  of 
debt  for  the  rent,  form  a  legitimate  subject  of  set-off."'    The 
same  principle  enables  a  tenant  to  recover  from  his  landlord 
sums  paid  under  compulsion  for  drainage  ;^  and  for  road  re- 
pairs.'  But  technically,  as  we  have  seen,  there  can  be  no  recov- 
ery for  money  paid  without  proof  of  the  payment  of  money  or 

I  Shaw  V.  Loud,  12  Mass.  447.  529 ;  see  Sapsford  v.  Fletcher,  4  T.  R. 

>  Snpra^  §§  758  et  ieg. ;  West  Chester  511. 

V.  Apple,  35  Penn.  St.  284.  ^  Per  oar.  Graham  v,  Allsopp,  3  Ex. 

*  Kennedy  v.  Carpenter,  2  Whart.  198 ;  Jones  v,  Morris,  3  Ex.  742 ;  John- 
344.                                                        .  son  t;.  Skafte,  L.  R.  4  Q.  B.  705  ;  cited 

4  See  infra^  §  763.  in  Leake,  2d  ed.  83. 

*  ExaU  V.  Partridge,  8  T.  R.  308 ;        i  Dawson  v.  Listen,  5  B.  &  Aid.  521. 
England  r.  Marsden,  L.  R.  1  C.  P.       *  Baker  v.  Greeuhill,  3  Q.  B.  148. 
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its  equivalent.*  And  a  plaintiff  who  negligently  left  his  goods 
on  the  defendant's  premises,  without  any  engagement  with 
the  defendant,  cannot  recover  money  paid  by  him  to  relieve 
such  goods  from  a  distress  for  rent  due  by  the  defendant.' 
Where,  also,  the  plaintiff  and  the  defendant  being  under- 
lessees  at  distinct  rents  of  separate  parts  of  the  premises,  the 
plaintiff,  under  threat  of  distress,  paid  the  whole  rent,  it  was 
held  that  he  could  not  recover  a  proportion  of  the  payment 
from  the  defendant.* 

§  763.  Where  one  party  pays  money  for  another  through 
xr^_^ his  own   ne&clificence,  he   cannot   recover  from  the 

JNo  recov-  ^    ®  ' 

erywhen  party  On  whose  behalf  it  is  paid.^  Hence,  as  we 
payingdoes  have  just  seen,  a  party  who  negligently  leaves  his 
genuf  or  goods  in  another's  house,  where  they  are  distrained, 
officiously,  cannot  recover  from  the  owner  of  the  house  the 
amount  paid  to  release  the  goods.'  The  law  under  such  cir- 
cumstances will  not  imply  the  request.*  And  where  W. 
negligently  delivers  to  A.  goods  meant  for  B.,  W.,  having 
paid  the  value  of  the  goods  to  B.,  cannot  recover  the  amount 
of  the  pa^'ment  from  A.  without  proving  conversion  by  A.^ 
Where,  also,  the  plaintiff,  one  of  two  joint  prize  agents,  was, 
in  part  through  his  own  want  of  caution,  imposed  upon  by  a 
person  who  falsely  pretended  to  be  a  seaman  entitled  to  prize- 
money,  and  was  afterwards  compelled  to  pay  the  amount  to 
the  real  claimant,  it  was  held  that  the  plaintiff'  could  not 
recover  a  moiety  of  the  payment  from  his  associate  agent.®. 
A  banker,  also,  cannot  recover  from  a  party  whose  cheque  has 

1  Supra,  §  768.  393 ;  Doty  v.  Wilson,  14  Johns.  378 

>  England  r.  Marsden,  L.  R.  1  C.  P.  Rensselaer  Qlass  Fact.  v.  Held,  5  Cow 

529.  603  ;  Taylor  v.  Baldwin,  10  Barb.  626 

'  Bates  V.  Foanley,  2  Ezoh.  152.  Mayor,  etc.,  v.  Hughes,  1  Gill  &  J 

*  Suproj  §  756 ;  Griffinhoofe  v.  Dan-  497 ;    Taylor  v.   Gotten,    6   Ired.    69 ; 

buz,  5  £.  &  B.  746  ;  England  v.  Mars-  Lewis  v.  Lewis,  3  Strobh.  530. 

den,   L.   R.   1   C.   P.  629  ;    Sleigh  v.        •  Supra,  §  762. 

Sleigh,  3  Exch.  514  ;  see  also  Hunter        «  Wing  v.  MiU,  1  B.  &  Aid.  104. 

V.  Hunt,  1  C.  B.  300 ;   WUlis  r.  Hob-        »  Sills  v.  Laing,  4  Camp.  81. 

son,  37  Me.  403 ;  Rumuey  v.  Ellsworth,        *  Mcllreath  r.  Margetson,  4  Dougl. 

4  N.  H.  138 ;    Fisher  v,  Kinaston,  18  278 ;  cited  as  MaoKreath  v.  Margetson, 

Vt.  489  ;   Gleason  v.  Dyke,  22  Pick.  2  Ch.  on  Con.  11th  Am.  ed.  887. 
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been  fraudulently  altered  the  amount  paid  out  by  the  banker 
on  such  cheque.^ 

§  764.  The  owner  of  a  ship  who  is  compelled  to  pay  the 
crew's  maritime  lien  for  wages  may  recover  the  party  pay- 
amount  so  paid  from  the  person  under  whose  em-   ing  marl- 

time  licxi 

ployment  of  ship  and  crew  the  debt  was  incurred.'  for  another 
And  where  the  master  of  a  ship  has  bound  the  ship  refmburse- 
and  cargo  for  necessary  repairs  by  bottomry  bonds,  ™®'^^- 
the  owner  of  goods,  who  has  been  compelled  in  part  to  pay 
such  bonds  in  order  to  release  his  goods,  may  recover  the 
amount  so  paid  from  the  ship  owner.'  But  when  a  ship  is 
owned  in  equal  shares  by  two  persons,  A.  and  JB.,  and  A., 
without  B.'s  knowledge,  repairs  the  vessel  in  a  home  port, 
the  money  advanced  for  this  purpose  cannot  be  recovered  by 
A.  fropi  B.* 

§  765.   As  has  already  been   incidentally   noticed,  when 
several  parties  are  co-debtors  of  a  common  debt,  and  co-debtors 
one  of  them  is  compelled  to  pay  the  whole  debt,  he  ^^^J^^ 
may  recover  contribution  from  the  others ;  and  since   paying 
in  this  case  we  cannot  resort  to  the  hypothesis  of  tied  to  con- 
implied  promise  so  far  as  concerns  the  claim  of  a  *^*^"^**^°- 
debtor  upon  a  co-debtor  with  whom  he  was  in  no  privity,  we 
must  fall  back  on  the  rule  now  immediately  before  us,  holding 
that  because  the  debtor  who  pays  does  so  as  his  co-debtor's 
representative,  he  is  entitled  to  recover  contribution  from  his 
co-debtor.-    The  same  reason  explains  the  rulings  that  a  surety 
who  pays  more  than  his  share  is  entitled  to  recover  contri- 
bution from  his  co-surety.*    Hence,  where  one  of  two  joint 

1  HaU  V.  Fuller,  5  B.  &  C.  750 ;  see  L.  C.  4th  Am.  ed.  120 ;  Edger  v.  Knapp, 

Robarts  r.  Tucker,  16  Q.  B.  560.  5  M.  &  G.  758 ;  Kemp  v.  Finden,  12  M. 

'  Leake,    2d    ed.    88 ;    Johnson   v.  &  W.  423  ;  Ellis  r.  Emmanuel,  L.  R.  1 

Steam  Packet  Co.,  L.  R.  3  C.  P.  38.  Ex.  D.  157  ;  Steel  v.  Dixon,  L.  R.  17 

*  Duncan  v.  Benson,  3  Ex.  644 ;  see  Ch.  D.  825 ;  Powers  v.  Nash,  37  Me. 
Lloyd  9.  Quibert,  L.  R.  1  Q.  B.  115.  322 ;  Boardman  v.  Paige,  11  N.  H.431 ; 

*  Benson  v.  Thompson,  27  Me.  471.  Miller  v.  Sawyer,  30  Vt.  417 ;  Chaffee 

*  Infra,  §  835 ;  Leake,  2d  ed.  80 ;  o.  Jones,  19  Pick.  264 ;  Campbell  v. 
Theobald,  Prin.  and  Sur.  ch.  11 ;  1  Mesier,  4  John.  Ch.  334 ;  Parker  v. 
Story,  Eq.  Jur.  12th  ed.  §  499 ;  Har-  Ellis,  2  Sandf.  223;  Coburn  v.  Whee- 
bert's  case,  3  Coke,  11  b  ;  Dering  v.  lock,  34  N.  Y.  440 ;  Bobbitt  r.  Shryer, 
Winohilsea,  1  Cox,  31   ;  1  Wh.  &  Ta.  70  Ind.  513 ;  Hall  v.  Robinson,  8  Ired. 
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accommodation  payees  and  indorsers  pays  the  whole  of  the 
note,  he  may  recover  contribrttion  from  the  other.*  To  estab- 
lish the  relationship  of  co-debtors  or  co-aareties,  no  concert  or 
nnity  as  to  time  or  amount  is  necessary ;  nor  need  the  fact  of 
the  joint  obligation  be  reciprocally  known.'  But  there  must 
be  co-liability ;  and  hence,  a  debtor  whose  liability  is  extin- 
guished by  the  statute  of  limitation,  cannot  be  compelled  to 
contribute.' — A  second  indorser  on  a  promissory  note  is  not 
liable  to  the  first,  though  both  are  accommodation  indorsers, 
unless  it  be  proved  that  they  have  agreed  t-o  be  liable  as  co- 
sureties.* Nor  is  a  surety  liable  to  contribute  to  reimburse 
a  party  who,  though  technically  a  fellow-surety,  is  really  the 
principal  debtor.*  Nor  can  a  special  supplementary  guar- 
antor be  made  to  contribute  to  reimburse  a  co-surety  in  a 
matter  to  which  the  obligation  of  the  guarantor  does  not 
reach ;'  nor  is  an  accommodation  guarantor  bound  to  con- 
tribute to  reimburse  a  co-guarantor  for  whose  accommodation 
alone  he  signed  the  contract  of  guaranty.^  Whethei'  there  is 
this  joint  liability  is  often  a  matter  of  extrinsic  proof,  the 
understanding  of  the  parties  being  in  this  way  established  f 
though  evidence  will  not  be  received  to  establish  an  obligation 
in  conflict  with  the  terms  of  a  written  contract.* — An  inde- 

56.    See  Batchelder  v.  Fiske,  17  MasB.  *  Pickering  v.  Marsh,  7  N.  H.  192 ; 

464 ;  Himes  v.  Keller,  3  W.  &  S.  401 ;  Cutter  v.  Emery,  37  N.  H.  567. 

see  also  Brandt  on  Soretyship,  §§  220  *  Keith  v.  Goodwin,  31  Vt.  268 ;  Har- 

et  seq.  ris  v.  Warner,  13  Wend.  400. 

>  Steckel  r.Steokel,28Penn.St.  235.  'Turner    v,    DaHes,    2    Eap.  478; 

>  Dering  v.  Winohilsea,  1  Cox,  318 ;  Thomas  v.  CkK>k,  8  B.  &  C.  728. 
Whiting  V.  Burke,  L.  R.  10  Eq.  539 ;  >  Turner  v.  Davis,  2  Esp.  478  ;  Qapp 
Chaffee  v.  Jones,  19  Pick.  260.  See  v.  Rice,  13  Gray,  403 ;  Taylor  v.  Savage, 
Sibley  v.  MoAUaster,  8  N.  H.  389 ;  12  Mass.  98 ;  Davis  v.  Barrington,  30 
Norton  v.  Coons,  3  Denio,  130 ;  Ponder  N.  H.  517  ;  Cutter  v.  Emery,  37  N.  H. 
V.  Carter,  12  Ired.  L.  242 ;  MoKenna  v.  567  ;  Barry  v.  Ransom,  12  N.  Y.  462 ; 
George,  2  Rich.  Eq.  15  ;  Van  Petten  r.  and  oases  cited  Wh.  on  Ev.  §  952. 
Richardson,  68  Mo.  379.  •  Norton    v.   Coons,   2    Selden,   33 ; 

*  Craythorne  v,  Swinborne,  14  Ves.  Mo^fillan  v.  Parkell,  64  Mo.  286.  That 
160 ;  Peaslee  v.  Breed,  10  N.  H.  489 ;  parties  to  commercial  paper  signed  as 
Boardman  v.  Paige,  11  N.  H.  431.  co-sureties,  parol  evidence  is,  as  be* 

*  Pars.  II.  36 ;  McDonald  v,  Magru-  tween  themselves,  admissible  to  show, 
der,  3  Pet.  470 ;  Decreet  v.  Burt,  7  see  Reynolds  v.  Wheeler,  10  C.  B.  N. 
Cush.  551 ;  Westen  v.  Chamberlain,  7  S.  561. 

Cush.  404 ;  Hogue  v.  Davis,  8  Grat.  4. 
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pendent  gaarantor  cannot  be  compelled  to  contribate  to  relieve 
a  surety  who  is  primarily  responsible  for  the  principars 
debt.^  'Not  is  the  defendant  liable  to  contribution  if  he  be- 
come surety  to  oblige  the  plaintiff  at  the  latter's  request.* 
But  a  claim  to  contribution  is  not  defeated  by  the  mere  fact 
that  the  debt  on  which  the  claim  is  made  is  secured  by  several 
contracts.^ — No  previous  demand  on  the  co-surety  is  necessary 
to  sustain  the  suit.^ — Inability  of  the  principal  to  pay  is  not  a 
condition  precedent  to  recover.* — Whether  the  obligation  be 
joint  or  joint  and  several,  the  principle  is  that  he  who  relieves 
others  concurrently  liable  with  him  from  their  burden  is  en- 
titled to  contribution  from  them  in  proportion  to  the  amount 
of  their  relief.*  Hence,  the  executor  of  a  deceased  co-debtor 
is  liable  for  contribution  f  though  in  cases  of  joint  obligation 
the  estate  of  a  deceased  surety  is  absolutely  discharged  both 
in  law  and  equity,  as  against  the  creditor,  but  not  as  against 
a  co-surety.^  The  surety  who  pays  may  come  down  on  the 
estate  of  the  deceased  surety.'  *•'  It  matters  not,  in  case  of  a 
debt,  whether  the  sureties  are  jointly  and  severally  bound,  or 
only  severally,or  whether  their  suretyship  arises  under  the  same 
obligation  or  instrument,  or  under  divers  obligations  or  instru- 
ments, if  all  the  instruments  are  for  the  same  identical  debt."^^ 
In  such  cases,  if  the  representatives  of  the  deceased  obligor 

I  Longlej  V.  Griggs,  10  Pick.  121.  v.  Jones,  19  Pick.  260 ;  Parker  v.  Ellis^ 

See  Cutter  v.  Emery,  37  N.  H.  567.  2  Sandf.  223 ;  Armitage  v.  Pulver,  37 

>  Tamer  v.  Davies,  2  Esp.  478 ;  Tay-  N.  Y.  497.    See  MoCane  v.  Belt,  45 

lor  V.  Savage,  12  Mass.  98 ;  Apgar  v.  Mo.  174. 

Hiler,  4  Zab.  812 ;  and  oases  oited  2        '  Baohelder  v.  Fiske,  17  Mass.  464 ; 

Oh.  on  Cont.  11th  Am.  ed.  894.  Bradley  o.  Burwell,  3  Denio,  61  ;  Barry 

*  Dering  r.  Winohelsea,  2  Bos.  &  P.  v.  Ransom,  12  N.  Y.  462 ;  Johnson  v. 
270;  Craythome  V.  Swinbome,  14  Ves.  Harvey,  84  N.  Y.  363;  Chipman  v. 
160.  Morrill,  20  Cal.  130;  and  oases  oited 

«  Chaffee    v.  Jones,   19  Piok.   260 ;  tn/ra,  §  766. 

Collins  V.  Boyd,  14  Ala.  505.    See  supra,  *  Ibid.    See  Waters  v.  Riley,  2  Har. 

§  575.  k  Gt.  305  ;  infra,  §§  820,  832. 

*  Supra,  §§  597  et  seq. ;  Cowell  v.  Ed-  •  Infra,  §§  766,  820.  As  to  oontribu- 
wards,  2  B.  &  P.  268 ;  Qoodall  v.  Went-  tion  by  heirs  of  surety,  see  Stevens  t;. 
worth,  20  Me.  322 ;  Odlin  t;.  Greenleaf,  Tucker,  73  Ind.  73. 

3  N.  H.  270.  ^  Story  £q.  Jur.  12th  ed.  §  495 ;  oiting 

*  Kemp  p.  Finden,  12  M.  &  W.  421 ;  Dering  v,  Winohelsea,  1  Cox,  318  ;  2 
Boulter  v.  Peplow,  9  C.  B.  493 ;  Sison  B.  k  P.  270 ;  Stirling  v.  Forrester,  3 
V.  Kidman,  4  Soott  N.  R.  429 ;  Chaffee  Bligh,  590. 
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are  liable,  then  contribution  lies.*  The  payment,  however,  in 
order  to  sustain  a  claim  for  contribution,  must  have  been  obli- 
gatory;' though  to  make  it  such  it  is  not  necessary  that  a 
suit  should  be  instituted.  It  is  enough  if  the  payment  be  one 
which  the  party  making  it  could  have  been  compelled  to 
make.'  It  makes  no  matter,  in  such  case,  what  is  the  form 
the  surety's  liability  takes ;  it  is  enough  if  he  is  legally 
bound.^  The  promise  to  reimburse  in  such  cases  is  a  part  of 
the  contract  assumed  to  exist  between  the  co-sirreties  when 
they  enter  into  the  contract  of  suretyship.* — A  party  who  un- 
necessarily contests  a  claim,  cannot  recover  from  his  co-debt- 
ors their  proportion  of  the  expenses  of  litigation.*  The  weight 
of  authority,  however,  is  that  he  is  entitled  to  recover  from 
his  co-debtors  their  share  in  the  costs  of  any  litigation  he  may 
have  judiciously  resorted  to  for  their  joint  protection.^  Con- 
tribution may  in  any  view  be  obtained  for  acts  incurred  in 
a  procedure  jointly  authorized  by  the  co-sureties.*— In  equity 
the  co-debtor  who  pays  is  entitled  to  recover  from  the  co- 
debtor  be  sues  the  proportion  the  latter  would  be  required  to 
pay,  striking  out  such  co-debtors  as  are  insolvent ;'  though  it 


I  Infra,  §  766. 

«  Infra,  §  835. 

»  Supra,  §  761 ;  Pitt  r.  Purasord,  8 
M.  &  W.  538 ;  Davies  v.  Humphreys,  6 
M.  &  W.  153  ;  Odlin  v.  Greenleaf,  3  N. 
H.  270 ;  Shaw  v.  Loud,  12  Mass.  447 ; 
Frith  V.  Sprague,  14  Mass.  455 ;  Chaf- 
fee V.  Jones,  19  Pick.  260;  Lucas  r. 
Ins.  Ck).,  6  Cow.  635;  see  for  cases 
supra,  §  761 ;  infra,  §  835. 

«  Beal  V.  Brown,  13  Allen,  114. 
On  the  general  question  of  liability, 
see  Kemp  v.  Findon,  12  M.  &  W.  421 ; 
Lidderdale  v.  Robinson,  2  Brock.  160 ; 
Fletcher  r.  Grover,  11  N.  H.  369  ;  Chaf- 
fee V,  Jones,  19  Pick.  260 ;  MitcheU  v. 
Sproul,  5  J.  J.  Marsh.  270. 

*  Batard  v.  Hawes,  2  E.  &  B.  287 ; 
Peaslee  v.  Breed,  10  N.  H.  489,  follow- 
ing in  this  respect  the  rule  adopted  in 
reference  to  the  relations  of  the  surety 
to  the  principal.  Appleton  v.  Basoom, 
3  Met.  (Mass.)  169  ;  infra,  §  769. 
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8  Kemp  V.  Findon,  12  M.  &  W.  424 ; 
Davis  V.  Emerson,  17  Me.  64 ;  Fletcher 
V,  Jackson,  23  Vt.  593;  Beokley  v. 
Munson,  22  Conn.  279. 

T  Theob.  on  Prin.  &  Sur.  §  286 ; 
Kemp  V.  Findon,  12  M.  &  W.  421 ; 
Davis  V.  Emerson,  17  Me.  64 ;  Beckley 
v.  Munson,  22  Conn.  299 ;  Bonney  v. 
Seeley,  2  Wend.  481 ;  Leary  r.  Che- 
shire, 3  Jones  £q.  170 ;  Cleveland  v. 
Covington,  3  Strob.  184;  Furnold  v. 
Bank;  44  Mo.  336  ;  and  see  discussion 
in  Parsons,  1.  33-4 ;  1  Ch.  Cont.  11th 
Am.  ed.  894.  As  limiting  §uoh  liabU- 
ities,  see  Knight  v.  Hughes,  3  C.  &  P. 
467 ;  Roach  v.  Thompson,  M.  &  M. 
487 ;  Boardman  v.  Page,  11  N.  H.  431. 

B  Edgar  v,  Knapp,  5  M.  &  G.  75. 

•  Cowell  V.  Edwards,  2  B.  &  P.  268 ; 
Hole  V.  Harrison,  1  Ch.  Cas.  246  ;  Hen- 
derson V.  McDuffee,  5  N.  H.  38 ;  Mills 
V.  Hyde,  19  Vt.  59  ;  see  Story  on  Cont. 
§1144.  That  the  rules  oflaw  and  equity 
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is  in  some  jarisdictions  otherwise  at  law,  it  being  held  that 
the  plaintift'  can  only  recover  the  proportion  that  the  de- 
fendant would  have  to  pay  supposing  all  the  co-debtors  were 
solvent.^  And  in  any  view  only  the  amount  actually  paid  in 
excess  can  be  recovered.' — Courts  of  equity,  also,  have  held 
sureties,  on  payment  of  their  principal's  debt  to  the  creditor, 
entitled  to  the  benefit  of  all  the  collateral  securities,  both  legal 
and  equitable,  which  the  creditor  holds  on  account  of  the 
debt.' — The  obligation  of  contribution  is  several ;  and  hence 
one  surety  may  release  one  of  his  co-sureties  without  affecting 
his  right  against  the  others.^ — An  agreement,  also,  by  the 
creditor,  giving  time  to  one  surety,  does  not  relieve  co-sureties 
from  the  duty  of  contribution.*  The  discharge,  also,  of  a 
surety  from  his  principal  debt,  does  not,  unless  that  debt  be 
in  itself  extinguished,  release  him  from  liability  to  his  co-sure* 
ties.* — Where  the  plaintiff  in  a  suit  for  contribution  seeks  to 
reimburse  himself  for  a  loss  in  an  illegal  adventure,  and  where 
the  object  of  the  suit  is  to  indemnify  him  for  an  act  con- 
demned by  the  lexfori^  he  cannot  obtain  the  aid  of  the  court.^ 

as  to  principal  and  surety  are  substan-  AUen,  270  ;  Bowditoh  t^.  Green,  3  Met. 

tiallj  the  same,  see  Cooper  v.  Erans,  360 ;  Atwood  v.  Vincent,  17  Conn.  576 ; 

L.  R.  4  Eq.  45.  McLean  r.  Towle,  3  Sandf.  117  ;  York 

1  Browne  r.    Lee,    6  B.  &  C.   689  ;  r.  Landis,  65  N.  C.  535  ;  SUte  Bank  v. 

Cowell  r.  Edwards,  2  B.  &  P.  268  ;  Cur-  CampbeU,  2  Rich.  £q.  180.    That  the 

rier  v.  Fellows,  7  Foster,  N.  H.  366  ;  surety  maj  insiAt  on  an  assignment  of 

Chaffee  v.  Jones,  19  Pick.  265 ;  cited  securities,  see  Story  £q.  Jur.  12th  ed. 

Parsons,  ii.  35.  §  499  a. 

>  Tarr  r.  Ravenscroff,  12  Grat.  642 ;  «  Kelbj  v.  Steel,  5  Esp.  192 ;  Graham 

see  Fletcher  v.  Grover,  11  N.  H.  368.  v.  Robinson,  2  T.  R.  282 ;  Birkley  v. 

In  Kelly  v.  Page,  7  Gray,  213,  it  was  Presgrave,  1   East,   220 ;    Fletcher  v. 

held  that  a  surety  in  a  bail  bond,  who  Jackson,  23  Vt.  591 ;  Parker  v.  Ellis, 

has  settled  with  the  obligee,  and  taken  2  Sandf.  223 ;  Crowdus  &•  Shelby,  6  J. 

an  assignment  of  the  judgment  ob-  J.  Marsh.  61 ;  Parsons,  ii.  35 ;  Fletcher 

tained  by  the  obligee  against  the  two  o.  Grover,  UN.  H.  368. 

sureties,  can  only  recover  on  the  judg-  *  Dunn  v,   Sleo,  Holt,  N.  P.   399 ; 

ment  against  his  fellow  surety  half  the  Draper  v*  Wald,  13  Gray,  580. 

amount  of  the  judgment.  ^  Clapp  v.  Rice,  15  Gray,  557;  see 

s  Story  Eq.   Jur.    12th  ed.  §  499 ;  Warner  o.  Morrison,  3  Allen,  566. 

Craythorne  v,  Swinburne,  14  Ves.  159 ;  ^  Booth  v.  Hodgson,  6  T.   R.  405  ; 

Jones  v.  Davis,  4  Russ.  277  ;  Hodgson  Merryweather  v.  Nixan,  8  T.  R.  186 ; 

17.  Shaw,  3  My.  &  E.  183 ;  Gould  v.  Farebrother  v,  Ansley,  1  Camp.  343 ; 

Fuller,  18  Me.  364  ;  Wilcox  v.  Bank,  7  supra^  §  340. 
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Contri- 
bution 
limited  by 
contract 
between 
parties. 


Where,  however,  the  sait  is  not  to  indemnifj  the  plaintiff  in 
wrong-doing,  bat  to  obtain  money  inequitably  retained  by 
the  defendant,  the  fact  that  the  money  was  the  produce  of  an 
adventure  technically  illegal  is  no  defence.^ 

§  766.  We  have  already  noticed  instances  in  which  the 
liability  of  co-sureties  and  co-guarantors  to  contri- 
bute has  been  held  to  be  limited  by  special  agree- 
ment.' The  right  to  contribution  is  subject  to  such 
limitations ;  and  each  surety  may  by  the  common 
contract  fix  the  amount  of  his  liability.*  A  surety 
may  also  limit  the  particular  parties  for  whom  he  is  to  be 
bound.^  A  party,  also,  who  becomes  surety  to  oblige  another 
cannot  be  liable  to  such  other  for  contribution.*  It  is  not 
until  the  surety  pays  in  excess  of  his  share  that  his  claim 
against  his  co  surety  originates.*  Contribution,  also,  may  be 
limited  by  agreement  between  joint  debtors  contracting  or 
extinguishing  particular  indebtedness.^  But  although  the 
survivor  of  one  of  several  co-debtors  may  be  exclusively  liable 
to  the  creditor,  he  may  come  down  on  the  estates  of  his  co- 
debtors  for  contribution ;  and  the  same  duty  of  contribution 
exists  as  when  all  the  parties  are  living  and  one  is  compelled 
to  pay  the  entire  debt.'  Individual  partners,  also,  when  com- 
pelled to  pay  the  partnership  debt,  may  obtain  contribution 
according  to  the  proportion  established  by  the  partnership 
articles,*  though  the  rules  of  technical  contributionship  do 
not  in  such  cases  apply.** — It  is  not  necessary  that  the  parties 
should  have  signed  the  same  contract ;  it  is  enough  if  they 


■  Supra,  §  354 ;  Betts  v.  Gibbons,  2 
A.  &  E.  57;  Adamson  v,  Jarvis,  4 
Bing.  66 ;  Bailey  v.  BuBsing,  28  Conn. 
456.' 

*  Supra,  §§  756  et  seq. ;  and  Bee  Cray- 
thorne  v,  Swinbarne,  14  Ves.  160. 

>  1  Story's  Eq.  Jar.  12th  ed.  §§  495 
et  seq. ;  Pendlebury  v.  Walker,  4  Y.  & 
0.424. 

<  Harris  v.  Warner,  13  Wend.  400 ; 
Story's  Eq.  Jar.  12th  ed.  §  498. 

*  Tarner  v,  Davies,  2  Bsp.  478. 
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*  Davies  v,  Hnmphreys,  6  K.  &  G. 
153 ;  mpra,  §  758. 

7  Tarner  v.  Davies,  2  Esp.  479: 
Thomas  r.  Cook,  8  B.  &  C.  728 ;  Har- 
ris V.  Warner,  13  Wend.  400. 

■  Supra,  $  765 ;   Prior  v,  Hembrow, 

8  M.  &  W.  889 ;  Haaghton  v,  Bayley, 

9  Ired.  L.  337 ;  and  oases  cited  supra, 
§765. 

•  Infra,  §  767';  Beresford  v.  Brown- 
ing, L.  R.  1  C.  D.  30. 

>«  Pearson  ».  Skelton,  1  M.  &  W.  504 ; 
Sadler  v.  Nixon,  5  B.  &  Ad.  936. 
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were  jointlj  responsible  for  the  same  debt,  either  as  co-princi- 
pals or  co-sareties.^ 

§  767.  The  principles  which  have  just  been  stated  apply  to 
payments  by  directors  of  an  association  who  have  , 

aathority  to  contract  debts  for  the  association  and  principle 
who  seek  contribution  from  fellow-members.    They  tomembers 
may  be  personally  responsible ;  but  they  are  entitled  ^(^^^^^ 
to  be  reimbursed  by  those  whom  they  represent.' 
This  applies  a  fortiori  to  cases  where  there  is  an  express  con- 
tract of  suretyship.*— So  far  as  concerns  partners,  the  proper 
mode  of  obtaining  contribution  is  by  proceedings  in  equity, 
by  which  a  balance  can  be  properly  struck  and  the  question 
of  actual  indebtedness  determined  on  a  full  survey  of  the 
accounts.^ 

§  768.  A  surety  who  pays  his  principal's  debt  is  entitled 
(supposing  he  has  no  security  covering  the  debt)  to 
come  on  his  principal ;  and  though  this  may  be  sus-  p^ys  prin-^ 
tained  on  the  ground  that  the  principal  when  he  enmie/to* 
obtains  the  surety's  aid  implicitly  promises  to  reim-  ^^"^®  ^° 
burse,  yet  it  may  also  be  explained  by  the  rule  before 
us,  that  a  person  who  as  another's  representative  is  required 
to  make  a  payment,  can  recover  that  payment  from  the  person 
represented.*    Hence,  an  accommodation  signer  of  a  bill  of 
exchange  who  is  compelled  to  pay,  may  recover  the  money 
he  paid  from  the  party  whom  he  signed  to  accommodate.* 

1  Dering  v.  Winchelaea,  2  B.  &  P.  Ferrand,  6  B.  &  C.  439 ;  Hall  v.  Smith, 

270 ;  Norton  v.  Cqoub,  3  Denio,  130.  6  How.  U.  S.  96 ;  Smith  v.  Sajward,  5 

«  Supra,   §   757 ;    Tyrrell  v,  Waah-  Greenl.  604 ;  Powers  v,  Nash,  37  Me. 

bum,    6   Allen,    466 ;    see    Bailey   v,  322 ;  Pearson  v.  Parker,  3  N.  H.  366 ; 

Macanlaj,  13  Q.  B.  115;    Batard  v.  Appleton  v.  Basoom,  3  Met.  169  ;  Powell 

Hawes,   2  B.   &  B.   287;    Boulter  v.  r.  Smith,  8  Johns.  249  ;  Ward  v.  Henry, 

Peplow,    9    C.    B.    493 ;    Murray    v.  5  Conn.  596 ;  Ainslie  v,  Wilson,  7  C!ow. 

Bogert,  14  Johns.  318.    As  to  stock-  662 ;  Lowry  v.  Bank,  2  W.  &  S.  210 ; 

holders  of  corporations,  see  Wincook  Gray  v.  Bowles,  1  Dev.  &  B.  437.    In 

r.  Tnrpln,  96  111.  135.  Pownal  v.  Ferrand  an  indorser  of  a 

*  Cobum  v.  Wheelock,  34  N.  T.  440.  bill  of  exchange,  being  sued  by  the 

*  Story's  Eq.  Jur.  12th  ed.  §$  504  holder,  was  held  entitled  to  recover  the 
et  uq. ;  and  see  cases  cited  on  partner-  money  paid  A*om  the  acceptor ;  see 
ship  in  §  766.  supra,  §§  759  et  Beq. 

*  Leake,  2d  ed.  79,  citing  Toussaint  •  Ibid. ;  Driver  r.  Burton,  17  Q.  B. 
r.  Martinnant,  2  T.  R.  105 ;  Pownal  v,  989  ;  see  Gamsey  v.  Allen,  27  Me.  366. 
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Bail,  also,  can  recover  from  the  principal  all  expenses  they 
have  legitimately  incurred  in  coilsequence  of  their  obligation 
on  his  account.*  When,  also,  the  surety  of  a  surety,  being 
legally  bound  so  to  do,  pays  the  debt  of  the  principal,  the 
same  rule  applies,  though  the  payment  was  made  without  a 
request  from  the  principal.*  An  administrator  of  a  surety, 
paying  personally  the  principars  debt,  is  also  entitled  to  re- 
cover from  the  principal.' — ^The  right  of  action  accrues  from 
the  time  the  money  is  paid,^  though  the  promise  dates  back 
to  the  time  when  the  engagement  of  suretyship  between  the 
principal  and  the  surety  was  made.* — But  a  surety  extinguish- 
ing a  principal's  debt  in  part,  can  only  recover  the  sum  of 
money  that  he  has  actually  paid.* 

§  769.  A  surety  who  receives  money  from  the  principal  is 
Surety  en-  obliged  to  share  this  money  with  his  cosureties; 
titled  to       aQ(j  where  an  action  for  contribution  is  brouecht  by 

Bhare  pay-  ° 

mentB  from  one  surcty  against  another,  the  plaintiff  or  defendant 
with^(^  (^  the  case  may  be)  is  obliged  to  account  for  the  sum 
surety.  -  |.jjyg  received.''  The  same  rule  has  been  held  to  ap- 
ply to  securities  received.' — ^Where  a  surety  obtains  from  the 
principal  debtor  a  security  for  the  liability  he  has  undertaken, 
he  is  bound  to  bring  into  hotch-pot,  for  the  relief  of  his  co- 
sureties, any  benefit  which  he  receives  under  the  security, 
though  he  originally  bargained  with  the  principal  debtor  that 
he  should  have  the  security,  and  though  this  bargain  and  the 
fact  of  the  security  having  been  given  were  unknown  at  the 
time  to  the  co-sureties.* 


'  Fisher  v.  Fallows,  5  Esp.  171. 
«  Hall  r.  Smith,  5  How.  U.  S.  96. 
>  Mowry  r.  Adams,  14  Mass.  827; 
Williams  v.  Moore,  9  Pick.  432. 

*  Davies  r.  Humphreys,  6  M.  &  W. 
153 ;  Kearsley  v.  Cole,  16  M.  &  W. 
128. 

s  Batard  v.  Hawes,  2  E.  &  B.  287 ; 
Appleton  V.  Bascom,  3  Met.  (Mass.) 
169  ;  Lowry  v.  Bank,  2  W.  &  S.  210 ; 
Dobyns  v,  McGovern,  15  Mo.  662. 

•  Supra,  §   758 ;   Parker  v,  U.  S., 
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Peters  C.  C.  266 ;  Morrison  r.  Berkey, 
7  S.  &  R.  238 ;  Pursel  i;.  Ellis,  5  W.  & 
S.  525. 

7  Bachelder  v,  Fisk,  17  Mass.  464. 

•  Theob.  on  Princ.  &  Sar.  §  283 ;  1 
Story's  Eq.  Jur.  §  499  ;  Story  on  Cont. 
§  1152 ;  but  see  Bowditch  v,  Green,  3 
Met.  360 ;  Himes  v,  Keller,  3  W.  &  S. 
401 ;  see  supra,  §  765. 

8  Steel  V.  Dixon,  L.  R.  17  Ch.  D. 
825. 
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§  770.  An  insarer,  who  is  compelled  to  pay  a  loss,  is,  on  the 
same  reasoning,  entitled  to  recover  from  any  part\" 
primarily  liable  for  the  loss  against  which  the  in-   may  re- 
sorer  insured.     The  insurer  may  be    regarded  as   peJ^/"*°* 
paying  as  the  representative  of  such  parties,  and    causing  the 
hence,  entitled  to  recover  from  them.     Hence,  an 
insurer  when  compelled  to  pay  a  loss  by  fire  is  entitled  to  re- 
cover from  the  party  negligently  causing  the  fire;*  and  an 
insurer  compelled  to  pay  a  loss  by  storm  is  entitled  to  recover 
from  the  person  negligently  causing  the  shipwreck.' 

§  771.  As  has  been  already  seen,^  money  paid  for  an  illegal 
purpose,  but  not  yet  appropriated  to  such  purpose, 
can  be  recovered  back  in  this  form  of  suit.     There   J^^uted  to' 
can  be  no  recovery,  however,  of  money  not  only   iiieg»i  en- 
contributed  to,  but  employed  intentionally  in  con-  camiotbe 
summating  an  illegal   design.*    Nor  can  a  party  back^fnor 
who  is  compelled   to  pay  for  a  joint  tort  recover  ^^^^ 
contribution  from    his  confederates   in   the    tort.*  cover  con- 
It  IS  otherwise  when  there    was  no  complicity  be- 
tween the  parties,  as  in  cases  where  one  co-proprietor  is  made 
liable  for  the  negligence  of  a  servant,  in  which  case  he  can 
recover  contribution  from   his  co-proprietor,  neither  party 
being  personally  derelict* 

^    Ck>mmercial    UDion    Ins.    Co.    v,  ^  Supra,    §   340;   Merrjweather  v. 

Lister,  L.  R.  9  Ch.  483 ;  North  British  Nixan,   8  T.   R.   186 ;    Armstrong  v. 

Ins.  Go.  r.  London  Ins.  Co.,  L.  R.  5  Toler,   11  Wheat.   258 ;    Campbell  v. 

Ch.  D.  569.  Phelps,  1  Pick.  65  ;    LoweU  v.  R.  R., 

>  Yates  V,  Whyte,   4  Blng.  N.   C.  23  Pick.  24 ;  Peck  v.  EUis,  2  John.  Ch. 

272;    Simpson  v,  Thompson,  L.  R.  3  131. 

Ap.  Ca.  279  ;  see  Leake,  2d  ed.  82.  ^  WooUej  v.  Batte,  2  C.  &  P.  417 ; 

*  Supra,  §  354.  see  Pearson  v,  Skelton,  1  M.  &  W.  504. 

«  Ibid. ;  tupra,  §  340. 
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CHAPTER  XXV. 


ACCOUNT  STATED. 


Wliere  debt  is  admitted,  promise  to 

psLj  is  implied,  §  774. 
An  aooount  may  be  evidence  in  f&vor  of 

p&rty  stating,  §  775. 
Account  stated  proved  by  parol,  §  776. 


No  defence  that  indebtedness  was 
merely  equitable,  $  777. 

Aooount  stated  not  oonolusive,  §  778. 

Admission  must  be  specific,  §  779. 

Account  settled  between  parties  estab- 
lishes only  balance  due,  §  780. 


§  774.  An  accoant  Btated  was,  bj  a  fiction  of  the  old  law  of 
pleading,  supposed  to  exist  whenever  one  party  ad- 
Wheredebt  mitted  an  indebtedness  to  another.  In  our  present 
ted,  prom-  practice,  adopting  the  fiction  in  this  respect,  when  a 
imp»^.^**  balance  is  thus  admitted,  a  promise  to  pay  it  is 
implied.  To  whatever  sum  is  admitted,  the  hy- 
pothesis of  an  account  stated  is  applicable  as  the  starting  of  a 
new  indebtedness.^  A  single  charge  may  be  the  basis  of 
such  an  admission,  or  a  series  of  charges,  as  the  case  may 
be.' — Among  business  men,  when  the  usage  is  to  return 
promptly  accounts  submitted  to  them,  retention  of  an  account 
without  exception  may  be  regarded  as  an  admission  of  its 
correctness.'  It  is  otherwise,  however,  when  there  is  no  such 
usage.  In  such  case  the  retention  of  an  account  does  not 
afford  the  slightest  inference  of  approval  of  its  contents. 
And  this  is  the  ordinary  rule  with  tradesmen's  bills.^ 


I  Holmes  v.  De  Camp,  1  Johns.  34. 

'  Ch.  on  PI.  16th  Am.  ed.  (1879) 
372 ;  Leake,  2d  ed.  119  ;  Anson,  325  ; 
and  see,  generally,  Knowles  v.  Michell, 
13  East,  249  ;  Jarrett  v.  Leonard,  2  M. 
&  S.  265  ;  Highmore  v.  Primrose,  5  M. 
&  S.  65 ;  Irving  v.  Veitch,  3  M.  &  W. 
106 ;  Hopkins  v.  Logan,  6  M.  &  W. 
241 ;  see  Perkins  v.  Hart,  11  Wheat. 
256 ;  Holmes  r.  De  Camp,  1  Johns.  36  ; 
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Montgomerie  v.  Irers,  17  Johns.  38 ; 
Martens  v.  Nottebohms,  4  Grat.  163. 

*  Wiggins  V.  Burkham,  10  Wall. 
129 ;  Hayes  r.  Kelley,  116  Mass.  300 ; 
Tarns  V.  Levis,  42  Penn.  St.  402. 

*  Gibney  i;.  Marohey,  34  N.  Y.  301 ; 
Champion  r.  Joslyn,  44  N.  Y.  653; 
and  other  oases  oited,  Wh.  on  Et.  § 
1140. 


CHAP.  XXV.]  ACCOUNT   STATED.  [§  777. 

§  775.   When  both  parties  have  access  to  the  hooks  from 
which  the  account  is  drawn,  and  have  authority 
to  object  from  time  to  time  to  the  mode  of  keep-  may^e^^'^ 
ing  the  same,  an  account  rendered  may  be  evidence  ft[Jrop"of  ^ 
in  favor  of  one  of  the  parties  when  sent  to  the  other  v^^ 
and  retained  by  him  without  objection.^ 

§  776.  An  account  stated  may  be  made  by  word  of  mouth ; 
or  it  may  consist  of  a  short  memorandum  in  writing, 
capable  of  being  explained  by  parol  ;*  or  it  may  be  rtated'^* 
embodied  in  a  note  or  other  document  indicating  P^^f^  ^J 

®    p&rol. 

indebtedness,  the  reception  of  the  written  admis- 
sion not  excluding  proof  of  oral  admission.'  Between  parties 
in  privity  with  each  other,  negotiable  paper  may  be  evidence 
of  an  account  stated,*  and  so  may  an  I.  0.  U.^  But  an  account 
stated  is  merged  in  a  contract  under  seal  when  covering  the 
same  indebtedness  and  when  the  sealed  document  was  given 
to  secure  the  debt.'  No  merger,  however,  exists  unless  the 
sealed  instrument  be  for  the  same  specific  debt.^ 

§  777.  It  is  no  defence  to  a  suit  on  an  account  stated  that 
the  debt  was  due  only  in  equity.     A  trustee,  for 
instance,  may  make  himself  liable  on  an  account  ^^UQ^ebt 
stated  by  stating  his  indebtedness  on  his  trust  re-   edaeaa  was 

•^  °  ,  ,        merely 

ceipts,  though  for  these,  independently  of  his  admis-  equitable. 
sion,  he  could  have  been  sued  only  in  a  court  of 


^  Symonds  v.  Gas  Co.,  11  Beav.  283 ;  533 ;  Grant  v.  Vaughan,  3  Burr.  1516 ; 

Boardman  r.  Jackson,  2  Ball  &  B.  382 ;  Burmester  v.  Hogarth,  11  M.  &  W.  97 ; 

Lod^e  V.  Prichard,  3  De  Gex,  M.  &  G.  Bowers  o.  Hard,  10  Mass.  427  ;  Fisher 

906 ;  Anding  v.  Levy,  57  Miss.  51 ;  see  v.  Fisher,  98  Mass.   303 ;     Mowrj  v, 

Wh.  on  Ev.  §  1140.  Bishop,  5  Paige,  98. 

>  Wh.  on  St.  §  1122  et  uq,,  1133 ;  •  Douglass  v.  Holme,  4  P.  &  D.  685  ; 

Moreland  v.  Isaac,  20  Bear.  392 ;  Cur-  Jaoohs  v.  Fisher,  1  C.  B.  178 ;  Wilson 

rier  r.  B.  R.,  31  N.  H.  209 ;  see  Gilson  t;.  Wilson,  14  C.  B.  616 ;  Fesenmayer 

V.  Stewart,  7  Watts,  100.  v.  Adcock,  16  M.  &  W.  449  ;  Curtis  v. 

*  Singleton  p.  Barrett,  2  C.  &  J.  368 ;  Rickards,  1  M.  &  Gr.  47. 

NewhaU  0.  Holt,  6  M.  &  W.  662 ;  Lock-  «  Supra^  §  684 ;  Leake,  2d  ed.  153, 

wood  0.  Thome,  18  N.  T.  285  ;  Cham-  935  ;  Owen  r.  Homan,  3  Mac.  &  G.  407 ; 

pion  t?.  Josljn,  44  N.  T.  656 ;  Stowe  v.  Price  v.  Moulton,  10  C.  B.  574. 

Bewail,  3  St.  k  P.  67.  1  Ho/t  t;.  Wilkinson,  10  Pick.  31. 

«  Wheatlej  v.  Williams,  1  M.  &  W« 
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§  779.]  CONTRACTS.  [CHAP.  XXV* 

equity.^    The  same  diBtinction  applies  to  an  indebtedness  ad- 
mitted at  the  close  of  partnership  accounts. ' 

§  778.  Even  though  the  account  was  settled  definitely  be- 
tween the  parties,  it  does  not  conclude  them,  but 
£Uted  not     parol,  or  other  extrinsic  evidence,  is  admissible  to 
conclusive.   ^^^^  ^jj^|.  j|.  ^^g  based  on  error,*  and  that  there  was 

no  actual  indebtedness  from  the  defendant  to  the  plaintifi',^ 
or  that  there  was  no  consideration,  or  that  the  consideration 
was  illegal.*  Until  final  settlement  such  accounts  are  always 
open  to  correction ;  and  even  after  settlement  on  proof  of  mis- 
take.* To  the  rule,  however,  that  an  account  stated  is  only 
prima  facie  proof,  there  is  an  exception  in  those  cases  in  which 
there  is  an  estoppel  based  on  mutual  concessions,  or  some  new 
consideration  which  it  would  be  contrary  to  good  faith  to  im- 
peach. But  a  stated  account  not  sustained  by  such  new  consid- 
eration or  estoppel  may  be  impeached  for  mistake  or  error, 
whether  of  omissions  or  of  entry.^ 

§  779.  To  sustain  an  implied  promise  of  this  class,  the  ad- 
mission must  be  specific.    It  is  not  enough  for  a 
muS'S*°^    party  to  admit  a  vague  indebtedness,*  or  to  say  that 
specific.       he  thinks  he  has  received  the  money  litigated  ;*  or 

I  Pardoe  v.  Price,  16  M.  k  W.  456  ;  Qradwohl  v.  Harris,  29  Cal.  150 ;  Mar- 
Roper  V.  Holland,  3  A.  &  £.  99  ;  tupru,  dock  v.  Finnej,  21  Mo.  138  ;  see  Hoyt 
§  726.  V.  McLaughlin,  52  Wis.  280. 

*  Foster  v.  Allanson,  2  T.  R.  479 ;  *  Keimedj  v.  Brown,  13  C.  B.  N.  S. 
Wraj  V.  Mileston,  5  M.  &  W.  21 ;  see  677. 

supra,  §§  722  et  seg. ;  infra,  §  807.  *  Wh.  on  Ev.  §§  1021,  1028,  1123. 

*  Wh.  on  Ev.  §  1133 ;  1  Storj,  Eq.  '  See  oases  cited  suyra,  §§  171  et  seg.. 
Jar.  §  524;  Thomas  r.  Hawkes,  8  M.  &  205  et  aeq,;  Wiggins  v.  Barkham,  10 
W.  140 ;  Bails  v.  Lloyd,  12  Q.  B.  531 ;  Wall.  129  ;  Lookwood  r.  Thome,  18  N. 
Harden  v.  Gordon,  2  Mason,  541 ;  Per-  Y.  292 ;  Hatohinson  v.  Bank,  48  Barb, 
kins  r.  Hart,  11  Wheat.  256 ;  Nichols  324  ;  Ruffner  v.  Hewitt,  7  W.  Va.  608 ; 
V.  Alsop,  6  Conn.  477 ;  Yoang  v.  Hill,  Warner  r.  Myrick,  16  Minn.  91 ;  Whar- 
67  N.  Y.  162;  Barger  v.  Collins,  7  H.  ton  v.  Anderson,  Sap.  Ct.  Minn.  1882. 
k  J.  213;  Carroll  v.  Ridgawaj,  8  Md.  '  Wh.  on  Er.  §  1089;  Green  v. 
328 ;  Goodin  v.  Armstrong,  19  Ohio,  44;  Davies,  4  B.  &  C.  235  ;  Lane  v.  Hill, 
Kirby  v.  Watt,  19  111.  393.  18  Q.  B.  252  r  Chambers  v.  Claws,  21 

4  Gongh  V.  Fittdon,  7  Ex.  48 ;  Lemere  Wal.   317;   Clarendon  v,  Weston,  16 

V.  Elliott,  6  H.  &  N.  656 ;  Fetch  v.  Vt.  332 ;  Gibnej  v.  Marohej,  34  N. 

Lyon,  9  Q.  B.  147  ;  Perkins  v.  Hart,  11  Y.  301. 

Wheat.  237 ;  Young  ».  Hill,  67  N.  Y.  *  Hughes  r.  Thorpe,  5  M.  &  W.  656  ; 

162;  Halleck  v.  State,  11  Ohio,  400;  Smith  v.  Jones,  15  Johns.  R.  229. 
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CHAP.  XXV.]  ACCOUNT   STATED.  [§  780. 

to  say   that  some  raonej  is  due  without  designating   the 
amount  or  acceding  to  the  plaintiff's  desigation.^-   Mere  ad- 
mission of  reception  without  recognition,  either  directly  or 
indirectly,  of  indebtedness,  will  not  sustain  the  implication  of 
a  promise.'    But  the  allegation  of  account  stated  was  held  to 
be  sustained  where  a  debtor,  in  answer  to  an  account,  inclosed 
an  order  for  money,  and  promised  to  pay  the  remainder  next 
week  ;•  where  certain  items  of  an  account  were  passed  over 
without  objection,  to  one  item  alone  objection  being  made ;' 
and  where  the  defendant  handed  to  the  plaintiff  a  memo- 
randum of  items  of  account,  to  which  was  attached  a  promise 
to  pay  the  plaintiff  a  specified  amount,  being  the  value  of  a 
protested  bill,  it  being  further  stated  that  the  money  was*to 
be  paid  out  of  the  proceeds  of  certain  provisions  and  lumber.* 
§  780.  From  the  account  stated,  in  the  sense  just  given, 
is  to  be  distinguished  an  account  settled  between   Account 
parties  in  which  the  debits  are  set  oft*  against  the  ^f^^, 
credits,  and  in  which  a  balance  is  struck.     In  such  ties  iestab- 
cases  the  plaintiff  suing  for  the  balance  elects  to  balance 
treat  his  claim  as  pro  ianto  extinguished  by  the  claim     ^^' 
set  off  on  the  other  side.*    But  when  the  account  is  not  set^ 
tied  between  the  parties,  and  the  plaintiff  merely  puts  in  evi- 
dence the  defendant's  account,  this  does  not  preclude  the  plain- 
tiff from  disputing  the  defendant's  entries  in  his  own  .favor.^ 

>  Teal  V.  Antj,  2  B.  &  B.  99.  and  see  generally  Claire  v,  Claire,  10 

*  Tucker  v.  Barrow,  7  B.  &  C.  623.  Neb.  54. 

*  Peacock  v.  Harris,  10  East,  104 ;  «  Leake,  2d  ed.  122 ;  Ashbjr  v. 
s«6  Vinal  v.  BurriU,  16  Pick.  401 ;  James,  11  M.  &  W.  542 ;  Callander  v. 
Sugar  V.  Davis,  13  Oa.  462.  Howard,   10  C.   B.   290  ;    Lajcock  v. 

«  Chisman  r.  Count,  2  M.  &  O.  307 ;     Pickles,  4  B.  &  S.  497. 
Wh.  on  £t.  §  1140.  f  Rose  v.  Saverj,  2  Bing.  N.  C.  145 ; 

*  Montgomerie  v.  Ivers,  17  Johns.  38 ;    see  Wh.  on  £v.  §  1133. 
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GONTBACTS. 


[chap.  XXVL 


CHAPTER  XXVI. 


PARTIES. 


I.  Plaiittiffb. 

Only  party  to  contract  can  sue  on  it, 

§784. 
In  Bome  states  it  is  held  that  a  third 

party  can  sae  on  a  contract  for  his 

henefit,  §  785. 
Such  cases   explicable  on  ground  of 

novation  or  trust  or  negligence,  § 

786. 
Illnstrated    in    case  of   purchaser  of 

mortf^aged  property,  §  786  a. 
Importance  of  restricting  right  to  sue, 

§787. 
In  deeds  inter  partes  only  parties  can 

join,.§  788. 
On  a  deed  poll  party  designated  may 

Bue,  §  789. 
Exceptions  to  general  rule  as  to  pro- 
visions for  children,  §  790. 
Exception  as  to  receiver  of  telegrams, 

§791. 
Exception  as  to  consignee  of  goods, 

§  792. 
Bill  of  lading  passes  by  indorsement, 

§  793. 
Exception  in  suits  for  money  had  and 

received,  §  794. 
Negotiable  paper  establishes  liability 

to  holder  though  unknown  at  the 

time  of  making,  §  795. 
Party  may  be  estopped  from  denying 

negotiability,  §  796. 
Whether  bonds  are  negotiable  depends 

upon  terms  of  document,  §  797. 
Novation  requires  creditor's  assent,  § 

798. 
Cestui  que  trust  cannot  sue  unless  party, 

§799. 
Plaintiff  may  depend  for  ascertainment 

on  contingency,  §  800. 
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Illustrated  by  offer  of  rewards,  circular 
letters,  and  auction  sales,  §  801. 

Principal,  though  undisclosed,  can  sue, 
§802. 

Real  parties  may  be  proved  by  parol, 
§803. 

Office  or  relationship  may  be  thus  ex- 
plained, §  804. 

Party  cannot  contract  with  himself, 
§805. 

Joining  other  parties  makes  no  differ- 
ence, §  806. 

Partner  cannot  sue  partnership  at  law, 
§807. 

Resolutions  by  a  company  to  pay  money 
to  a  third  person  do  not  entitle  him 
to  sue,  unless  he  personally  negoti- 
ate with  the  company,  §  808. 

II.  Dbfbitdakts. 

Assent  of  party  charged  necessary  to 
bind  him,  §  809. 

Only  parties  to  a  contract  can  be  sued 
on  it,  §  810. 

niustrated  in  case  of  agents  signing  in 
their  own  names,  §  810  a. 

Exceptions  of  undisclosed  principal, 
and  of  companies  bound  by  promo- 
ters, §  811. 

Action  of  tort  may  be  maintained  for 
abuse  of  contractual  relations,  §  812. 

By  novation  new  debtor  may  be  intro- 
duced, §  813. 

III.  JOIKT  FLAIITTIFFS  AST>  DEFENDANTS. 

1.  Hantiffs* 

All  joint  promisees  must  join,  §  814. 
Otherwise    when    they    are    several, 

§  815. 
Question  one  of  construction  and  parol 

explanation,  §  816. 


CHAP,  XXVI.] 


PARTIES. 


[§  784. 


Plaintiffs  cannot  sue  both  jointly  and 
severally,  §  817. 

All  partners  should  join,  §  818. 

Qualification  as  to  one  of  several  con- 
tractors suing  contractually,  §  819. 

On  death  of  joint  pr<nnisee  debt  sur- 
Tives,  §  820. 

One  Joint  promisee  may  release,  $  821. 

Non-joinder  of  plaintiffs  unless  amend- 
ed is  fatal,  §  822. 

Unamended  misjoinder  of  plaintiffs  is 
fatal  if  inconsistent  with  cause  of 
action,  $  823. 

2.  DefendanU. 

Joint  defendants  must  be  sued  jointly, 
§824. 

Debts  may  be  joint  or  several,  §  825. 

Question  is  one  of  construction,  § 
826. 

Debt  due  on  its  face  from  two  or  more 
debtors  is  joint,  §  827. 

Otherwise  if  debt  is  payable  individu- 
ally, §  828. 

Debtors  may  make  themselves  severally 
liable  to  each  of  several  creditors,  § 
829. 

Liability  of  partners  is  joint  and  sev- 
eral, §  830. 

Release  of  one  joint  debtor  releases  all, 
§831. 

Each  joint  debtor  liable  for  the  whole, 
but  on  death  liability  pursues  sur- 
vivors, §  832. 


Omission  of  joint  promisor  only  matter 

for  plea  in  abatement,  §  833. 
Misjoinder  if  unamended  is  fatal,   § 

Joint  debtor  paying  more  than  his 
share  may  recover  from  others,  §  835. 

IV.   ASSIOITEES. 

Assignee  by  modern  practice  may  sue, 
§836. 

Assignment  authorizes  use  of  assignor's 
name,  §  837. 

Assignability  distinguished  from  nego- 
tiability, §  838. 

No  particular  form  is  necessary,  §  839. 

Debtor's  assent  constitutes  contractual 
relation,  §  840. 

Lex  fori  determines  whether  assignee 
can  sue  in  his  own  name,  §  841. 

Assignment  subject  to  equities  between 
assignor  and  debtor,  §  842. 

Equities  to  be  determined  by  the  law 
to  which  the  debt  is  subject,  §  843. 

Set-off  must  be  due  at  time  of  assign- 
ment, §  844. 

Notice  to  debtor  of  assignment  neces- 
sary to  protect  assignee,  §  845. 

Parties  may  contract  to  assign  free  from 
equities,  §  846. 

So  as  to  orders  for  delivery  of  goods,  § 
847. 

To  a  suit  by  assignee  it  is  a  defence  that 
the  assignor  had  first  to  perform 
duties  exclusively  personal,  §  848. 


I.   PLAINTIFFS. 

§  784.  Wb  have  already  seen  that  privity,  or  reciprocal 
recognition,  ia  essential  to  establish  a  contractaal  re-  oniy  party 
lation.*  Since  a  suit  on  a  contract  cannot  be  sus-  ^n  sue"^* 
tained  unless  there  be  a  contractual  relation  between  ^^  ^^' 
the  parties,  it  follows  that  no  one  can  sue  on  a  contract  to 
which  he  was  not  a  party.*    It  would,  in  fact,  be  destructive 


1  .Supra,  §§  184,  506.  t;.  Easton,  1  B.  &  Ad.  433.    See  An- 

'  Ch.  on  PI.  16th  Am.  ed.  3 ;  Twed-    derson  v.  Longden,  1  Wheat.  85  ;  Shear 
die  V.  Atkinson,  1  B.  &  S.  393 ;  Price    v.  Mallory,  13  Johns.  497. 
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§  784.] 


CONTRAOTS. 


[OHAP.  XXVI. 


to  society  if  strangers  could  intervene  and  undertake  litiga- 
tions in  accordance  with  their  own  interests  and  tastes;  and 
such  intrusion  can  only  be  prevented  by  the  rigid  application 
of  the  rule  that  contracts  can  only  be  sued  on  by  parties.^ 
Of  course  there  may  be  some  cases  in  which  this  works  hardly  ; 
but  the  rule  is  so  wise  and  so  vital  that  even  in  hard  cases  it 
continues  to  be  applied.  Thus,  it  has  been  held  that  the  man- 
agers of  an  association  for  the  mutual  insurance  of  ships 
could  not  vest  in  an  agent  the  power  to  sue  in  his  own  name 
for  sums  payable  from  members  for  premiums.'  A  written 
agreement,  also,  by  a  third  party,  to  a  constable,  to  go  bail  for 
the  debt  and  costs  of  an  execution  in  the  constable's  hands, 
must  be  sued  out  in  the  constable's  name,  and  not  in  the  name 
of  the  plaintiff  in  the  execution.'  A  deed  inter  paries^  also, 
cannot  operate  to  release  a  person  not  a  party,  and  can  only  be 
sued  on  by  a  party.^  A  composition  deed,  also,  does  not 
authorize  any  creditors  to  bring  suit  unless  they  are  named 
specifically  or  are  included  in  a  general  covenant  for  their 
benefit;'  though  it  would  be  otherwise,  on  the  principles 
above  stated,  were  the  creditors  suing  on  such  contracts  to  prove 
that  they  did  some  particular  acts — e,  g.^  executed  releases — 
in  consideration  of  the  assignment.' — To  the  same  effect  is  a 
ruling  in  1880  in  the  English  court  of  appeals,^  where  Jessel, 
M.  R.,  said:  ^^A  mere  agreement  between  A.  and  B.  that  B. 
shall  pay  C.  (an  agreement  to  which  C.  is  not  a  party  either 
directly  or  indirectly),  will  not  prevent  A.  and  B.  from  coming 
to  an  agreement  the  next  day  releasing  the  old  one."  And  in 
a  subsequent  case,'  it  was  held,  as  we  have  seen,  that  a  pro- 
vision in  articles  of  association  that  A.  shall  be  solicitor  of 
the  company  on  certain  terms^  gives  him  no  right  of  action 


■  The  principle  has  been  pnshed  to 
its  extreme  limit  in  cases  in  which  it  is 
held  that  a  creditor  cannot  authorize 
a  third  person  to  sue  in  his  own  name 
on  a  debt  due  the  creditor.  Hybart  v. 
Parker,  4  C.  B.  N.  S.  209. 

*  Gray  v,  Pearson,  L.  R.  5  C.  P.  568 ; 
Sfans  17.  Hooper,  L.  R.  1  Q.  B.  D.  45. 

*  Cummings  v.  Elapp,  6  W.  &  S.  511. 
«  Storer  v.  Gordon,  3  M.  &  8.  308. 
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•  Leake,  2d  ed.  445 ;  Chesterfield  v. 
Hawkins,  3  H.  &  C.  677;  Gurrin  t7. 
Eopera,  3  H.  &  C.  694 ;  Gresty  v.  Gib- 
son, 4  H.  &  C.  28 ;  Reeves  v.  Watte,  L. 
R.  1  Q.  B.  412. 

•  See  tapra,  §§  24,  527. 

'  Empress  Engineering  Co.  m  r«,  L. 
R.  16  Ch.  125. 

•  Eley  V.  Ass.  Co.,  L.  R.  1  Ez.  D.  88. 
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against  the  company.^  It  is  true  that  at  one  time  it  was  held 
in  England  that  on  an  agreement  between  A.  and  B.  for  the 
benefit  of  C,  a  child  of  B.,  suit  could  be  brought  by  C*  This, 
however,  is  no  longer  law  in  England,'  where  it  is  now  firmly 

settled  that  contracts  can  be  sued  on  only  by  parties.^    In 

>  In  a  mnoh  earlier  case,  Pigott  v,  128  Mass.  29 ;  Stoddard  v.  Ham,  129 
Thompson,  3  B.  &  P.  147,  it  was  held  Mass.  383 ;  Treat  r.  Stanton,  14  Conn, 
that  where  a  contract  was  made  with  445 ;  Ck>lt  t;.  Ives,  31  Conn.  25 ;  Bar- 
certain  local  commissioners  to  pay  rent  nett  v,  Jersey  City,  31  N.  J.  Eq.  341 ;  ^ 
'*  to  the  treasurer  of  the  commission-  Owlngs  v.  Owings,  1  Har.  &  Gt.  484 ; 
ers,"  the  commissioners  must  bring  Ross  v.  Milne,  12  Leigh,  204;  Litoh- 
suit,  not  the  treasurer.  field  v.  Garrett,  10  Mich.  426 ;  Weathers 

*  Dutton  V.  Pool,  1  Vent.  318.  See  v.  Ray,  4  Dana,  474 ;  but  see  infra,  § 
Felton  r.  Dickinson,  10  Mass.  287;  785  ;  Allen  v.  Thomas,  3  Mete.  Ky.  198 ; 
Schermerhoyn  v.  Yanderheyden,  1  McLaren  r.  Hutchinson,  18  Cal.  80. 
Johns.  139  ;  see  infra,  §  790.  Cf,  Johnston  v.  U.  S.,  13  Ct.  of  CI.  217. 

*  Tweddle  v.  Atkinson,  ut  supra.  See,  also.  National  Bank  v.  Grand 
<  Mr.  Dicey  (Parties,  Am.  ed.  1879,  Lodge,  98  U.  S.  123,  where  a  corpora- 

81)   states  the  rule  as  follows:  ''The  tion  adopted  a  resolution  assuming  the 

person  to  sue  for  the  breach  of  a  simple  payment  of  certain  bonds  of  an  asso- 

contract  must  be  the  person  from  whom  elation,  provided  that  the  association 

the    consideration    for    the    promise  should  issue  stock  to  the  corporation  to 

moves,"  citing  Smart  v.  Chell,  7  Dowl.  the  amount  of  the  bonds,  as  the  bonds 

785.     See  Anson,  900  et  aeg.    As  to  the  were  paid.     It  was  held  that  holders  of 

importance  of  care  in  this  respect,  see  the  bonds  could  not  compel,  by  a  suit 

Chitty  on  PI.  16th  Am.  ed.  1879,  1  et  in  their  own  name,  the  corporation  to 

9eq. — So  far  as  concerns  merely  techni-  pay  the  bonds. 

cal  variance,  difficulties  are  now  ob-        In  Nat.  Bk.  v.  Grand  Lodge,  98  U.  S. 

viated  by  statutes  in  force  in  England  123,  ui  supra.  Strong,  J.,  said:  ''The 

and  in  this  country  permitting  amend-  resolution  of  the  Grand  Lodge  was  but 

ments.     See  infra,  §  822.  a  proposition  made  to  the  Masonic  Hall 

As  adhering  to  the  English  rule,  and  Association,  and,  when  accepted,  the 

conforming  to  the  position  taken  in  the  resolution  and  acceptance  constituted 

text,  see  Segars  v.  Segars,  71  Me.  530 ;  at  most  only  an  executory  contract  inter 

Butterfield  v.  Hartshorn,  7  N.  H.  345 ;  partes.    It  was  a  contract  made  for  the 

Warren  v.  Batchelder,  15  N.  H.  129 ;  benefit  of  the  association  and  of  the 

Lapham  v.  Green,  9  Yt.  407;  Hall  v,  grand  lodge — ^made  that  the  latter  might 

Huntson,  17  Yt.  244 ;  Mellen  v.  Whip-  acquire  the  ownership  of  stock  of  the 

pie,  1  Gray,  321;  Field  v.  Crawford,  6  former,  and  that  the  former  might  obtain 

Gray,  116;  Exchange  Bk.  t;.  Rice,  107  relief  from  its  liabilities.    The  holders 

Mass.  39  ;  Pettee  v.  Reppard,  120  Mass.  of  the  bonds  were  not  parties  to  it,  and 

522 ;  Cottage  St.  Ch.  v.  Kendall,  121  there  was  no  privity  between  them  and 

Mass.  528   (discussed  supra,  §  528)  ;  the  lodge.     They  may  have  had  an  in- 

Reed  v.  Bank,  127  Mass.  295 ;  Meserve  direct  interest  in  the  performance  of 

V.  Bacon,   125  Mass.  499  ;    Moore    v,  the  undertakings  of   the  parties,   as 

Moore,  127  Mass.  22 ;  Butler  r.  Frank,  they  would  have  in  an  agreement  by 
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equity  as  well  as  in  law  the  right  to  sue  is  restricted  to  those 
who  are  parties  to  the  contract.  Thus,  a  bill  for  specific  per- 
formance can  only  be  brought  by  those  who  are  parties  to  the 
contract,  and  ^*  persons  strangers  to  the  contract,  and  there* 
fore  neither  entitled  to  the  right  nor  subject  to  the  liabilities 
which  arise  out  of  it,  are  as  much  strangers  to  a  proceeding  to 

enforce  the  execution  of  it  as  they  are  to  a  proceeding  to  re- 

whlch  the  lodge  should  undertake  to  has  a  right  of  action  against  the  prom- 
lend  monej  to  the  association,  on  con-  isor  for  his  own  indemnity  ;  and  if  the 
tract  to  buy  its  stock  to  enable  it  to  original  creditor  can  also  sue,  the  prom- 
pay  its  debts ;  but  that  is  a  very  differ-  isor  would  be  liable  to  two  separate 
ent  thing  from  the  privity  necessary  to  actions,  and  therefore  the  rule  is  that 
enable  them  to  enforce  the  contract  by  the  original  creditor  cannot  sue.  His 
suits  in  their  own  names.  We  do  not  case  is  not  an  exception  from  the  gen- 
propose  to  enter  at  large  upon  a  con-  eral  rule  that  privity  of  contract  is  re- 
sideration  of  the  inquiry  how  far  privity  quired."  And  see  Johnston  v.  U.  S., 
of  contract  between  a  plaintiff  and  de-  13  Ct.  of  CI.  217. 
fendant  is  necessary  to  the  maintenance  Judge  Perkins,  in  a  note  to  the  16th 
of  an  action  of  assumpsit.  The  sub-  Am.  ed.  of  Ch.  on  PI.  (1879),  after 
Ject  has  been  much  debated,  and  the  citing  some  of  the  above  cases,  says : 
decisions  are  not  at  all  reconcilable.  *' It  seems  to  be  the  general  rule  in  the 
No  doubt  the  general  rule  is  that  such  American  states,  that  the  plaintiff  in 
a  privity  must  exist.  But  there  are  an  action  on  a  simple  contract  must  be 
confessedly  many  exceptions  to  it.  One  the  person  from  whom  the  oonsidera- 
of  them,  and  by  far  the  most  frequent  tion  of  the  contract  actually  moved, 
one,  is  the  case  where,  under  a  contract  and  that  a  stranger  to  the  considera- 
between  two  persons,  assets  have  come  tion  cannot  sue  on  the  contract."  But 
to  the  promisor's  hands  or  under  his  though  this  is  the  right  rule  in  prin- 
control  which  in  equity  belong  to  a  ciple,  we  cannot,  in  view  of  the  many 
third  person.  In  such  case  it  is  held  conflicting  cases  above  given,  regard  it 
that  the  third  person  may  sue  in  his  as  generally  accepted  in  the  United 
own  name .   But  then  the  suit  is  founded  States . 

rather  on  the  implied  undertaking  the  It  should  be  added  that  Sailly  v. 

law  raises  from  the  possession  of  the  Cleveland,  10  Wend.  156 ;  Hubbert  v. 

assets  than  on  the  express  promise.  Borden,  6  Whart.  79 ;  and  Blymire  v. 

Another  exception  is  where  the  plain-  Boistle,  6  Watts,  182,  cited  by  Judge 

tiff  is  the  beneficiary  solely  interested  Perkins,  are  of  questionable  applica- 

in  the  promise,  as  where  one  person  tion  to  the  rule  given  by  him. 

contracts  with  another  to  pay  money  or  In  Bohanan  v,  Pox>e,  42  Me.  93,  A. 

deliver  some  valuable  thing  to  a  third,  contracted  to  haul  logs  for  E.,  who  was 

But  where  a  debt  already  exists  from  to  pay  the  men  engaged  by  A.    D.  was 

one  person  to  another,  a  promise  by  a  engaged  by  A.  for  this  purpose,  and  it 

third  person  to  pay  such  debt  being  was  held  that  when  he  elected  to  sue 

primarily  for  the  benefit  of  the  original  A.,  this  exhausted  his   remedy,  and 

debtor,  and  to  relieve  him  from  liability  that  he  could  not  afterwards  sue  E. 
to  pay  it  (there  being  no  novation),  he 
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cover  damages  for  the  breach  of  it."^  Hence,  "in  a  suit  to 
enforce  a  contract  for  the  sale  of  an  estate  that  is  under  mort- 
gage, made  by  the  mortgagor,  the  mortgagee  cannot  be  prop- 
erly joined  as  a  party ;  although  his  concurrence  may  be  neces- 
sary to  the  conveyance."*  "  Nor  in  a  suit  on  a  contract  of 
sale  by  the  mortgagee  under  a  power  of  sale,  can  the  mort- 
gagor be  joined  as  a  party."' 

I  Per  Gottenham,  L.  C,  in  Tasker  t;^  ties  on  the  gronnd  that  what  the  plain- 
Small,  3  M.  &  Or.  69  ;  Wood  r.  White,  tiff  sued  on  was  virtually  a  declaration 
4  M.  &  G.  R.  460  ;  Paterson  r.  Long,  6  of  trust,  in  which  the  other  parties  had 
Bear.  186.  joined.    See  Empress  Engineering  Co. 

'  Leake,  2d  ed.  442 ;  citing  Tasker  v,  in  re,  L.  R.  16  Ch.  D.  125-129. 

Small,  3  M.  &  Cr.  69.  There  can  be  no  question  that  by  the 

*  Ibid. ;   Corder  v.  Morgan,  18  Ves.  Roman  classical  standards,  no  person 

344;  Harry  v.  Davey,  L.  R.  2  Ch.  D.  can  sue  on  a  contract  to  which  he  is 

721.  not  a  party.    Whether  this  continues 

According   to  Mr.   Pollock   (3d  ed.  in   fotoe  as  part  of  the  Roman  com- 

219),  ''the  doctrines  of  equity  are  not  mon  law,  and  how  far  it  is  modified 

so  free  from  doubt.    There  is  clear  and  by  recent  codes,  are  questions  which 

distinct  authority  for    these  proposi-  have  given  rise  to  conflicts  of  opinion 

tions :  when  two  persons,  for  valuable  at  least  as  great  as  those  between  the 

consideration  as  between  themselves,  courts  of  this  country  as  to  the  rights 

contract  to  do  some  act  for  the  benefit  of  third  parties  to  sue. 

of  another  person  not  a  party  to  the  Vangerow,  IIL  (7th  ed.)  §  608,  after 

contract — (1)  That  x>orson  cannot  en-  a  careful  examination  of  the  Roman 

force  the  contract  against  either  of  the  standards,  holds  that  a  third  party  can 

contracting  parties,  at  all  events,  if  only  sue  in  cases  where  the   trans- 

not  nearly  and  legitimately  related  to  action  may  be  considered  under  the 

one  of  them.     Colyear  v.  Mulgrave,  2  8i>ecial  facts  as  negotiorum  gestio. 

Kee.  81.    Probably  the  only  exception  Windscheid   (Pandekt.   II.   §    316) 

is  that  mentioned  above,  in  favor  of  distinguishes  with  great  emphasis  be- 

children  provided  for  by  marriage  set-  tween  contracts  for  the  benefit  of  third 

tlement.      (2)  But  either  contracting  parties  and'  agencies.    The  promisee  in 

party  may  enforce  it  against  the  other,  contracts  for  the  benefit  of  third  par- 

aithough  the  person  to  be  benefited  ties,  is  the  party,  he  holds,  who  is  to 

had  nothing  to  do  with  the  considera-  sue,  though  he  admits  exceptions  :  (1) 

lion.    Davenport  v.  Bishopp,  2  Y.  &  C.  where  an  assignment  is  actually  made 

451 ;   1  Ph.   698,  704.    On  the  other  for,  and  accepted  by  the  third  party ; 

hand,  the  case  of  Gregory  v.  Williams,  and  (2),   where  there  is  privity  be- 

3  Mer.  582,  shows  that  a  third  person  tween  the  debtor  and  the  third  party. 

for  whose  benefit  a  contract  is  made  A  treatise  on  the  same  topic  by  B&hr 

may  join  as  co-plaintiff  with  one  of  the  will  be  found  in  6  Ihering  Jahr.  1863, 

actual  contracting  parties  against  the  No.  3.    By  B&hr  the  right  is  rested  in 

other,  and  insist  on  the  arrangement  agency.    The  primtis  in  accepting  the 

being^  carried  out."    But  this  case  can  promise  did  so  as  agent  of  the  tertixu. 

be  reconciled  with  the  other  authori-  The  Prussian  Landreoht,  I.  6,  pro- 
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§  786.  Many  of  the  cases,  however,  cited  to  show  that  a 
stranger  can  maintain  an  action  on  a  contract,  are  explicable 

person  to  another,  from  the  perform-  the  promisor  and  promisee,  for  fraud, 
ance  of  which  a  third  would  deilve  a  or  want  of  consideration,  or  failure  of 
benefit,  gives  a  right  of  action  to  such  consideration."  Andrews,  J.,  Dun- 
third  party,  he  being  neither  privy  to  ning  v.  Leavitt,  85  N.  Y.  35. 
the  contract  nor  the  consideration.  "If  one  person  make  a  promise  to 
To  entitle  him  to  an  action  the  contract  another  for  the  benefit  of  a  third  i>er- 
must  have  been  made  far  his  ben^t,  son,  such  third  person  may  maintain 
He  must  be  the  person  intended  to  be  bene-  an  action  even  at  law  upon  it.  Joslin 
Jited,  etc."  InYrooman  v.  Turner,  69  v.  Car  Co.,  7  Vroom,  141.  And,  if  a 
N.  Y.  280,  it  was  said  by  the  court  of  suit  be  brought  in  equity,  the  promisee 
appeals  that,  '*  to  give  a  third  party  is  not  a  necessary  party  to  it.  Pruder 
who  may  derive  a  benefit  from  the  v.  Williams,  11  C.  E.  Green,  210;" 
performance  of  the  promise,  an  action,  Runyon,  Ch.,  Cubberly  v.  Cubberly, 
there  must  be,^r«f,  an  intent  by  the  33  N.  J.  £q.  86;  8.  P.,  1  Pars.  Cent, 
promisee  to  secure  some  benefit  to  the  389  ;  Barker  v.  Bucklin,  2  Denio,  45  ; 
third  party,  and,  second,  some  privity  Lawrence  t;.  Fox,  20  N.  Y.  268 ;  see 
between  the  two,  th^  promisee  and  the  Marchington  v.  Yemen,  1  B.  &  P.  101, 
party  to  be  benefited,  and  some  obli-  note  c. 

gation  or  duty  owing  from  the  former        In  Pennsylvania  it  is  said  to  be  *'  a 

to  the  latter  which  would  give  him  a  rudimental  principle  that  a  party  may 

legal  or  equitable  claim  to  the  benefit  sue  on  a  promise  made  on  sulficient 

of  the  promise,  or  an  equivalent  from  consideration  for  his  use  and  benefit, 

him    personally."      See  criticism   in  though  it  be  made  to  another  and  not 

Am.  Law  Rev.  Ap.  1881,  243 ;  and  see  to  himself."    Pazson,  J.,  Merriman  v. 

also  Campbell  v.  Smith,  8  Hun,  6 ;  71  Moore,  90  Penn.  St.  81,  citing  Town- 

N.  Y.  26.  send  v.  Long,  77  Penn.  St.  143 ;  Jus- 

**  When  two  parties  for  a  considera-  tice  v.  Tallman,  86  Penn.  St.  (5  Norria) 

tion  sufficient  as  between  themselves  147.    But  that  a  stranger  is  not  liable 

covenant  to   do  some  act,   which,   if  on  a  contract,  see  Biery  v.  Ziegler, 

done,  would  incidentally  result  to  the  93  Penn.  St.  367.      In  Robertson  v. 

benefit  of  a  mere  stranger,  that  stranger  Reed,  47  Penn.  St.  115,  where   the 

has  not  a  right  to  enforce  the  covenant,  balance  due  a  contractor  was  at  his 

though  one  of  the  contracting  parties  request  placed  to  the  credit  of  a  third 

might  enforce  it  against  the  other."  person,  it  was  held  that  the  latter  could 

Danforth,  J.,  Lake  Ontario  Shore  R.  R.  not  maintain  an  action  in  his    own 

V.  Curtiss,  80  N.  Y.  223.    And  a  per-  name  for  the  amount  credited.    And 

son  for  whose  benefit  a  promise  is  made  generally  a  promise  by  a  debtor  to  his 

cannot  sue  on  a  contract  which  cannot  be  creditor  to  pay  his  debt  to  a  third 

.  enforced  between  the  original  parties,  party  will  not  sustain  a  suit  by  such 

'*  I  know  of  no  authority  to  support  third  party  against  the  debtor.     Bly- 

the  proposition  that   a   party  not  a  mire  v.  Boistle,  6  Watts,  182 ;  Morrison 

party  to  the  promise,  but  for  whose  v.  Beckey,  6  Watts,  849  ;  Torrens  v, 

benefit  the  promise  is  made,  can  main-  Campbell,  74  Penn.  St.  470. 
tain  an  action  to  enforce  the  promise,        In  Indiana  '*  it  has  been  many  times 

where  the  promise  is  void  as  between  decided  that  a  promise  made  by  one  to 
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on  other  grounds.    We  may  take  in  illustration  the  line  of  cases 
where  it  is  held  that  where  by  a  contract  between 
A«  and  B.,  B.  receives  money  or  goods  in  trust  for  pitcabie  on 
C,  C.  can  sue  in  his  own  name  for  the  deposit.^  novation^ 
When  these  cases,  however,  are  scrutinized,  it  will  be  *''"^,i»  ^^ 

'  '  '  negligence. 

found  that  when  B.  did  not  act  as  the  agent  of  0. 
(a  condition  to  be  presently  more  fully  considered),  there  was 
a  bargain  more  or  less  direct  between  A.  and  C  The  recog- 
nition, on  such  a  state  of  facts,  of  G.  as  creditor  of  B.  can  be 
explained  on  the  principles  of  novation,  elsewhere  discussed.' 
If  a  creditor  accepts  a  new  party  as  a  debtor  in  the  place  of 
an  old  debtor,  the  exchange  of  security  may  be  regarded  as  a 

another,  from  whom  the  consideration  now  settled  in  this  state  that  a  third 

moves  for  the  benefit  of  a  third,  may  person  maj  maintain  an  action  in  his 

be  sued  on  by  the  party  for  whose  own  name  npon  a  contract,  supported 

benefit     the     promise    was     made."  by  a  consideration,  made  in  his  favor, 

EUiott,  J.,  Clodfelter  r.  Hulett,  72  Ind.  thoagh  not  made  with  him.     Smith  v, 

141,  citing  Raymond  v.  Pritchard,  24  Lewis,  3  B.  Monr.  229  ;  Lncas  v.  Cham- 

Ind.  318 ;    Josselyn    v.   Edwards,    57  berlain,  8  ib.  276 ;  Allen  v.  Thomas,  3 

Ind.  212;   Campbell  v.  Patterson,  58  Met.  (Ky.)  198;    Story  on  Bailments, 

Ind.  66  ;    Carter  v.  ZenbUn,  68  Ind.  §  103 ;  1  Chitty  on  Plead.  4.    And  he 

436 ;  Fisher  v.  Wilmoth,  68  Ind.  449  ;  may  sue  npon  such  contract  without  a 

see  Loeb  v,  Weiss,  64  Ind.  285.  consideration  passing  from  him  to  the 

'' By  repeated  decisions  of  this  court,  promisor."     Lewis,   C.  J.,  Moody  v. 

the  persons  for  whose  benefit  the  prom-  Wiley,  Sup.  Ct.  Ky.  1881. 

ise  is  made  may  maintain  actions  in  t  Warren  v.  Batchelder,  16  N.   H. 

their  own  names  to  enforce  such  prom-  580 ;  Perry  v.  Swazey,  12  Cush.  36  ; 

ise."    Taylor,  J.,  Kollock  v.  Parcher,  Mellen    v.    Whipple,    1    Gray,    319; 

52  Wis.  400,  citing  Patney  r.  Famham,  Crocker  v.  Higgins,  7  Conn.  342 ;  Dela- 

27  Wis.  187 ;  Bassett  v.  Hughes,  43  ware  Canal  Co.  v.  Bank,  4  Denio,  97 ; 

Wis.  319.  Barker  v.  Bradley,  82  N.  Y.  316 ;  Beers 

"  It  is  well  established  in  this  state  v.  Robinson,   9  Barr,  229;  Justices. 

that  a  party  for  whose  benefit  a  stipu-  Tallman,  86  Penn.  St.  149  ;  Merriman 

lation  in  a  simple  contract  is  made  v,  Moore,  90  Penn.  St.  80 ;  Beardslee  v. 

may  maintain  a  suit  on  such  stipula-  Morgner,  4  Mo.  Ap.  139 ;  Barbaro  t7. 

tton  in  his  own  name.*'    Hough,  J.,  Occidental  Grove,  4  Mo.  Ap.  429. 

Fitzgerald  v.  Barker,  70  Mo.  687.    To  >  Dingeldein  t;.  R.  R.,  37  N.  Y.  675 ; 

same  effect  see  Beardslee  v.  Morgner,  4  Johnson  v.  Enapp,  36  Iowa,  616 ;  Bees- 

Ho.  Ap.  139 ;   Raum  v.  Kaltwasser,  4  ley  v.  Webster,  64  III.  488 ;  Snell  v. 

Ho.  Ap.  573.  Ives,  85  III.  279  ;  McDowell  v,  Laer,  35 

"  There  is  a  conflict  of  the  authori>  Wis.  171 ;  and  cases  cited  Wald's  Pol- 
ties  in  this  country  upon  the  subject,  lock,  199-200. 
and  the  right  was  not  recognized  in  the  *  Infra,  §§  852  et  seq, 
earlier  decisions  of  this  court ;  but  it  is 
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sufficient  consideration  for  the  agreement  of  the  new  debtor 
to  pay  the  debt.' — Or  it  may  be  said  that  in  some  of  the  cases 
B.  acts  throughout  as  C.'s  agent,  and  that  in  such  cases  it  is 
proper  that  the  suit  should  be  brought  in  C.'s  name.*  Other 
cases  may  be  explained  on  the  ground  of  a  fiduciary  con- 
tractual relation  between  the  plaintifi*  and  the  defendant.  I 
receive  money  in  trust  for  C,  and  the  very  moment  C.  says 
to  me,  *^I  hold  you  as  my  trustee,  and  will  let  the  money  re- 
main  in  your  hands  until  I  call  for  it,"  this  establishes  a  con- 
tractual relation,  in  which  if  my  temporary  use  of  the  money 
is  not  a  sufficient  consideration,  the  confidence  bestowed  on 
me  is.  And  this  explanation  is  strengthened  by  the  fact  that 
when  we  get  out  of  the  line  of  trusts,  of  novations,  and  of 
negligence,  the  cases  are  rare  in  which  the  right  of  a  party 
not  a  stranger  to  the  contract  to  sue  is  recognized.  Thus,  in 
Illinois,  where  the  laxer  view  is  ostensibly  held,  it  is  ruled 
that  only  a  party  can  sue  on  a  forfeiture ;'  and  in  Iowa,  where 
the  laxer  view  is  also  held,  it  is  ruled  that  the  owner  of  prop- 
erty destroyed  by  fire  cannot  maintain  an  action  against  a 
water  company  which  has  contracted  to  supply  with  water  the 
city  in  which  the  property  at  the  time  of  its  destruction  is 
situated.'  '^  One  whom  the  law  regards  as  a  stranger  to  the 
contract  cannot  maintain  an  action  thereon.  The  rule  is 
founded  on  the  plainest  reasons.  The  contracting  parties  con- 
trol all  interests,  and  are  entitled  to  all  rights  secured  by  the 
contract.  If  mere  strangers  may  enforce  the  contract  by  ac- 
tion, on  the  ground  of  benefits  flowing  therefrom  to  them, 
there  would  be  no  certain  limit  to  the  number  and  character 
of  actions  which  would  be  brought  thereon."' — Another  inde- 

>  See  tupray  §  505;  infra,  §§  882  et  v.Wilmoth,  68Ind.  449;  and  see  John- 

aeg.    Some  cases,  however,  cannot  be  son  r.  Enapp,  36  Ind.  616.    CJT.  article 

thus  explained.    Thns,  in  an  Indiana  in  Central  Law  Journal,  Aug.  27, 1880. 

case,  in  1880,  the  maker  of  a  note  sold  *  See  infrOf  §  794. 

certain  real  estate  in  consideration  of  *  Neimejer  v.  Knight,  98  III.  222. 

the  purchaser's  agreement  to  pay  all  *  Daris  v.  Water   Works    Co.,    54 

his,   the  vendor's,   indebtedness.     It  Iowa,   61,   citing  Atkinson  r.   Water 

was  held  that  the  pajee  might,  with-  Works,  L.  R.  2  Ex.  D.  441 ;  Nickerson 

out  any  privitj  on  his  own  part,  sue  v.  Hydraulic  Co.,  46  Conn.  24. 

the  purchaser  on  this  agreement.   Car-  *  Beck,  J.,  Davis  t;.  Water  Works, 

ter  V,  Zenblin,  68  Ind.  436 ;  see  Fisher  54  Iowa,  61 ;  Wh.  on  Neg.  §§  438-9-40. 
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pendent  basia  on  which  some  of  the  cases  before  us  may  be 
placed,  without  invading  the  principle  that  none  but  parties  to 
a  contract  can  sue  on  it,  is  that  of  negligence.  The  rule  is,  sic 
utere  iuo  ut  non  aUenum  laedas  ;  and  if  this  rule  is  violated,  it 
is  no  defence  that  the  oiiending  party  did  the  wrongful  act 
under  the  stress  of  a  contract  with  a  third  party .^  On  this 
ground  we  may  explain  a  remarkable  case  in  New  York,  in 
1881,'  where  it  was  held  that  where  a  contract  was,  entered 
into  between  the  state  authorities  of  New  York  and  certain 
publishers,  to  the  effect  that  such  publishers,  in  consideration 
of  having  given  to  them  the  publication  of  the  reports,  should 
be  required  to  furnish  other  publishers  on  certain  terms,  an 
action  would  lie  against  such  publishers  by  parties  to  whom 
they  refused  to  sell  the  reports  on  specified  terms.  "The 
rule,"  said  Miller,  J.,  "  is  well  settled  by  the  decisions  of  the 
courts  of  this  state,  that  an  agreement  made  for  a  valid  con- 
sideration by  one  party  with  another  to  pay  money  to  a  third, 
can  be  enforced  by  such  third  person  in  his  own  name.  .  .  . 
Contractors  with  the  state,  who  assume,  for  a  consideration 
received  from  the  sovereign  power,  by  covenant,  express  or 
implied,  to  do  certain  things,  are  liable  in  case  of  neglect  to 
perform  such  covenant,  to  a  private  action  at  the  suit  of  the 
party  injured  by  such  neglect,  and  such  contract  enures  to  the 
benefit  of  the  individual  who  is  interested  in  its  performance."' 
Now  this  is  unquestionable  law ;  but  it  does  not  go  to  sustain 
the  position  that  a  person  not  a  party  to  a  contract  can  sue 
on  it  contractually.  All  that  the  argument  of  Mr.  Justice 
Miller  goes  to  show  is  that  a  suit  for  negligence  lies  by  a  party 

It  wonld  be  otherwise  in  an  action  on  '  Little  v.  Banks,  85  N.  Y.  258. 

the  tort,     /n/ra,  §  812.— The  distiDO-  *  To  this  are  cited  Weet  v.  Vil.  of 

tion  in  the  text  wiU  sustain  the  ruling  Brockport,  16  N.  Y.  161 ;  Robinson  t;. 

that  a  policy  of  insurance,  by  which  Chamberlain,  34  N.  Y.   389  ;   Fulton 

certain  property  of  A.  is  insured,  for  Ins.   Ck>.   v.  Baldwin,   37  N.  Y.  648 ; 

thebenefit  of  B.,  B.  being  the  mortga-  Johnson  t?.   Belden,  47    N.    Y.    130; 

gee  of  the  property,  enables  B.  to  sue  Brooklyn  r.  R.  R.,  47  N.  Y.  476 ;  Mo- 

as  plaintiff  to  recover  on  the  policy.  Mahon  v.  R.  R.,  75  N.  Y.  231 ;  Couroy 

Mi^  on  Insurance,  §  447 ;  Barrett  v,  v.  Gale,  5  Lans.  344  ;  all  of  these  being 

Ins.  Co.,  7  Cush.  175.    See  suprOf  §  24 ;  suits  for  negligence.    To  this  effect  see 

im/ra,  §§  800-1.  Schlossmann,  Vertrag,  287. 

1  See  tn/ra,  §§  812,  1043  etseq. ;  Wh. 
on  Neg.  §§  435,  780  et  seq. 
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injured  irrespective  of  contractual  relations,  against  the  party 
inflicting  the  injury.  Of  the  cases  cited  by  him  not  one  was 
on  a  contract ;  all  are  for  negligence. 

§  786  a.  On  the  principle  of  novation,  also,  may  be  explained 

the  numerous  cases  in  which  the  owner  of  mort- 
iD  case  of  gaged  property  sells  it  under  an  agreenoent  with  the 
of  mort*'  vendee,  by  which  the  latter  assumes  the  mortgage 
pi^d  debt,  and  the  mortraffe  creditor  accepts  the  substi- 

tution.  In  such  case  the  substituted  debtor  is  liable 
to  the  creditor  on  the  novation.'  *^  Even  a  verbal  promise  by 
a  purchaser  to  assume  and  pay  a  mortgage  is  valid,  and  may 
be  enforced  in  equity  not  only  by  the  grantor,  but  by  the 
bolder  of  the  mortgage."*  Such  a  promise  may  be  inferred 
from  the  terms  of  the  document  by  which  the  purchaser  takes 
title.  "  Where  land  is  conveyed  subject  to  a  mortgage,  the 
grantee  does  not  undertake  or  become  b<ftind  by  a  mere  accept- 
ance of  the  deed  to  pay  the  mortgage  debt ;  but  if  the  grantee 
takes  a  deed  containing  a  recital  that  the  land  is  subject  to  a 
mortgage  which  the  grantee  assumes,  or  agrees  to  pay,  a  duty 
is  imposed  on  him  by  the  acceptance,  and  the  law  implies  a 
promise  to  perform  it,  on  which  promise,  in  case  of  failure, 
assumpsit  will  lie."'    But  a  party  acquiring  an  interest  in  the 

1  Infroy  §§  852  et  seq. ;  Halsej  r.  Reed,  '  Jones  on  MortgageB,  §  750 ;   oiting 

9  Paige,  446 ;  Burr  r.  Beers,  24  N.  Y.  BoUes  v.   Beaoh,   2  Zab.  N.  J.  680 ; 

178 ;  Dingeldein  v.  R.   R.,   37  N.  Y.  Wilson  r.   King,   23  N.  J.  Eq.  150 ; 

575 ;   Ricard  v.   Sanderson,  41  N.  Y.  Conover  r.  Brown,  29  N.  J.  Eq.  510 ; 

179  ;  Campbell  r.  Smith,  71  N.  Y.  26 ;  and  see  to  this  effect,  oases  oited  infra, 

Calvo  V.  Davies,  73  N.  Y.  211 ;  Girard  §  809.  That  the  agreement  maj  be  out- 

Ins.  Ck>.  r.  Stewart,  86  Penn.  St.  89;  side  of  the  conveyance,  see  Schmuoker 

Uerriman  v.  Moore,  90  Penn.  St.  78  ;  v.  Sibert,  18  Kans.  104.     In  New  York, 

Thompson  v.  Thompson,  4  Oh.  St.  333 ;  the  oases  are  pat  on  the  ground  that  a 

Helms  V.  Kearns,  40  Ind.  124 ;  Fowler  third  person  may  maintain  a  suit  on  a 

r.  Fay,  62  111.  375;  Snell  v.  Ives,  85  contract  made  for  his  benefit.    Thorp  v. 

111.  279 ;  Ross  v.  Eennison,  38  Iowa,  Coal  Co.,  48  N.  Y.  253 ;  Lawrence  v. 

396 ;  Jordon  t;.  White,  20  Minn.  91 ;  Fox,  20  N.  Y.  268  ;  Campbell  v.  Smith, 

Mason  v.  Hall,  30  Ala.  599 ;  Meyer  v.  8  Hnn,  6 ;  71  N.  Y.  26. 

Lowell,  44  Mo.  328 ;  Rogers  v,  Gosnell,  *  Hough,  J.,  Heim  v.  Vogle,  69  Mo. 

58  Mo.  589  ;  see,  however,  contra,  Mel-  535  ;  Fitzgerald  v.  Barker,  70  Mo.  685  ; 

len  V,  Whipple,  1  Gray,  317  ;  Pettee  ».  see  Jones  on  Mort.  §  748;  Pike  v.  Brown, 

Peppard,  120  Mass.  522 ;   Prentice  v.  7  Cush.   133 ;   Braman  v.  Dowse,   12 

Brimhall,  123  Mass.  291 ;  cf\  Jones  on  Cush.  227  ;  Jewett  t*.  Drax>er,  6  Allen, 

Mortgages,  §§  748  et  seq,  434 ;    Furnas  v.   Durgin,    119    Mass. 
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laDoLs  after  making  the  promise,  cannot  sue  as  plaintiff;^  and 
to  entitle  the  third  party  to  sue,  there  must  be  either  a  new 
consideration  or  a  prior  relationship  such  as  would  sustain  the 
promise.*  On  the  other  hand,  in  Massachusetts  and  Kew 
Jersey,  it  is  held  that  no  action  at  law  lies  by  the  mortgagee 
against  the  purchaser  on  an  implied  promise  by  the  latter  that 
he  will  pay  the  mortgage.'  But  where  there  is  a  contractual 
relation  instituted  between  the  mortgagee  and  the  purchaser, 
the  better  view,  is,  that  the  latter  should  be  liable  to  the 
former  in  assumpsit  for  the  mortgage  debt.  As  a  purchaser  of 
mortgaged  property,  for  instance,  I  admit  my  liability  to  th6 
mortgagee.  The  concession  of  accepting  me  as  a  debtor  is  a 
sufficient  consideration  to  bind  me ;  the  additional  security  he 
has  in  the  investment  is  a  sufficient  consideration  to  bind  him.^ 
§  787.  Putting  aside,  however,  cases  of  novation  and  of 
trust,  it  needs  only  a  glance  at  some  of  the  more   ^ 

\  •/         o  Importance 

conspicuous  agreements   for   the  benefit  of  third   of  thus  re. 
parties  to  see  that  to  allow  third  parties  on  princi-  n^ht  t? 
pie  to  sue  on  all  contracts  for  their  benefit  would   ^^^' 
not  only  be  inconsistent  with  rational  jurisprudence,  but  would 
impose  an  intolerable  burden  on  business.    If  no  restriction 
on  this  be  applied,  (1)  any  stranger  might  interfere  in  any  suit ; 

500 ;  Atlantic  Dock  Co.  v.  Leavitt,  64  gage  in  the  name  of  the  mortgagor, 

N.  Y.  38 ;    Crawford  v,  Sd wards,  33  against  his  grantee,  who  in  the  deed  to 

Mich.  354.  him  had  assumed  the  payment  of  the 

>  Miller  v.  Winehall,  70  N.  T.  437.  mortgage  against  the  mortgagor's  oon- 

*  Vrooman  v.  Turner,  69  N.  Y.  280 ;  sent.  An  action  of  law  upon  the  stipu- 
Cushman  r.  Henrj,  5  How.  N.  Y.  Fr.  lation  In  a  deed  poll,  hj  which  the 
234.  grantee  assumes  and  agrees  to  pay  as 

*  Mellen  v.  Whipple,  1  Gray,  317 ;  his  own  debt  a  prerious  debt  of  the 
Pettee  v.  Peppard,  120  Mass.  522;  grantor,  secured  by  mortgage  of  the 
Prelitioe  v.  Brimhall,  123  Mass.  291 ;  granted  premises,  must  be  brought,  so 
Crowell  V.  Hospital,  27  N.  J.  Eq.  650.  it  was  held,  in  the  name  of  the  grantor 
In  a  Massachusetts  case,  in  1882,  the  only.  Coffin  p.  Adams,  131  Mass.  133. 
holder  of  a  mortgage,  whioh  had  been  *  Supra^  §  505.  A  reconveyance 
foreclosed  and  the  property  sold  at  a  from  the  substituted  debtor  to  the 
price  less  than  the  mortgage  debt,  ao-  original  debtor,  before  the  perfection 
quired  the  entire  interest  in  the  same  of  the  novation,  vacates  the  substi- 
property  at  the  same  price.  It  was  tuted  debtor's  liability  to  the  original 
held  by  the  supreme  court  that  he  creditor.  Crowell  v.  Hospital,  27  N.J. 
could  not  bring  an  action  of  contract  to  £q.  650. 

recover  the  balance  due  on  the  mort- 
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(2)  innumerable  warring  claims  might  be  brought  together  for 
the  same  thing.  But  this  is  not  all.  There  are  few  banking 
associations  that  do  not  undertake  to  furnish  currency  for 
persons  of  a  particular  district;  there  are  no  charitable  asso- 
ciations that  do  not  undertake  to  raise  funds  for  the  benefit 
of  certain  designated  classes ;  there  are  no  literary  or  educa* 
tional  organizations  that  do  not  rest  on  a  contract  between 
the  parties  to  supply  books  or  instruction  to  specified  classes; 
there  is  no  subscription  for  religious  or  other  purposes  that 
does  not  have  a  similar  object  in  view;^  and  if  the  principle 
here  contested  is  true,  in  each  of  these  cases  a  suit  could  be 
maintained  by  each  of  the  parties  to  be  benefited  by  the  asso- 
ciation in  question  against  the  persons  so  associating.  No 
bargain  can  be  conceived  of,  no  matter  how  confidential,  on 
which  strangers  could  not  bring  suit ;  no  duty,  no  matter  how 
delicate,  which  strangers  could  not  interfere  to  enforce.  There 
could  be  no  claim  on  which  there  could  not  be  as  many  con- 
flicting suits  brought  as  there  are  persons  interested  no  matter 
how  remotely  ;  and  in  the  face  of  the  fact  that  when  A.  tells 
B.  to  hold  money  for  C,  A.  may  revoke  this  direction  at  any 
time  before  payment  to  C,  it  could  not  be  held  that  C,  on  such 
a  cause  of  action,  could  maintain  suit  against  B. — But  the 
hardship  in  such  cases  does  not  stop  with  the  defendant,  who 
thus  is  exposed  to  liabilities  he  did  not  assume.  The  position 
of  the  plaintiff,  if  the  view  here  contested  be  sound,  is  also 
entitled  to  grave  consideration.  It  may  be  said  that  it  is  a 
very  good  thing  for  me,  of  which  I  have  no  right  to  complain, 
to  find  that  somebody  has  been  depositing  $1000  for  me  at  a 
bank ;  and  that  I  ought  at  once  to  be  entitled  to  bring  suit 
for  the  deposit.  But  it  may  be  a  very  bad  thing  for  me  on 
which  I  may  have  serious  ground  for  complaint,  since  as 
there  is  no  contract  without  two  parties,  if  I  can  sue  the  new 
debtor  thus  put  upon  me  without  my  assent,  he  can  sue  me 
for  failure  of  consideration  or  for  money  paid  by  mistake.' 
And  aside  from  this,  supposing  the  money  to  be  a  gift,  gifts 
are  not  always  necessarily  disinterested.  There  may  be  many 
reasons  why  I  may  be  unwilling  to  accept  a  gift  from  a  person 

I  Supra,  §  528.  *  Supra,  §  2. 
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to  whom  I  may  not  desire  to  be  under  obligation.  If  the  de- 
positary, also,  by  this  process  becomes  my  debtor,  I  by  the  same 
reasoning  become  his  creditor,  and  even  supposing  I  give  no 
pecuniary  consideration  for  what  I  receive,  I  niay  be  compro- 
mised seriously  in  some  other  way.  Either  there  is,  or  there 
is  not  a  contractual  relation  between  me  and  a  depositary  with 
whom  money  is  deposited  for  my  benefit.  If  there  is  not, 
then  there  is  no  basis  for  the  contention  that  C  can  sue  B.  for 
money  deposited  by  A.  with  B.  for  C.  If  there  is,  then  I  am 
contractually  bound  to  every  depositary  with  whom  funds 
may  be  placed  to  my  credit.  The  depositary  may  be  a  party 
open  to  grave  exception.  I  may  be  credited  with  a  share  in 
some  speculation  in  which  my  name  may  be  supposed  to  be 
of  use,  and  to  which,  thereby,  my  influence  is  pledged,  or  in 
some  investment  in  which  membership  may  involve  serious 
future  liability.  Am  I  to  be  bound  by  such  burdens  simply 
because  other  parties,  for  reasons  satisfactory  to  themselves, 
choose  to  present  to  me  property  on  which  these  burdens  are 
imposed  ? — It  may  be  said,  in  reply,  that  although  the  parties 
making  the  provision  are  bound  to  me,  I  am  not  bound  to 
them.  But  if  they  are  bound  to  me,  I  am  bound  to  them ; 
if  I  am  not  bound  to  them,  they  are  not  bound  to  me.' — It 
may  also  be  objected  that  permitting  an  assignee  of  a  debt  to 
sue  is  open  to  the  same  criticism  as  permitting  a  stranger  to 
sue;  and  that  if  there  is  a  contractual  relation  between  me 
and  the  assignee  of  the  debt  of  my  creditor,  so  there  is  a  con- 
tractual relation  between  me  and  parties  who  undertake  to 
make  a  contract  for  my  benefit.  But  there  is  this  fundamen- 
tal difference,  that  in  the  first  case  I  part  with  a  portion  of  my 
liberty  to  my  creditor  knowing  the  law  to  be  that  he  can  as- 
sign his  claim  over  me  to  a  stranger ;  in  the  second  case  I  do 
not  part  with  my  liberty  at  all. — It  is  also  to  be  remembered 
that  if  A.  and  B.  intend  to  establish  a  contractual  relation 
with  C,  the  proper  way  to  exhibit  that  intention  would  be 
for  them  to  see  C,  and  to  get  him  to  join  in  the  contract. 
That  he  is  not  appealed  to,  when  it  would  be  easy  to  obtain 

>  Pajne  v.  Cave,  3  T.  R.  148  ;  Cooke    3  Man.  &  R.  97 ;  Martin  r.  Mitchell,  2 
V.  Ozlej,  3  T.  R.  653  :  Head  v.  Diggon,     Jac.  &  W.  413 ;  supra,  §  2. 
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bis  assent  if  really  desired,  affords  a  strong  inference  that  the 
parties  did  not  desire  bis  assent. 

§  788.  It  is  agreed  on  all  sides  tbat  on  a  deed  inter  partes 
none  but  parties  can  sue.    If  tbe  deed,  in  otber 

In  deeds 

ifiter  partes  words,  on  its  facc  restricts  its  parties  to  ^^A.  of  tbe 
S^i^jotn"^'   first  part  and  B.  of  tbe  second   part,"  C.  cannot 

sue  tbereon,  even  tbougb  tbe  contract  purport  to 
bave  been  made  for  bis  sole  advantage,  and  contain  an  express 
covenant  witb  bim  for  bis  benefit.*  An  action  on  a  policy  of 
marine  insurance,  bowever,  can  be  brought,  either  by  tbe 
broker  who  negotiated  it,  provided  be  be  tbe  ostensible  party, 
or  by  the  party  interested.*  A  bond,  also,  payable  to  B.  or  C. 
may  be  sued  on  by  B. ;'  and  a  party  designated  in  a  composi- 
tion deed,  as  beneficially  interested,  there  being  a  several  cov- 
enant witb  him  by  tbe  debtor,  may  sue  on  the  deed.* 

§  789.  On  a  deed  poll,  in  which  the  promisee  is  not  formally 

named  as  a  party  to  the  deed,  but  appears  only  as 
poll,  party  Tccited  either  specially  or  as  one  of  a  class  in  tbe 
may^ue.^^    body  of  the  deed,  the  promisee,  if  complying  witb 

the  conditions  of  tbe  deed,  or  otherwise  contributing 
a  sufficient  consideration,  is  entitled  to  bring  suit.^  When  a 
policy  of  insurance  is  issued  as  a  deed  poll,  in  which  the  in- 
surers covenant  to  pay  tbe  loss  insured  against,  without  spe- 
cifying the  covenantee  by  name,  all  persons  interested  in  the 
insurance  and  on  behalf  of  whom  it  is  made  may  sue  on  tbe 
covenant."    But  tbe  party  suing  must  in  such  cases  sue  sub- 

1  Ch.  on  PI.  16th  Am.  ed.  (1879)  4 ;  Q.  B.  925  ;  Lasaros  v.  Ins.  Co.,  6  Pick. 

Offly  V.  Ward,  1  Lev.  235  ;  Buahell  r.  76 ;  Rider  v.  Ins.  Co.,  20  Pick.  259  ; 

Beavan,  1  Bing.  N.  C.  120 ;  Chester-  see  Ch.  on  Con.  11th  Am.  ed.  77. 

field  Co.  r.  Hawkins,  3  H.  &  C.  677  ;  •  White  v,  Hanoook,  2  C.  B.  830. 

Storer  v.  Gordon,  3  M.  &  S.  308  ;  Bar-  «  Gresty  v.  Gibson,  L.  R.  1  Ex.  112  ; 

ford  V.  Stuckey,  2  B.  &  B.  333 ;  Berke-  Reeves  v.  Watts,  L.  R.  1  Q.  B.  412 ; 

ley  V.  Hardy,  5  B.  &  C.  355 ;  Hinklej  Frost  v.  Gage,  1  Allen,  262 ;  cited  Ch. 

V.  Fowler,   15  Me.   285 ;    Sanders  v.  on  Con.  11th  Am.  ed.  78 ;  Leake,  2d 

Filley,  12  Pick.  554 ;  Northampton  v.  ed.  445. 

Elwell,  4  Gray,  81 ;  Hornbeck  v.  West-  •  Leake,  2d  ed.  143,  446  ;  Ch.   on 

brook,  9  Johns.  73  ;  Hornbeck  v.  Sleght,  Con.  16th  Am.  ed.  (1879)  4 ;  Piatt  on 

12  Johns.  199 ;    Spencer  t;.  Field,  10  Covenants,  513 ;  Chaplain  v.  Canada, 

Wend.  87 ;  Bobbins  v.  Ayres,  10  Mo.  8  Conn.  286. 

538.  <  Sunderland  Ins.  Co.  v.  Kearney,  16 

<  Sunderland  Ins.  Co.  v,  Kearney,  16  Q.  B.  925. 
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ject  to  all  the  limitations  expressed  in  the  deed.^  And  a  deed 
poll  to  C.  for  the  benefit  of  D.  cannot  be  sued  on,  at  least 
according  to  the  rale  prevailing  in  Massachusetts  and  Eng- 
land, by  D.' — As  has  been  already  seen,  it  has  been  held  in 
several  states,  that  acceptance  of  a  deed  poll  containing  a 
recital  that  the  land  conveyed  is  subject  to  a  mortgage,  which 
the  grantee  agrees  to  pay,  imposes  a  duty  on  the  grantee  to 
pay  the  mortgage  and  raises  an  implied  promise  on  which  a 
suit  can  be  maintained.' 

§  790.  It  was  stated  at  the  beginning  of  this  chapter,  that 
by  the  English  common  law,  a  person  cannot  brin^ 

•^  4.       ^  ^         u-   u  u      •  X  ^  A        Exception 

suit  on  a  contract  to  which  he  is  not  a  party.    An    to  general 
exception  to  this  rule  is  recognized  in  favor  of  chil-   ^^i^ViTs 
dren  born  of  a  marriage  subject  to  a  marriage  settle-   ^^ 
ment.     The  children  born  of  such  a  marriage  may 
sue  under  such  a  settlement ;  nor  is  it  any  defence  that  they 
were  not  in  existence  at  the  time  of  the  settlement.^    And  as 
a  general  rule,  peculiar  favor  is  extended  by  courts  of  equity 
to  provisions  made  by  parents  for  their  children.* 

§  791.  Another  supposed  exception  is  recognition  of  the 
liability  of  telegraph  companies  to  parties  receiving 

1        -I  -I  1  I     .  Exception 

messages  erroneously  addressed  or  erroneously  trans-   as  to  re- 
mitted.    In  England  this  liability  is  denied  in  cases  tei^ms. 
where  the  telegraph  company  is  not  the  agent  of  the 
receiver  of  the  message.^    In  this  country  there  is  a  concur- 

I  Macdonald  v.  Ins.  Co.,  L.  R.  9  Q.  chants  of  ValparaisOi  received  a  mes- 

B.  328.  sage  erroneouslj  delivered  to  them  \>y 

'  Sanders  t;.  Fillej,  12  Pick.  554 ;  the  company's  agent,  the  message  not 

Johnson  v.  Foster,  12  Met.  167  ;  Flynn  having  heen  intended  for  them,  and  not 

e.  Ins.  Co.,  115  Mass.  449.  coming  from  the  parties  from  whom  it 

*  Heim  r.  Vogel,  69  Mo.  529 ;  and  purported  to  come.     It  was  held  that 
oases  cited  ntprOf  §  786.  the  plaintiffs  owed  the  defendant  no 

*  Oale  V,  Oale,  L.  R.  6  Ch.  D.  144 ;  duty  arising  from  contract.     '*  It  is  im-. 
Pollock,  3d  ed.  216.    Bat  see  Ross  u.  possible  to  suppose,"  said  Cotton,  L. 
Milne,  12  Leigh,  204.  J*>  *'  ^^^^  ^^^  company,  in  the  ordinary 

*  Pollock,  3d  ed.  216  ;  citing  Cotton,  course  of  their  business,  warrant  that 
L.  J.,  15  Ch.  D.  242.  the  message  comes  from  a  particular 

'  Dickson  v,  Tel.  Co.,  L.  R.  2  C.  P.  .  person,  for  they  would  thereby  make  a 
D.  62 ;  L.  R.  3  C.  P.  D.  1 ;  S.  P.  Play-    representation  the  truth  of  which  in 
ford  r.  Tel.  Co.,  L.  R.  4  Q.  B.  706.     In    many  cases  they  cannot  ascertain." 
Dickson  v.  Tel.  Co.  the  plaintiffs,  mer- 
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rence  of  opinion  to  the  effect  that  a  telegraph  company  is 
liable  to  the  receiver  of  a  message  which  it  erroneously  trans- 
mits.^ In  some  of  these  cases'  the  liability  is  placed  on  the 
ground  of  agency.  The  company  is  supposed  to  say  to  the 
receiver,  "  Will  you  pay  me  for  this  message  if  correct?"  or, 
"  Will  you  rely  on  the  correctness  of  this  message,  and  so  far 
give  me  your  patronage?"  and  the  answer  is,  " I  will !"  Now, 
however  strong  the  argument  for  agency  may  be  in  cases  in 
which  the  receiver  pays  for  the  message,  it  fails  where  there 
is  no  payment,  and  where  the  sole  relationship  consists  in 
the  company  sending  the  message  to  the  receiver.  A  more 
reliable  basis  for  the  suit  is  that  which  is  supplied  by  an  ap- 
peal to  the  responsibility  of  the  conipany  on  the  principle  sic 
uiere  tuo  ut  non  alienum  laedas.  Electricity  is  as  powerful  an 
agent,  in  some  aspects,  as  steam.  If  a  railroad  company  is 
required  to  reimburse  a  party  injured  by  its  negligent  abuse 
of  steam  power,  it  is  pro[>er  that  a  telegraph  company  should 
be  held  liable  to  a  party  injured  by  its  negligent  use  of  elec- 
tricity.* If  I  am  injured  by  the  falling  down  of  a  building 
negligently  erected  on  the  land  of  A.,  it  would  be  no  defence 
to  a  suit  brought  by  me  against  A.  that  the  building  was  in 
the  course  of  erection  in  pursuance  of  a  contract  between  A. 
and  B.  If  an  apothecary  negligently  hands  me  poison,  in 
consequence  of  which  I  am  injured,  it  is  no  defence  that  this 
poison  was  made  up  for  perfectly  legitimate  purposes,  in  pur- 
suance of  a  contract  between  the  apothecary  and  D.  And  if 
a  telegraph  company  hands  me  a  message  by  which  I  am  in- 
jured, the  fact  that  this  is  incidental  to  a  contract  between 
the  company  and  the  sender  should  constitute  no  defence. — 
Another  state  of  facts,  however,  arises  when  the  plaintiff's 


«  JElwood  V.  Tel.  Co.,  45  N.  Y.  549 ; 
,De  Rutte  v.  Tel.  Co.,  1  Daly,  547 ;  30 
How.  Pr.  403 ;  Rose  v,  Tel.  Co.,  3  Abb. 
Pr.  (N.  S.)  409  ;  34  How.  Pr.  308 ;  New 
York,  etc.  Tel.  Co.  ».  Dryburg,  35 
PenD.  St.  303;  Harris  v.  Tel.  Co.,  9 
Phil.  88 ;  West.  Un.  Tel.  Co.  i».  Fenton, 
52  Ind.  1 ;  Aiken  v.  Tel.  Co.,  5  So.  Car. 
368;  West.  Un.  Tel.  w.  Carey,  15 
Mich.   525;   Beaapr6  v.   Tel.   Co.,  21 
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Minn.  155  ;  De  La  Orange  r.  Tel.  Co., 
25  La.  An.  383 ;  Bank  of  Cal.  v.  Tel. 
Co.,  52  Cal.  280.  See  2  Thorn,  on  Neg. 
847-8  ;  Ellis  v,  Tel.  Co.,  13  Allen,  226. 

«  See  New  York  Tel.  Co.  ».  Dryburg, 
35  Penn.  St.  303  ;  De  La  Grange  r.  Tel. 
Co.,  25  La.  An.  383. 

*  See  Wh.  on  Neg.  §  758 ;  and  see 
tn/ra,  §  812. 
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claim  18  the  non-deliverj/  of  the  message.  In  such  case,  unless 
this  delivery  be  made  obligatory  by  statute,  the  better  opinion 
is  that  the  only  party  who  can  sue  for  redress  is  the  sender.^ 

§  792.  Another  apparent  though  not  real  exception  is  that 
of  the  consignee  of  snoods,  who,  when  beneficially 
interested,  is  entitled  to  sue  the  carrier.     But,  in  as  to  con- 
point  of  fact,  the  cases  in  which  this  right  is  sus-  g^^^^^ 
tained  are  cases  in  which  the  consignee  is  the  pur- 
chaser of  the  goods,  and  in  which  the  consignor,  in  making 
the  contract  of  carriage,  does  so  as  the  consignee's  agent.^ 
Hence,  "  where  there  is  no  express  agreement,  the  person  at 
whose  risk  goods  are  carried  is  entitled  to  sue  the  carrier  for 
their  non-delivery.     This  person  is  generally  the  consignee, 
but  may  be  the  consignor."*    And,  unless  there  is  something 
to  prove  the  contrary,  the  mere  fact  of  delivery  to  the  carrier 
of  goods  with  the  consignee's  address  indicates  property  in 
the  consignee.*    But  suit  must  be  brought  in  the  consignor's 
name  when  the  property  remains  in  him,  as  when  the  transfer  is 
only  on  trial,  or  is  void  by  the  statute  of  frauds  ;*  and  so  when 
by  an  agreement  between  the  parties  no  property  is  to  vest  in 
the  consignee  until  delivery.*    And,  in  the  absence  of  proof 

1  See  Wh.  on  Neg.  §§  439-41,  757 ;  16th  Am.   ed.   (1879)   6 ;    Dutton   v. 
infra,  §  812 ;  True  v.  Tel.  Ck>.,  60  Me.  Solomonson,  3  B.  &  P*  584 ;  Dawes  v. 
9  ;  Parks  v.  Tel.  Co.,  13  Cal.  42Q.  Alitor  Peck,  8  T.  R.  330  ;   Lawrence  v,  Min- 
if  delivery  be  a  statatorj  dutj ;  West,  turn,  17  How.  U.  S.  100 ;  Arbuckle  v. 
Un.  Tel.  Co.  v,  Fenton,  52  Ind.  1.     In  Thompson,  37  Penn.  St.  170. 
an  ingenious  article  in  the  American  *  Dicej,  ut  supra,  89. 
Law  Review  for  April,  1881,  the  Ame-  ^  Abbott    on    Sl^ip.   11th    Eng.  ed. 
rioan  ruli;igB  are  explained    on    the  283 ;  Angell  on  Carriers,  §  495  ;  Chand- 
ground  that  the  telegraph   company  ler  v.  Sprague,  5  Mete.   306;  Ludlow 
contracts  with  the  sender  for  the  ben^t  of  v.  Sown,  1  Johns.  1 ;  Potter  v,  Lan- 
the  receiver,  as  the  latter's  interest  shall  sing,  1  Johns.  215 ;  Griffith  v.  Ingle- 
appear,  to  transmit  the  message,  using  den,  6  S.  R.  429. 
due  care,  and,  in  case  of  negligence  ^  Chit,  on  PI.  16th  Am.  ed.  6 ;  Free- 
and  damages  resulting  therefrom,  to  man  v.  Birch,  1  Nev.  &  M.  420 ;  Duff 
compensate  the  receiver  if  it  is  to  him  v.  Budd,  3  B.  &  B.  183 ;   riorman  v. 
that  the  damages  result.     But  to  har-  Phillips,  14  M.  &  W.  277 ;    Price  v. 
monize  this  ixwition  with  the  English  Powell,  3  Comst.  322. 
and  Massachusetts  rulings  It  is  neces-  *  Stephenson  v.  Hart,  4  Bing.  476 ; 
sary  to  view  the  sender  as  the  receiver's  Ilsley  v,  Stubbs,  9  Mass.  65 ;   Blanch- 
agent  in  making  the  contract.  ard  v.  Page,  8  Gray,  281. 

*  See  Dicey  on  Part.  87 ;  Ch.  on  PI. 
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of  property  in  the  consignee,  the  consignor  may  maintain  an 
action  for  the  loss  of  the  goods  ;^  and  so  may  any  party  having 
an  interest  in  the  goods.^ 
§  793.  A  bill  of  lading  is  (1)  a  receipt  from  a  carrier  for 

goods  to  be  delivered  to  a  consignee  or  his  assigns,' 
Sg  piles'  *»d  (2)  a  contract  for  the  delivery  of  the  goods  as 
by  Indorse-   thus  directed.*    In  shipping  contracts  "  three  copies 

are  made,  each  signed  by  the  master— one  is  kept  by 
the  consignor  of  the  goods,  one  by  the  master  of  the  ship,  and 
one  is  forwarded  to  X.,  the  consignee,  who  on  receipt  of  it  ac- 
quires a  property  in  the  goods  which  can  only  be  defeated  by 
the  exercise  of  the  vendor's  equitable  right  of  stoppage  in 
transitu.  The  assignment  of  the  bill  of  lading  by  endorse- 
ment by  the  consignee  to  a  holder  for  value  gives  to  that  holder 
a  better  right  than  the  consignee  himself  possessed.  He  has 
a  title  to  the  goods  which  overrides  the  vendor's  right  of  stop- 
page in  transitu^  and  gives  him  a  claim  to  them  in  spite  of  the 
insolvency  of  the  consignee  and  the  consequent  loss  of  the  price 
of  his  goods  by  the  consignor." —  .  .  The  assignment  of  a 
bill  of  lading  ^^  transfers  rights  in  ron,  rights  to  specific  goods, 
and  these,  to  a  certain  extent,  wider  than  those  possessed  by 
the  assignor;  therein  it  diifers  from  negotiable  instruments 
which  only  confer  rights  in  personam,**  "  But  though  the  as- 
signee is  relieved  from  one  of  the  liabilities  of  the  assignor, 
he  does  not  acquire  proprietary  rights  independently  of  his 
assignor's  title ;  a  bill  of  lading  stolen  or  transferred  without 
the  authority  of  the  person  really  entitled,  gives  no  rights 
even  to  a  bona  fide  endorsee.*  And,  again,  the  contractual 
rights  conferred  by  statute  are  expressly  conferred  subject  to 


1  Hand  v.  Baynes,  4  Whart.  204. 

<  Philadelphia  Steamboat  Co.  v, 
Atkins,  22  Penn.  St.  622;  Hulse  v. 
Young,  16  Johns.  1. 

*  See  Liokbarrow  v.  Mason,  2  T.  R. 
63 ;  Berkeley  v.  Watling,  7  A.  &  £.  39  ; 
Ryberg  v.  Snell,  2  Wash.  C.  C.  294 ; 
SaltuB  V.  Everett,  20  Wend.  268 ;  Law- 
rence V,  Mintarn,  17  How.  U.  S.  100 ; 
Sanderson  v.  Lamberton,  6  Binn.  129^ 

*  Blanohet  v.  Ck)llierie8  Ck>.,  L.  R.  9 
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Ex.  74;  O'Brien  v.  Gilchrist,  34  Me. 
654 ;  Shepherd  v.  Najlor,  5  Graj,  591 ; 
Reljea  v.  New  Haven  Co.,  42  Conn. 
679 ;  Meyer  v.  Peck,  33  Barb.  532 ; 
McMillan  v.  R.  R.,  16  Mich.  79 ;  Ezell 
V,  English,  6  Port.  311 ;  Wayland  o. 
Mosley,  5  Ala.,  430 ;  Bonner  v.  Marsh, 
10  S.  M.  &  M.  376.  As  to  distinction 
between  negotiability  and  assigna- 
bility, see  infra,  §  838. 

>  Gurney  v.  Behrend,  3  E.  &  B.  622. 
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equities.  A  bill  of  lading,  then,  may  be  called  a  contract  as- 
signable without  notice,  partaking  in  some  respects  of  the 
character  of  conveyance,  inasmuch  as  it  gives  a  title  to  prop- 
erty, but  incapable  of  giving  a  better  title,  whether  proprie- 
tary or  contractual,  than  is  possessed  by  the  assignor,  subject 
always  to  this  exception,  that  one  who  takes  from  an  assignor 
with  a  good  title  is  relieved  from  liability  to  the  vendor's  right 
of  stoppage  in  transitu  which  might  have  been  exercised 
against  the  original  consignee."^  The  transferee,  therefore,  who 
has  made  advances,  and  who  takes  from  the  designated  owner, 
is  beneficially  interested  in  the  goods,  whether  there  be  a  spe- 
cial endorsement  to  him  or  not.'  At  common  law  he  cannot 
in  his  own  name  sue  the  carrier,  but  must  use  the  name  of  his 
assignor;'  but  by  statute  in  England,  as  we  have  seen,  and  in 
most  jurisdictions  in  this  country,  bills  of  lading  are  made 
negotiable.^ — It  should  be  remembered  that  at  common  law 
the  two  offices  of  a  bill  of  lading  (t.  a.  the  title  it  gives  to  the 
property  as  against  the  assignor,  it  being  in  this  respect  a  sale, 
and  the  right  of  action  it  gives  as  against  the  carrier)  are  to 
be  distinguished ;  and  hence,  unless  there  be  an  enabling  stat- 
ute, the  assignee  or  endorsee  should  sue  in  the  name  of  the 
party  under  whom  he  takes,  and  with  whom  the  contract  was 
executed.^ — When  a  bill  of  lading  is  attached  to  a  draft  as  a 

^  Anson,  217-8  ;  Lickbarrow  v.  Ma-  *  Thompson  v.  Dominj,  14  M.  &  W. 

son,  2  T.  R.  63 ;  6  East,  21  n ;  Jenkyns  403 ;  Howard  v.  Shepherd,  9  C.  B.  297  ; 

e.  Usborne,  7  M.  &  G.  678 ;  Leask  v.  Blanchard  v.  Page,  8  Graj,  297 ;  Stol- 

Soott,  L.  R.  2  Q.  B.  D.  376 ;  Gljnn  r.  lenwerck  v.  Thacher,  115  Mass.  224 ; 

East  India  Dock  Co.,  Ia  R.  5  Q.  B.  D.  Lineker  v,  Ayeshford,  1  Cal.  75. 

129 ;  Walter  r.  Ross,  2  Wash.  C.  C.  *  See  Short  t;.  Simpson,  L.  R.  1  C.  P. 

2S3;  Allen  0.  Williams,  12  Pick.  297 ;  248;  Shaw  v.  R.  R.,  101  U.  S.  557; 

Alderman  v.   R.  R.,   115  Mass.   233 ;  Merchant's  Bank  v.  R.  R.,  69  N.  Y. 

Rawls  V.  Deshler,  3  Keyes,  672 ;  Ma-  *  393. 

rine  Bk.  v.  Wright,  48  N.  Y.  1 ;  Holmes  »  Ibid. ;  Rowley  v.  Bigelow,  12  Pick. 

V,  Bank,  87  Penn.  St.  525  ;  Mich.  Cent.  314.    That  delivery  without  endorse- 

R.  R.  V,  Phillips,  60  111.  190 ;  Law  v.  ment  does  not  pass  property  in  goods. 

Hatcher,  4  Blackf.  364 ;  Valle  v.  Cerre,  see  Stone  t;.  Swift,  4  Pick.  389.    That 

36  Mo.  575.  the  consignor  named  in  a  bill  of  lading, 

'  Robinson  v.  Stuart,   68    Me.   61 ;  though  without  property  in  the  goods, 

Newoomb  v.   R.  R.,   115  Mass.   230;  can  sue  the  carrier  for  injury  to  them, 

Hathaway  v.  Haynes,  124  Mass.  311 ;  see  Sargent  v.  Morris,  3  B.  &  Aid.  277 ; 

Emery  v.  Bank,  25  Oh.  St.  360 ;  Mer-  Blanchard  v.  Page,  8  Gray,  281. 
chant's  Bk.  v.  Hewitt,  3  Iowa,  103. 
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security  for  its  payment,  it  is  an  appropriation  to  the  payee  of 
the  property  described  in  the  bill  of  lading,  whether  the  latter 
be  endorsed  or  not.* — The  unauthorized  and  surreptitious  de- 
livery of  a  bill  of  lading  of  goods  which  have  never  been  in 
the  carrier^s  possession,  does  not  bind  the  carrier  even  to  a 
bona  fide  holder.*  And  a  transfer  by  one  without  any  title  to 
the  goods  passes  no  right  to  them  to  the  transferee,  even 
though  he  be  a  purchaser  for  value  without  notice.' 

§  794.  A  supposed  exception,  also,  has  been  made  in  suits 
for  money  had  and  received,  in  which  "it  is  not  a 
In  suits  for  rule  of  Universal  application  that  it  is  necessary  to 
SiTrl.  *  show  privity  in  order  to  maintain  an  action."*  But 
ceived.  actions  of  this  class,  when  within  the  range  of  this 
exception,  though  nominally  based  on  contract,  are  virtually 
equitable  procedures  for  the  execution  of  a  trust.  Hence, 
if  money  be  remitted  by  A.  to  B.  to  pay  C,  and  B.  in  any  way, 
either  expressly  or  by  implication,  acknowledges  his  indebted- 
ness to  C,  he  may  be  sued  by  C.  in  this  form  of  action,  a  con- 
tractual relation  being  established  between  B.  and  C.  And 
even  though  we  reject  this  view,  as  might  be  the  case  in  those 
states  where  the  line  between  law<and  equity  is  still  strictly 
maintained,  yet  the  cases  before  us  may  still  be  explained,  on 
common  law  principles,  on  the  ground  of  agency.  The  de- 
fendant, when  he  receives  money  as  the  plaintiff's  agent,  is 
bound  to  account.*  But  where  A.  pays  money  to  B.  for  C.'s 
use,  a  suit  to  recover  this  money  must  be  brought  by  B.,  unless 
(1)  B.  was  agent  for  C,  in  which  case  C.  can  sue  as  principal, 
or  (2)  B.  has  undertaken  with  C.  to  hold  the  money  for  C* 

1  Holmes  v,  Bailey,  92  Penn.  St.  57 ;  o.  CampbeU,  55  N.  Y.  462 ;  Farmers' 

Holmes  v.  Qerman  Bank,  87  Penn.  St.  Bk.  v,  R.  R.,  72  N.  Y.  188,  and  other 

525  ;  tn/ra,  §  837.  oases  in  Cent.   L.  J.  Jan.  13,  1882, 

'  Gurney  v.  Behrend,  3  E.  &  B.  622 ;  where  the  anthorities  are  carefully  ex- 
Robinson  V.  R.  R.,  9  Fed.  Rep.  129 ;  amined.  See  mipra,  §§  182,  292,  734. 
StoUenwerckv.  Thaoher,  115  Mass.  224.  «  Collins  v.  Brook,  5  H.  &  N.  706. 

*  Thompson  v.  Dominy,  14  M.  &  W.  •  Supra,  §§  722  ti  aeq.,  786 ;  Lilly  r. 

403 ;  Pease  v,  Qloaheo,  L.  R.  1  P.  C.  Hays,  5  A.  &  E.  548 ;  Hall  v.  Marston, 

219 ;  Coventry  v.  Gladstone,  L.  R.  6  17  Mass.  575 ;   Mellen  o.  Whipple,  1 

£q.  44;  Shaw  v.  R.  R.,  101  U.  S.  567;  Gray,   322;   Exchange  Bank  v.  Rice, 

Stollenwerck  n.  Thacher,  115  Mass.  224;  107  Mass.  41. 

Dows  V.  Cobb,  12  Barb.  310;  Barnard  '  «Suj!>ra,§§  728,786;  Dicey, tt<«u;}ra,  93. 
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**  K  a  debtor,  by  an  order  given  to  his  agent,  appropriates  a 
fund  in  his  hands  to  the  discharge  of  the  debt,  and  the  agent 
pledges  himself  to  the  creditor  so  to  appropriate  the  fand^ 
the  order  is  irrevocable,  and  the  creditor  may  sue  such  agent. 
•  .  .  But  the  creditor  cannot  sue  the  agent  unless  the 
latter  has  assented  to  the  appropriation  so  as  to  pledge  himself 
to  the  creditor ;  for  otherwise  the  debtor  may  countermand 
the  order,  and  there  is  no  privity  between  the  creditor  and  the 
agent. "^  Supposing  the  creditor  accepts  the  substitution,  this 
amounts  to  novation,'  and  the  consideration  is  not  merely 
the  advantage  to  the  creditor  from  the  substitution  of  a  new 
debtor  (as  Mr.  Dicey  seems  to  think),  but  the  relief  of  the 
original  debtor.  "  I  will  relieve  the  original  debtor  if  you 
will  take  his  place."' —  Supposing,  also,  money  is  sent  to 
D.  by  B.  a  debtor  of  A.,  with  instructions  to  B.  to  send  the 
money  to  A.,  and  D.  advises  A.  to  this  effect  and  promises  to 
pay  A.,  this  establishes  a  contractual  relation  between  A.  and 
D. ;  in  other  words,  in  such  a  case  the  original  creditor  may 
sue  the  depositary  of  the  money  on  his  promise  to  pay  it  over.* 
And  when  money  is  deposited  by  a  debtor  with  his  agent  to 
be  paid  to  the  creditor,  of  which  the  creditor  is  advised,  it 
may  be  now  considered  settled  that  the  creditor  can  sue  the 
agent.* — Under  the  same  form  of  action,  the  party  equitably 
privileged  may  sue  for  money  which  the  defendant  has  im- 
properly received.  "  Where  money  has  got  into  the  hands  of  a 
party  by  means  of  some  tortious  act,  this  action  will  lie  at  the  in- 
stance of  the  real  owner  of  the  money."*  This  includes  cases  in 
which  the  defendant  has  in  his  hands  money  which  in  equity 
belongs  to  the  plaintiff^  but  which  is  wrongfully  withheld. 

1  Forth  V.  Stanton,  1  Wms.  Sannd.  for  B.'s  use  gives  B.  a  right  of  action, 

210  bf  note  (a);  and  see  Howell  v,  Batt,  see  Lill^  t;.  Hajs,  5  A.  &  B.  548. 

6  B.  &  Ad.  506,  and  for  other  cases  see  «  Lilly  v.  Hays,  5  A.  &  E.  548 ;  Eph- 

mtprGf  §  728.  raims  v.  Mardock,  7  Blaokf.  10 ;  infra, 

'  Infra j^i  852.  §  852 ;  and  see  criticism,  supra^  §  786. 

*  J>\cey]  ut  supra,  94.    See  Williams  '  Wh.  on  Agency,  §§  443,  541 ;  Hall 

v.  Ererett,  14  East,  582,  for  a  case  in  v.Marston,  17Mass.575;  Frost  v.  Gage, 

which  the  party  receiTing  the  money  1  Allen,  262 ;  Dow  t;.  Clark,  7  Gray, 

was  held  not  to  hold  it  in  trust  for  a  198 ;  see  <ii/>ra,  §  786. 

party  designated  as  beneficiary.    That  «  Crompton,  J.,  ColUna  p..Bz0ok«.  5. 

assent  on  the  part  of  A.  to  hold  money  H.  &  N.  706. 
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In  such  cases,  *^  the  law  creates  the  privit j  and  implies  the 
promise."' — But  apart  from  such  cases  of  tortious  withholding, 
in  cases  in  which  the  ^^  promisee  is  in  fact  acting  as  the  agent  of 
a  third  person,  although  that  is  unknown  to  the  promisor,  the 
principal  is  the  real  party  to  the  contract,  and  may  therefore 
sue  in  his  own  name,  on  the  promise  made  to  his  agent."* 
§  795.  Negotiable  paper,  also,  establishes  a  liability  from 

the  party  bound  to  the  holder,  although  the  latter 
^i^r*e£**  acquired  no  title  until  long  after  the  former  became 
If  biut^*to  ^^°°^'*  T^®  engagement  of  the  party  so.  bound  is 
holder  <<  I  will  pay  the  amount  to  whomsoever  may  hap- 
kDown  at^  pen  to  hold  the  paper  on  its  maturity."^  A  cheque, 
making!  ^^   *^®^»  ^^^^  *  blank  left  for  the  payee's  name,  which 

the  holder  is  entitled  to  fill  in,  binds  the  maker  to 
whomsoever  may  be  thus  designated,  though  unknown  to  the 
maker  at  the  time  the  check  was  drawn.'  A  bill  of  exchange, 
also,  though  incomplete  from  the  want  of  a  payee,  becomes 
operative  as  soon  as  the  name  of  the  payee  is  supplied,  though 
this  is  not  until  after  it  is  signed  and  put  in  circulation  by  the 
drawer.'  And,  as  a  general  rule,  the  signing  and  delivering 
of  negotiable  paper  imparts  authority  to  the  party  to  whom 
it  is  given  to  fill  up  its  blanks.^  But  negotiable  paper  must 
have  a  certain  payee,  either  named  on  its  face,  or  to  be  here- 
after individuated  by  the  fact  that  he  becomes  the  holder  or 
^^  bearer"  of  the  paper.  If  the  payee  (in  cases  where  designa* 
tion  is  attempted)  be  named  in  the  alternative,'  or  be  named 

>  Morton,  J.,  Pninam  o.  Field,  108  787 ;  Swift  v.  Tyson,  16  Pet.  1 ;  Good- 

Mass.  557 ;  Bigelow,  J.,  Brewer  v.  Dyer,  man  v,  Simonds,  20  How.  S43 ;  Hotch- 

7  Cush.  340 ;  Goodenow,  J.,  Stimson  v.  kiss  v.  Banks,  21  Wall.  854 ;  Smith  v. 

Ins.  Co.,  47  Me.  385 ;  and  see  Jifpra,  §§  Livingston,  111  Mass.  342 ;   Dntchess 

724  et  9eq.  Co.  Ins.  Co.  v.  Haokett,  73  N.  Y.  226. 

*  Gray,  C.  J.,  hi  Exchange  Bank  o.  Bee  supra f  §  24. 
Rice,  107  Mass.  43 ;   citing    Sims  v.  *  Byles  on  Bills,  9th  ed.  3, 146  ;  Ron- 
Bond,  5  B.  &  Ad.  889;  2  Not.  &  M.  qnette  v.  Obermann,  L.  R.  10  Q.  B.  526. 
608 ;  Huntington  v.  Knox,  7  Cash.  371 ;  *  Leake,  2d  ed.  437 ;  MoCall  v,  Tay- 
Barry  v.  Page,  10  Gray,  398.  lor,  19  C.  B.  N.  S.  301 ;  Stoessiger  v. 

'  As  to  distinction  between  assigna-  R.  R.,  3  E.  &  B.  549. 

bility  and  negotiability,  see  tn/ra,  §  838.  t  Byles  on  Bills,  9th  ed.  84,  181; 

^  See  Willans  v,  Ayers,  L.  R.  3  Ap.  Rnssel  v,  LangstaiTe,  Doagl.  514 ;  Hay- 

Ca.  133 ;  Brown  v.  De  Winton,  6  C.  B.  ward  ex  parU,  L.  R.  6  Ch.  546. 

336 ;  Brandao  v.  Bamett,  12  CI.  &  F.  •  Storm  v.  Stirling,  3  E.  &  B.  832. 
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SO  ambigQODBlj  as  to  make  him  incapable  of  positive  identifi- 
cation,^ the  paper  cannot  be  sustained.'  If  the  alleged  mak- 
er's name  is  forged,  then,  no  matter  how  honest  may  have  been 
the  purchase  by  the  holder,  he  cannot  recover.* — The  holder  of 
non-negotiable  paper  cannot  sue  the  endorsers  in  his  own  name.^ 

§  796.  Even  though  a  security  be  not  on  its  face  negotiable, 
a  party  who  sells  it  for  value  cannot  set  up  secret 
equities  against  a  bonajide  holder.  And  a  party  who  be  estopped 
entrusts  such  a  document  for  sale  to  a  broker  without  ing°iia-*"^" 
notice  is  estopped  from  setting  up  his  title  against  ^*^*^y- 
parties  taking  such  security  in  good  faith  and  for  value  from 
the  broker.* 

§  797.  It  will  be  hereafter  considered  how  far  parties  issuing 
bonds  may  contract  that  they  shall  be  free  from  .^^  . 
equities.*    Whether  there  is  such  an  intention  is  to  bonds  are 
be  determined,  under  the  applicatory  law,  by  the  depends  * 
document  itself,  aided,  as  to  latent  ambiguities,  by  o?docu-"°* 
extrinsic  proof.^    In  this  country,  bonds  issued  by   "^«'*^- 
corporations  are  regarded  as  transferable  free  from  equities  ;* 
and  the  purchaser  for  value,  without  notice.  Of  a  coupon  bond, 
payable  to  bearer,  may  sue  on  it  in  his  own  name  unafiected 
by  the  equities  of  prior  holders.* — As  negotiable  instruments 
are  regarded  in  England,  scrip  issued  provisionally  by  the 
agents  of  a  foreign  government,  preliminary  to  the  issue  of 
bonds  ;^*  and  ^  such  bonds  or  scrip,  and  other  foreign  instru- 

• 

1  Ck>wie  9.  Stirling,  6  B.  &  B.  333.  chants'  Bank  v.  Livingston,  74  N.  Y. 

<  See  Tates  v.  Nash,  8  C.  R.  N.  8.  223 ;  Ck>mbs  v.  Chandler,  33  Oh.  St. 

861 ;  Leake,  2d  ed.  437.  178.    See  Wh.  on  By.  ^  1147 ;  Bigelow 

*  Pollock,  3d  ed.  236 ;  Robhett  v.  on  Est.  462-67 ;  and  as  to  oorporfttions 
Pinkett,  L.  R.  1  Bx.  D.  368 ;  Garpen-  see  supra,  §  141. 

ter  0.  Bank,  123  Mass.  66 ;  €k>lson  v.  <  Infra,  §  846. 

Amot,  67  N.  T.  263 ;  Buckley  v.  Bank,  ^  Jnfra,  §  843. 

36  N.  J.  L.  400 ;  see  rnqfra,  §  744.  *  See  stqtraf  §§  138  et  seq, ;  infra,  § 

«  Bircleback  v.  Wilkins,  22  Penn.  St.  846 ;  Mercer  Co.  v.  Hacket,  1  Wall.  83 ; 

26 ;  see  infra,  §  841.  see  Green's  Brice's  Ultra  Vires,  268. 

*  Infra,  §  846;  Goodwin  v.  Roharts,  >  Fox  v.  Iron  Co.,  17  Leg.  Int.  149. 
L.  R.  1  Ap.  Ca.  486 ;  Soath  Ottawa  t;.  Coupons  payable  to  bearer  may  be 
Perkins,  94  U.  S.  260 ;  Cowdrey  v.  Van-  sued  on  by  the  holder  separately  from 
benburgh,  101  U.  S.  672 ;  Jarvis  v.  the  bonds.  Beaver  Co.  v,  Armstrong, 
Rogers,  13  Mass.  106 ;  Society  for  Say-  44  Penn.  St.  63. 

ings  p.  New  London,  29  Conn.  174 ;        *  Goodwin  v.  Robarts,  L.  R.  10  Ex. 
McNeU  V.  Bank,  46  N.  Y.  326 ;  Mer-    76 ;  aff.  in  Ex.  Ch.  L.  R.  10  Ex.  33; 
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meats  negotiable  by  the  law  of  the  country  where  they  are 
made,  may  be  recognized  as  negotiable  by  our  courts,  though 
they  do  not  satisfy  all  the  conditions  of  an  English  negotiable 
instrument."^  The  law  of  the  place  of  payment,  in  such  cases, 
determines  the  forms  of  demand  and  protest.' — Irrespective  of 
the  question  of  negotiability,  the  assignee  of  a  bond  is  in  most 
states  entitled  to  bring  suit  on  it  in  his  own  name.  This, 
however,  does  not  involve  negotiability  so  as  to  free  the  holder 
from  equities  attaching  prior  to  notice  of  the  assignment.' 
But  to  entitle  the  assignee  of  a  railroad  bond,  payable  to  W. 
F.,  or  assigns,  to  sue  on  such  bond,  he  must  prove  endorse- 
ment or  assignment  in  writing  to  him  from  W.  F.*  "Xo 
doubt,"  said  the  court,  ^*  this  bond  was  assignable  in  law  so  as 
to  authorize  the  assignee  to  sue  in  his  own  name  under  the 
provisions  of  the  act  of  May  28th,  1715,  and  it  is  conceded 
that  it  might  have  been  assigned  in  equity  by  a  parol  delivery, 
but  then  the  action  must  be  in  the  name  of  the  obligee."^ 
Railroad  bonds  payable  to  bearer,  however,  may  be  sued  on 
by  the  holder.^ — Mint  certificates,  though  they  may  be  assign- 
able, are  not  regarded  as  negotiable,^  nor  are  certificates  of 
deposits  in  savings  funds.^  The  form  of  assignments,  as  a 
rule,  is  to  be  determined  by  the  lex  fori.* 

§  797  a.  Another  exception  is  to  be  found  in  the  case  where 
Ex  e  tio  ^  contract  is  made  with  the  intention  of  injuriously 
as  to  party  aflfectiug  a  third  party.  When  this  is  done,  such 
wrong  Is  third  party,  if  injured,  may  obtain  redress  from  the 
Inflicted.  wrong-doer."  This,  however,  is  not  by  a  contractual 
suit,  but  by  a  suit  for  tort. 

in  House  of  Lords,  L.  R.  1  Ap.  Ca.  Hodgdon  v.  Naglee,  5  W.  &  S.  217; 

476.  Lightly  o.  Brenner,  14  S.  &  R.  127. 

1  Pollock,  3d  ed.  238,  citing  Croncli        *  Banting  v.  R.  R.,  81  Penn.  St.  254. 

t;.  Credit  Fonder,  L.  R.  8  Q.  B.  pp.  See  tn/ra,  §  841. 
384-5  ;  Goodwin  v.  Robarts,  L.  R.  1  Ap.        *  Lioej  v.  Lioey,  7  Barr,  251. 
Ca.  476 ;  see  tn/ra,  §  846.  <  Carr  v.  Le  Fevre,  27  Penn.  St.  413. 

>  Wh.  Con.  of  Laws,  §  454;  Roths-        *  Hegeman  i;.  MoCall,  1  Phila.  531. 
child  V,  Carrie,  1  Q.  B.  45 ;  Home  v.        *  London  Saving  Fand  v.  Bank,  36 

Rouqaette,  L.  R.  3  Q.  B.  D.  514 ;  Cox  Penn.  St.  498. 
t;.  Nat.  Bank,  100  U.  S.  704.  •  Infra,  §  841. 

•  Franks  v.  Brown,  17  S.  &  R.  290;       ^  See  supra,  §  237. 
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§  798.  It  has  already  been  noticed  that  many  of  the  eases 
in  which  persons  who  were  at  one  time  strangers  to 
a  contract  are  held  entitled  to  sue  on  such  contract  require^^ 
are  to  be  explained  on  the  ground  of  a  novation  by  ^I^qq^^'* 
which  such  persons  become  parties  to  the  contract. 
To  constitute  such  novation  it  is  essential  (1)  that  the  creditor 
should  assent,  on  a  sufficient  consideration,  to  accept  the  new 
debtor,  and  (2)  that  the  new  debtor  should  assent,  on  a  suffi- 
cient consideration,  to  be  bound.* 

§  799.  A  cestui  que  trusty  no  matter  how  exclusively  the 
beneficial  enjoyment  of  a  contract  is  vested  in  him,  q^^^^ 
cannot  sue  on  it  unless  he  is  a  party  to  the  contract  trust  can- 
either  in  name  or  through  an  agent.  If  he  could,  unless 
it  could  be  only  on  assumption  of  a  contractual  ^^^' 
relation,  which,  were  it  recognized  on  principle,  would  enable 
any  two  persons  to  put  a  third  on  business  relations  with 
them  whether  he  would  or  not.*  But  while  a  cestui  ^e  trust 
cannot,  without  becoming  a  party  to  a  contract,  sue  on  it,  he 
may  compel  his  trustee  to  sue ;  or  may,  in  a  court  having 
equitable  jurisdiction,  use  the  trustee's  name  for  the  purpose 
of  bringing  suit.*  "  This  rule  could  not  be  disregarded  with- 
out destroying  the  fundamental  distinction  between  courts  of 
law  and  courts  of  equity  with  regard  to  the  remedy  peculiar 
to  each  jurisdiction  ;  if  the  cestui  que  trust  were  permitted  to 
sue  at  law  in  his  own  name,  the  benefits  intended  to  result 
from  the  intervention  of  a  trustee  clothed  with  a  lesral  title 
might  be  lost,  and  the  advantages  arising  from  giving  courts 
of  equity  exclusive  control  over  matters  of  trust  would  be 
defeated."* — When  the  suit  is  brought  in  the  trustee's  name, 
a  third  party  cannot  set  up  against  it  the  title  of  the  cestui  que 
trusL^ 


1  See  if^ra,  §§  852  et  ieq, ;  and  see 
Conquest's  case,  L.  R.  1  Ch.  D.  334. 

*  Supra,  §  787  ;  Ch.  on  PI.  16th  Am. 
ed.  (1879)  2 ;  How  v.  How,  1  N.  H.  49 ; 
Montague  v.  Smith,  13  Mass.  404; 
Treat  o.  Stanton,  14  Ck)nn.  445. 

*  Piercj  ex  parte,  L.  R.  9  Ch.  43 ; 
Pigott  r.  Thompson,  3  B..  &  P.  147 ; 
fierr^  v.  GiUis,  17  N.  H.  9.    That  in 


equity  a  trustee  must  Join  partj  hay- 
ing beneficial  interest,  see  Dunn  v. 
Seymour,  11  N.  J.  £q.  220 ;  and  that 
the  party  beneficially  interested  may 
sue  in  his  own  name,  see  Burlew  v» 
HiUman,  16  N.  J.  Eq.  23. 

«  Ch.  on  PI.  16th  Am.  ed.  (1879)  3 ; 
see  Bamdollar  v.  Tate,  1  S.  &  R.  160. 

'  Huston  v.  Wickerham,   8  Watts, 
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§  801.]  OOMTRAOTS.  [OHAP.  XXVI, 

§  800.  A  contract  implies  the  consent  of  two  parties,^  but 
it  does  not  follow  that  both  parties  shoatd  be  known 
maydepend  at  the  time  of  the  proposal  to  each  other.  One  may 
ufomeD^  be  indeterminate  at  the  time  the  proposal  is  made, 
on  contin-  |^n(j  f}^^  proposal  may  remain  open,  so  far  as  the 
promisee  is  concerned,  until  the  contingency  hap- 
pens by  which  he  is  individuated.  The  proposal  in  such  case 
establishes  a  contractual  relation  with  all  who  take  action  in 
submission  to  its  terms.'  Hence  a  written  promise  by  a  col- 
liery agent,  addressed  to  whomsoever  should  apply,  to  load  a 
ship  on  specific  terms,  binds  the  promisor  to  a  master  of  a 
ship  who  chartered  the  ship  on  the  faith  of  the  promise.' 
Under  the  same  head  may  be  mentioned  railroad  time-tables 
which  bind  the  companies  to  parties  taking  action  under  such 
time-tables.^ 

§  801.  As  additional  illustrations  of  this  rule  may  be  noticed 
niuetrated  ^^^^  ^^  rewards,  by  which  persons  desiring  to  have 
by  offers  of  certain  services  rendered  offer  a  specific  sum  to  those 
circular'  persons  who  should  render  such  services.  Who  the 
auction"^  persons  in  question  will  be  is  not  known  by  the 
sales.  promisor  at  the  time  of  making  the  promise.*    A 

letter  of  credit,  also,  binds  the  party  issuing  it  to  all  bankers 
who  may  advance  money  on  the  faith  of  it.  The  holder  of  the 
letter  takes  it  to  any  bankers  whom  he  may  select,  provided 
he  be  not  limited  in  the  letter,  and  the  bankers  who  advance 
money  on  the  faith  of  the  letter  become  the  promisees  under 
the  letter.  When  the  proposal  is  taken  up  by  a  banker  acting 
on  the  letter,  then  the  contract  is  complete.^  The  same  dis- 
tinction is  applicable  to  offers  of  sale  at  auction.  The  proposal 
is  made  when  the  article  is  put  up  for  sale.    The  acceptance  is 

619;  McHenryv.McCall,  10  Watts,  456;  <*  the  original  parties   to  a   contract 

Lair  v,  Hansioker,  28  Penn.  St.  115.  must  be  persons  ascertain^  at   the 

'  Supra,  §  2.  time    when    the    contract    is  made." 

>  Supra,  §  24 ;   Leake,  2d  ed.  436 ;  This   is  to  be  taken    subject  to  the 

Toole/  t;.   Comstock,  45    Mich.    603  ;  qualification  in  the  text.     "  The  con- 

$upra,  §  786.  tract  is  not  made''  until  the  accept- 

*  Weidner  v.  Hoggett,  L.  R.  1  C.  P.  ance.    Windscheid,  ii.  §  309. 

D.  533.  •  Supra,  §§  24-26. 

^  Supra,  §  25.    Mr.  Pollock,  3d  ed.  >  Supra,.§  25  a;  Asiatic  Banking  Co. 

204,  lays  it  down  categorically  that  ex  parte,  L.  R.  2  Ch.  391. 
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OHAP.  XXVI.]  PARTIBS.  [§  802* 

when  the  hammer  falls ;  and  at  this  moment  the  contract  is 
complete.^  Bat  that  there  is  no  contract  until  there  is  an 
acceptance  by  a  definite  person  is  illustrated  by  other  recent 
rulings.  In  one  case  it  was  held  that  the  mere  fact  that  an 
auctioneer  in  good  faith  advertises  a  sale  of  certain  goods,  does 
not  bind  him  to  parties  attending  the  sale  that  the  sale  shall 
actually  take  place.'  In  another  case  it  was  held  that  the 
offer  of  stock  in  trade  by  tender  does  not  amount  to  a  contract 
to  sell  the  stock  to  the  person  making  the  highest  tender.' 
Yet  we  can  readily  conceive  of  cases  in  which  the  auctioneer 
might  create  a  binding  contract  by  a  general  proposal.  Sup- 
pose he  should  say,  "  if  you  put  up  a  deposit,"  or  "  if  you  will 
give  up  another  purchase  you  have  in  view,"  then  the  handing 
in  the  deposit,  or  the  giving  up  the  other  purchase,  would  be 
a  consideration  which  would  bind  the  vendor.* 

§  802.  A  principal,  whose  existence  as  such  was  not  known 
to  the  other  party  at  the  time  of   making  the 
contract,  can  sue  on  the  contract,  and  this  appar-  SJugh^ua- 
ently  militates  against  the  rule  above  stated  that  disclosed, 

J  o  can  sue. 

privity  of  contract  is  necessary  to  enable  a  party  to 
maintain  suit.  But  it  must  be  remembered  that  the  rule 
is,  not  that  the  plaintiff  and  the  defendant  should  have  con«* 
tracted  with  each  other  personally,  but  that  the  plaintiff  should 
come  within  the .  range  of  parties  to  whom  the  defendant 
agreed  to  perform  certain  services.  If  I  deal  with  A.,  I  may 
be  readily  understood  to  deal,  under  certain  limitations,  with 
the  parties  whom  A.  represents.  The  limitations  are  that  any 
equities  I  may  have,  in  the  way  of  set-off  or  counter-claim, 
against  A., I  am  to  have  against  the  principal  whom  A.  repre- 
sented, supposing  that  when  I  dealt  with  A.  I  believed  I  was 
dealing  with  a  principal/ 

1  Supra,  §  25  6.  liable  to  me  on  its  time-table  simplj 

*  Harris  v.  Niokeraon,  L.  R.  8  Q.  B.  because  t  say  **  I  will  take  your  offer." 
286.  If,  however,  by  relying  on  the  time- 

*  Spencer  v.  Harding,  L.  R.  5  C.  P.  table,  I  suffer  some  detriment,  then  the 
561.  company  is  liable. 

«  This  would  explain  Denton  v.  R.  *  Wh.  on  Ag.  §§  405,  466,  722-741. 

R.,  6  E.  &  B.  860,  more  satisfactorily  As  to  set-offs,  see  infra,  §§  1021,  1023. 

than  it  is  explained  by  Mr.  Pollock  (3d  That   undisclosed    principal    may  be 

ed.  14).    A  railroad  company  is  not  sued,  see  tn/ra,  §§  810,  810  a. 
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§  804]  COKTRAGTS.  [OHAP.  XXVI. 

§  803.  It  18  competent  to  explain  by  parol  evidence  a  latent 

ambiguity  as  to  a  name,  as  where  a  name  is  mis- 
^X-r.  speltfor  where  one  name  'is  inserted  when  another  is 
Sarof^  ^^     meant,  or  where  for  business  purposes  a  name  other 

than  that  of  the  actual  party  is  used.^  Thus,  where 
a  deed  was  made  with  the  "City  Investment  Company,"  it 
was  held  admissible  to  show  that  this  company  consisted  of 
two  persons,  who  were  entitled  to  sue  on  the  deed.*  It  is  also 
admissible  to  introduce  evidence  to  identify  grantee  or  assignee,' 
and  to  prove  who  is  the  buyer  and  who  the  seller  in  a  memo- 
randum or  note  under  the  17th  section  of  the  statute  of 
frauds.' 
§  804.  When  a  deed  is  executed  for  the  benefit  of  certain 

persons,  who  are  designated  by  the  title  of  some  office 
lationship  or  relationship  they  hold  and  not  by  their  real  names, 
^^ained!*  ^^^  when  those  persons  do  or  suffer  something  in 

return  which  forms  a  sufficient  consideration,  parol 
evidence  is  admissible  to  identify  them,  and  they  are  entitled 
to  sue  in  their  own  names.^  This  has  been  held  to  be  the  rule 
in  cases  where  parties  are  described  as  "executors"  of  another, 
all  the  executors  being  entitled  to  join  as  parties,^  and  where 
they  are  described  as  *'  creditors,"  coming  in  and  proving  their 
debts  us  such.^  Where,  also,  a  contract  of  sale  describes  the 
vendors  as  "  proprietors,"  they  may  be  identified  and  may  sue 
in  their  own  names  ;^  and  so  where  they  are  described  as 

1  S^qtra,  §  202 ;  Sparr  v.  Cass,  L.  R.  <  Wh.  on  Ag.  §§  719  et  seq. ;  supra, 

5  Q.  B.  656 ;  EeU  v.  Nainbj,  10  B.  &  §  202 ;  NeweU  v.  Radford,  L.  R.  3  C.  F. 

C.  20 ;   MoUer  tr.  Lambert,   2  Camp.  52.    That  a  party  is  bound  hy  a  oon- 

648 ;  Lanoey  v,  Ins.  Co.,  56  Me.  562 ;  tract  he  executes  under  an  assumed 

Foster  v.  McQraw,  64  Penn.  St.  464;  name,  see  further  Richardson's  case, 

Richmond  R.  R.  v.  Snead,  19  Grat.  354 ;  L.  R.  19  Eq.  588 ;  Gould  v.  Barnes,  3 

Nixon  V.  Cobleigh,  52  III.  387 ;  Scam-  Taunt.  504. 

mon  V.  Campbell,  75  111.  223 ;  Bancroft  *  Supra,  §  202. 

V.  Grover,  23  Wis.  463 ;  Ellis  v.  Craw-  <  Hood  v.  Barrington,  L.  R.  6  Eq. 

ford,  39  Cal.  523 ;  and  cases  cited  supra,  218  ;  McClean  v.  Eennard,  L.  R.  9  Ch. 

§   202,   where    other  distinctions  are  336. 

noticed.  '  Grestj  v.  Gibson,  4  H.  &  C.  28; 

'  Maugham  v.  Sharpe,  17  C.  B.  N.  S.  Reeves  v.  Watts,  L.  R.  1  Q.  B.  412. 

443.  >  Supra,  §  202 ;  Sale  v.  Lambert,  L. 

*  Langlois  v.  Crawford,  59  Mo.  456 ;  R.  18  Eq.  1 ;  Commins  v.  Scott,  L.  R- 

see  supra,  §  202.  20  Eq.  11. 
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CHAP.  XXVI.]  PARTIES.  .      [§  806. 

"trustees  under  a  trust  for  sale."^ — A  mere  description  as 
"vendors"  is  not  by  itself  sufficient  for  identification.* 

§  805.  Since  it  is  necessary  to  constitute  a  contract  that 
there  should  be  two  parties,  an  engagement  by  which 
a  party  undertakes  with  himself  to  do  a  particular  not  cob^'^" 
thing  cannot  be  called  a  contract.'    There  cannot,  ^^^^Jj*^ 
therefore,  be  a  freight  contract,  in  the  proper  sense 
of  the  term,  when  a  ship  owner  carries  his  own  goods  in  his 
ship.*    Where  an  insurance  company,  also,  had  two  depart- 
ments, one  for  insurance  technically  and  the  other  for  the 
granting  of  annuities,  it  was  held  that  one  department  could 
not  insure  the  other,  and  that  such  an  insurance  was  void.^ 
A  party,  also,  buying  a  judgment  against  himself  extinguishes 
the  judgment,  and  a  mortgagee  purchasing  the  equity  of  re- 
demption extinguishes  the  mortgage.* 

§  806.  The  fact  that  other  parties  are  joined  in  a  joint  in- 
debtedness makes  no  difference,  if  striking  out  such 
other  parties,  the  plaintiff  would  be  virtually  suing  ofher'roir- 
himself.    The  debtors  are  liable  jointly,  and  extin-  ties  make« 

•^  "^ '  no  differ- 

guishing  the  debt  as  to  one  extinguishes  it  as  to  all.^  ence. 
Hence  it  has  been  held  that  a  note  payable  to  the 
order  of  several  persons,  and  endorsed  by  them  to  one  of  their 
number,  was  defectively  endorsed,  "  for  it  is  impossible  for  a 
person  to  sue  himself,  whether  alone  or  jointly  with  others."' 
It  is  otherwise,  however,  when  a  note  is  made  by  several  per- 
Bons  jointly  and  severally.  In  such  case  "  it  is  no  answer  to  an 
action  upon  the  several  liability  of  one  that  the  payee  was  one 
of  the  joint  makers." 

*  Leake,  2d  ed.  487,  citing  Catling  v.  Burrows,  L.  R.  2  C.  P.  D.  163,  L.  R. 
King,  46  L.  J.  C.  384.  2  Ap.  Ca.  636. 

<  Potter  r.  Dnffield,  L.  R.  18  Eq.  4.  *  Grey  v,  Ellison,  1  Giff.  838. 

*  Miller  v.  Woodfall,  8  E.  &  B.  493 ;  •  Tonlmin  v.  Steere,  3  Mer.  210  ;  see 
Gnmm  9.  Tyrie,  4  B.  &  S.  680  ;  Faalk-  Higgen's  case,  6  Co.  446;  King  v. 
ner  o.  Lowe,  2  Ex.   595.      That  one  Hoare,  13  M.  k  W.  504. 

party  cannot  sign  as  the  other  party's  ^  Leake,  2d  ed.  439  ;  Moffat  v.  Van 

agent,  see  Sharman  v.  Brandt,  L.  R.  6  Millingen,  2  B.  &  P.  124  n. ;  De  Tastet 

Q.  B.  720.  V,  Shaw,  1  B.  &  Aid.  664. 

«  Leake,  2d  ed.  438 ;  Gnmrn  i;.  Tyrie,  >  Leake,  2d   ed.  439  ;   citing  Main- 

4  B.  &  S.  680 ;  Mercantile  Bk.  v.  Glad-  waring  v.  Newman,  2  B.  &  P.  120. 

stone,  L.  R.  3  Ex.  233 ;  see  Keith  v.  •  Leake,  2d  ed.  440,  citing  Beecham 

185 


§  808.]  CONTEAOTS,  [CHAP.  XXVI. 

§  807.  Although  in  equity  a  partner  can  call  upon  his  co-part- 
ners to  account,  he  cannot  at  law  sue  the  partner- 
Snnot'suc    ^hip;^  the  principle  being  that  there  can  be  no  con- 
partnership  tract  between  a  party  and  hiipself  jointly  with 
others.*    Nor  can  there  be,  at  law,  a  contract  be- 
tween two  partnerships  which  have  a  member  common  to 
both.' — Where,  after  a  marriage,  the  fathers  of  the  husband 
and  wife  agreed  to  pay  a  specific  allowance  to  the  husband, 
and  agreed,  also,  that  the  husband  should  have  the  right  to 
sue  for  this  allowance,  it  was  held  that  the  husband,  who  was 
not  a  party  to  the  agreement,  could  not  maintain  on  it  a  suit.^ 
§  808.  If  a  company  passes  a  resolution  to  employ  an  offi- 
cer at  a  salary,  and  he  negotiates  with  the  company 
5oD8^by  a     ^^^  *^®  salary,  agreeing  to  give  his  time  for  the 
company      salary,  he  can  sue  the  company  for  the  salary.    But 
money  to  a  if  there  is  merely  a  resolution  adopted  by  the  com- 
son  do**^"     pany  that  a  particular  person  shall  receive  certain 
??*^«*™    emoluments,  he  cannot  sue  for  such  emoluments  un- 

nim  to  sue  '   - 

unless  he  til  he  has  entered  into  contractual  relations  with  the 
nei^tiates  Company ;  nor  can  he  sue^for  a  wrongful  dismissal.' 
oompany.  ^^^  articles  of  association  that  a  mine  is  to  be  pur- 
chased at  a  certain  price  will  not,  without  any  nego- 
tiations between  the  parties,  sustain  a  suit  by  tlie  owner  of 
the  mine  against  the  company.* — When,  however,  the  mem- 
bers of  an  association  agree  to  subscribe  certain  sums  to  fur- 
ther a  common  object,  and  appoint  a  committee  to  collect  the 
subscriptions  due,  the  committee  are  entitled  to  sue  for  the 
ubscriptipns.^ 

V.  Smith,  E.  B.  &  E.  442.    Joint  and  «  Tweddlev.  Atkinson,  1 B.  &  S.  393; 

Beveral  oovenaots  ma.y  be  in  like  man-  see  this  case  disoassed,  <upra,  §§  784 

ner  severed.    Rose  v,  Ponlton,  2  B.  &  et  seq. 

Ad.  822.  *  Eley  v.  Assnranoe  Co.,  L.  R.  1  Ex. 

1  De  Tastet  v,  Shaw,  1  B.  &  Aid.  669  ;  D.  88 ;  see  also  Melhado  v,  Porto  Alegre 

Morris's  Est.,  L.  R.  10  Ch.  68.  R.  R.,  L.  R.  9  C.  P.  503. 

s  Leake,   2d    ed.    440 ;    Worrall   v.  •  Pritohard's  case,  L.  R.  8  Ch.  956. 

Grayson,  1  M.  &  W.  166  ;  Holmes  v,  f  Carr  v,  Bartlett,  72  Me.  121 ;  cited 

Higgins,  1  B.  &  C.  74 ;  Haryej  v.  Eaj,  in  ftill,  supra^  §  528 ;  Carry  v.  Rogers, 

9  B.  &  C.  356.  21  N.  H.  247 ;  Thompson  v.  Page,  1 

>  Ibid. ;     Bosanquet    v.    Wraj,     6  Met.  (Mass.)  565  ;  Ives  v.  Sterling,  6 

Taunt.  597.  Met.  (Mass.)  310 ;  Watkins  v,  Eames, 

9  Cosh.  537 ;  Athol  Mosio  Hall  v.  Carej, 
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OHAP.  XXVI.]  PABTIE8.  [§  809. 


II.  DBFEKBANTS. 

§  809.  ITot  only  is  the  assent  to  a  contract  of  the  party 
charged  necessary  to  bind  him,  but  this  assent  must 
be  coincident  with  the  formation  of  the  contract,  p^j^^ 
It  is  true  that  a  stranger  may  be  liable  in  tort  for  „^g^A- 
wrongfully  and  maliciously  procuring  the  breach  of  to  bind 
a  contract,^  but  this  is  a  liability  not  on  a  contract, 
but  outside  of  the  contract.'    As  a  rule;  a  party,  to  be  made 
liable  on  a  debt,  must  assent  to  such  liability.'    ^^  A.  cannot 
by  paying  X.*s  debts  unasked,"  says  Sir  W.  Anson^^ "  make  X. 
his  debtor,"  and  he  adopts,  as  settled  by  high  authority,'  the 
rule  that  a  man  cannot,  of  his  own  will,  pay  another  man's 
debt  without  his  consent,  and  thereby  convert  himself  into  a 
creditor.    ^^  A  voluntary  payment  made  by  one  of  a  debt  due 
by  another,  without  his  request,  creates  no  assumpsit  or  lia- 
bility on  the  part  of  the  latter  to  the  former."* — In  this  rela- 
tion may  be  considered  the  cases  heretofore  noticed^  where 
vendees  of  mortgaged  property  agree  to  pay  the  mortgage 
debt.    ^^  If  B.  as  grantee  accepts  a  deed  from  A.  containing  a 
recital  that  the  property  was  conveyed  subject  to  a  deed  of 
trust  made  to  secure  a  debt  to  C,  and  that  B.  assumed  or 
agreed  to  pay  the  same,  the  effect  of  such  a  recital  is  to  make 
the  debt  due  to  C.  the  debt  of  B.,  and  to  render  B.  personally 
liable  therefor;  by  the  acceptance  of  the  deed  a   duty  is 
imposed  upon  B.  and  the  law  implies  a  promise  that  he  will 
perform  it,  on  which  in  case  of  failure  assumpsit  will  lie."' 

116  Mass.  471.  As  to  priyitj  of  oon-  *  Hearn  v.  CnUen,  54  Md.  543 ;  Bar- 
tract,  see  supray  §  506.  tol,  C.  J.,  citing  Mayer  v.  Hnghes,  1  Or. 
1  Wh.  on  Neg.  §  441 ;  Lampleigh  v,  &  J.  480.  As  to  assignees,  see  infra  ^ 
Brathwait,  1  Smith,  L.  C.  7tli  Am.  ed.  §  836. 
280 ;  Lanlej  v.  Oye,  2  B.  &  B.  216 ;  '  Supra,  §  786  a. 
Tonng  V.  Brander,  8  East,  12 ;  Bowen  *  Norton,  J.,  Wiggins  Perrj  Co.  v. 
*  o.  Hall,  L.  R.  6  Q.  B.  D.  333.  R.   R.,  73  Mo.  403;   citing    Heim  v. 

*  Wh.  on  Neg.  §  441 ;  Pollock,  3d  ed.  Vogel,  69  Mo.  529  ;  Pitoher  v.  Swift,  21 
209.  Vt.  298,  citing  Aikins  v.  R.  R.,  26 

*  Supraj    ((    1    ef   aeq.,    606,   784;  Barb.  289;   Attix  v.  Pelan,  5  Clark, 
Strawn  v.  O'Hara,  86  HI.  53.  Iowa,  336 ;  Barton  v.  Wills,  30  Miss. 

^  Cent.  197.  689 ;  see  to  same  eifect,  1  Jones  on 

*  Domford  v.  Meeseter,  5  M.  &  S.    Mortgages,  §  756 ;  Conover  v.  Brown, 
446.  29  N.  J.  £q.  510. 

187 


§  810  a.]  CONTRACTS.  [chap.  XXVI. 

§  810.  On  the  principle  ezpressio  unius  est  exclusio  aUerius  the 
Only  par-  enumeration  of  specific  parties  in  a  contract  ex- 
tieetoa       cludcs  the  Supposition  of  others,*  unless  one  of  the 

contract  ,      *' 

can  be  sued  named  parties  be  shown  to  have  acted  for  an  undis- 
closed principal.*  *'  Where  there  is  such  a  deed  as 
is  technically  called  a  deed  inter  partes^  that  is,  a  deed  import- 
ing to  be  between  the  persons  who  are  named  in  it,  as  exe- 
cuting the  same,  and  not,  as  some  deeds  are,  general  to  ^  all 
people,'  the  immediate  operation  of  the  deed  is  to  be  confined 
to  those  persons  who  are  parties  to  it ;  no  stranger  can  take, 
except  by  way  of  remainder,  nor  can  any  stranger  sue  upon 
any  of  the  covenants  it  contains.'**  To  admit  evidence  to  in- 
troduce a  new  party  into  a  contract,  would  be  to  vary  the 
contract  essentially ;  and  such  evidence,  unless  for  the  purpose 
of  explaining  a  latent  ambiguity,  or  of  disclosing  a  real  prin- 
cipal, is  inadmissible.*  Parol  evidence,  however,  is  admissible, 
as  is  elsewhere  seen  more  fully,  to  bring  out  the  real  name  of 
a  party ,^  and  to  remove  latent  ambiguity  as  to  the  designation 
of  parties.* 
§  810  a.  So  far  as  concerns  the  respective  liabilities  of  prin- 
cipal and  agent  on  paper  executed  by  the  latter,  the 

niustrated      j...      -.  i-  ta  li/» 

in  case  of  distinctions  are  obvious.^  A  person  who  defines 
signing  in  liiniself  in  a  negotiable  note  or  bill  as  treasurer  or 
their  own  agent  of  a  designated  corporation,  and  signs  the 
paper  as  such,  binds  not  himself  but  the  corpora- 
tion.*   But  it  is  otherwise  where  the  party  signs  simply  as 

1  Leake,  2d  ed.  444 ;  Dioey,  ut  supra^  *  Lindas  v.  Melrose,  3  H.  &  N.  177  ; 

225 ;  Southampton  v.  Brown,  6  B.  &  C.  Bowen  v,  Morris,  2  Tannt.  374 ;  Mann 

718 ;  Chesterfield  Colliery  v.  Hawkins,  v.  Chandler,  9  Mass.   335  :    Fiske   v. 

3H.  &  C.  677:  HartzeU  v.  Sannders,  Eldredge,  12  Gray,  474 ;  Mott  i;.  Hicks, 

49  Mo.  433;  supra,  §  674.  1  Cowen,  513;  Brockway  v,  Allen,  17 

*  Wh.  on  Agency,  §§  464 ;  wpra,  §  Wend.  40 ;  Lazarus  v.  Shearer,  2  Ala. 
802 ;  tn/ra,  §  811.  N.  8.  718 ;   Hawk  v.  Marion  Co.,  48 

*  Storer  v.  Gordon,  3  M.  &  S.  322 ;  Iowa,  472.    In  Simpson  v.  Garland,  72 
citing  2  Inst.  673 ;  supra,  §  788.  Me.  40,    the  note   read    as    follows  : 

«  Leake,  Cont.  2d  ed.  §  446 ;  State  V.  <<1000,   Carmel,  April  22,   1877,   for 

Nashyille,  2  Tenn.  Ch.  755.  value  received,  we,  the  subscribers  for 

*  Nixon  V.  Cobleigh,   52    111.  387 ;  Carmel  Cheese  Manufacturing  Co.,  pro- 
Anltman  v,  Richardson,  7  Neb.  1.  mise  to  pay  William  Simpson,  or  order, 

®  See  supra,  §  804.  one  thousand  dollars  in  six  months 

7  See  supra,  §§  134,  802.  from  date  with  interest.    F.  A.  Simp- 
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agent,*  and  where  the  note  can  only  be  made  operative  by 

charging  the  party  signing.'  Liability  attaches,  also,  to  a 

son,  Ruftui  Work,  A.  S.  Garland."    It  »  Williams  v.  Robbins,  16  Gray,  77 ; 

waa  held  the  note  was  the  note  of  the  Dubois  v.  Canal  Co.,  4  Wend.  285 ; 

Carmel  Cheese  Manafaotaring  Co.  and  Qnigley  v.  De  Haas,  82  Penn.  St.  267  ; 

not  that  of  the  signers,  it  appearing  Biokford  v.  Bank,  42  111.  238  ;  Scott  v. 

that  the  signers  were  directors  of  the  Baker,  3  W.  Va.  495. 

company,  and  anthorized  to  make  the  '  In  Wing  v.  Glick,  Sup.  Ct.  Iowa, 

note  for  the  company,  and  that  it  was  1881,  the  suit  was  on  the  following 

given  for  money  appropriated  for  the  contract :     **  State  of  Iowa,  County  of 

use  of  the  company.  Jones,  Township  of  Hale.    Mr.  S.  J. 

"  The  defendant8,'^so  it  was  said  in  Wing,  132  South  Clark  Street,  Chicago, 
the  opinion  of  the  court,  *'  sign  their  Illinois.  Dear  Sir :  Please  deliver  to 
own  names  only;  but  in  the  body  of  the  W.  H.  Glick,  at  his  residence,  nine 
note  they  say,  '  we,  the  subscribers,  sets  of  national  business  and  primary 
for  the  Carmel  Cheese  Manufacturing  charts,  at  $36  per  set— 1324 ;  and  we 
Company,  promise  to  pay.'  If  the  agree  to  pay  for  said  goods  on  the  first 
words  'for  the  Carmel  Cheese  Manu-  day  of  March,  1879,  with  interest  at 
facturing  Company,'  had  been  omitted  six  per  cent,  after  due.  W.  H.  Glick, 
from  the  body  of  the  note,  and  had  President  School  Board.  I.  B.  South- 
been  written  against  the  defendant's  wick,  Sec'y  School  Board."  The  de- 
signatures,  the  authorities  are  quite  fendants  averred  that  the  contract  was 
uniform  that  the  note  would  be  the  not  theirs,  but  the  contract  of  the 
note  of  the  company,  and  not  of  the  district  township  of  Hale.  But  they 
defendants.  Sturdivant  v.  Hull,  69  were  held  liable  personally.  **It  is 
Maine,  172;  Atkins  v.  Brown,  id.  90;  well  settled,"  so  said  Adams,  C.  J., 
Sheridan  v.  Carpenter,  61  id.  83;  ''that  where  a  person  in  executing  a 
Winship  v.  Smith,  id.  121 ;  Ballon  v.  contract  describes  himself  as  agent 
Talbot,  16  Mass.  461 ;  Tucker  Mann-  without  disclosing  his  principal,  the 
facturing  Co.  v.  Fairbanks,  98  id.  101 ;  contract  becomes  the  personal  obliga- 
Morellv.Codding,  4  Allen,  403;  Draper  tion  of  the  maker  and  no  one  else. 
r.  Mass.  Steam  Heating  Co.,  6  id.  338.  Kenyon  v,  Williams,  19  Ind.  44.    The 

"  By  the  rule  laid  down  in  Noble-  case  before  us  Is  not  essentially  diife- 

boro'  V.  Clark,  tuprOf  the  words  used  rent.    The  defendants  describe  them- 

in  the  body  of  the  note  tending  to  show  selves    as  officers,    but   the   contract 

the  meaning  of  the  parties,  should  have  neither  shows  nor  indicates  the  cor- 

the  same  force  and  effect  as  if  follow-  poration  of  which   they  are   officers. 

ing,  or  written  against  the  defendants'  Some  authorities  have  gone  so  far  as 

•ignaturea.    Their  meaning  Is  as  sig-  to  hold  that  the  officer  incurs  a  per- 

nificant  in  the  one  case  as  in  the  other."  sonal  obligation,  even  where,  in  the 

On  the  last  point,  however,  see  MoreU  description  of  himself,  he  fully  sets  out 

V.  Codding,  4  Allen,  403,  wntra.    In  the  oorx>oration  of  which  he  is  an  offl- 

Mellen  v,  Moore,  68  Me.  390,  a  note  in  cer.    In  Ins.  Co.  v.  Newhall,  1  Allen, 

the  plural,  "we  promise,"  etc.,  signed  130,  the  note  upon  which  the  action 

"  M.  treasurer  of  the  D.  Association,"  was  brought  was  signed  :     '  Cheever 

was  held  to  be  the  note  of  M.  and  not  Newhall,  President  of  the  Dorchester 

of  the  association.  Avenue  R.  R.  Co.'    As  the  note  con- 
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party  signing  as  "  executor  of  C.  D.,"  he  having  no  power  as 
executor  to  issue  paper.^  It  has  also  been  held  that  the  mere 
attaching  of  a  title  to  the  signer's  name,  such  as  ^^  treasurer/' 
or  "director,"  does  not  itself  shift  the  liability  from  the 
signer  to  the  company  of  which  he  is  the  officer,  unless  in  the 
body  of  the  instrument  he  states  that  he  signs  for  the  com- 
pany, or  unless  it  should  appear  that  he  was  known  by  the 
parties  to  be  acting  as  agent  for  the  company.'  But  it  has 
been  ruled  to  be  otherwise  when  it  is  shown  that  the  party 
signing  has  been  in  constant  habit  of  signing  notes  in  this 
way,  which  have  been  regularly  paid.' — It  follows,  a  fortiori^ 
that  the  party  signing  is  liable  when  there  is  no  indication 

tained  no  words  in  the  body  thereof  planation  of  abbreyiations  nsed.     In 

purporting    to    bind   the   Dorohester  oar  opinion,  the  defendants  in  the  case 

Avenue  Railroad  Company,  it  was  held  at  bar,  in  executing  the  contract,  as- 

to  be  the  ]>er8onal  obligation  of  the  sumed  a  personal  obligation,  and  it 

maker.     The  same  rule  was  held  in  was  not  proper,  we  think,  to  allow 

Fiske  V.  Eldridge,  12  Qraj,  476,  where  them  to  show  by  parol  that  such  wsa 

the  note  was  signed:    *John  8.  Eld-  not  in  fact  the  understanding."    See, 

ridge.  Trustee  of  Sullivan  R.  R. ;'  and  also,  Hajes  v.  Matthews,  63  Ind.  412 ; 

in  Sturdlvaut  r.  Hull,  69  Me.   172,  Cohokea  v.  Rantenburg,  88  m.  219. 

where  the  maker  described  himself  as  ^  Childs  v.  Monins,  2  Br.  &  B.  460 ; 

'  Treasurer  of  St.  Paul's  Parish ;'  and  Forster  v.  Fuller,  6  Mass.  58 ;  Tassey 

in  Barker  v,  Ins.  Co.,   3  Wend.  94,  v.  Church,  4  W.  &  S.  346. 

where  the  maker  described  himself  as  *  Hills  v.  Bannister,  8  Cow.  31. 

'  President  of  the  Mechanics'  Fire  Ins.  *  Jones  v.  Downman,  4  Q.  B.  235  ; 

Co. ;'  and  in  Powers  v.  Briggs,  79  111.  Childs  v.  Monius,  2  Brod.  k  B.  460 ; 

493,  where  the  makers  described  them-  Dutton  v.  Marsh,  L.  R.  6  Q.  B.  361 ; 

selves    as   Mrustees    of    a   specified  Moss   v.    Livingston,  4  Comst.   208; 

church ;  and  in  Moss  v.  Livingston,  4  Rossiter   v.  Rossiter,   8  Wend.  494 ; 

Comst.  208,    where    an   acceptor  de-  Brinley  v.  Mann,  2  Cush.  337  ;  Tall  v, 

scribed  himself  as  '  President  of  Rosen-  Brewster,  9  Johns.  R.  334 ;   Pents  v. 

dale  Manufacturing  Company.'    See,  Stanton,  10  Wend.  277 ;  Stone  v.- Wood, 

also.  Hays  v.  Crutcher,  54  Ind.  260 ;  7  Cow.  453 ;  Hills  v.  Bannister,  8  Cow. 

and  Gregory  v.  Leigh,  33  Texas,  813.  31 ;  Forster  o.  Fuller,   6   Mass.    58 ; 

The    defendant    rely   upon  Lacy  v.  Barker  v.  Ins.  Co.,  .3  Wend.  94 ;  €k>l- 

Lnmber  Co.,  43  Iowa,  510.    Whether  lins  v.  Ins.  Co.,  17  Oh.  St.  215 ;  Scott 

that  case  can  be  reconciled  within  the  v.  Baker,  3  W.  Va.  285  ;  Rand  v.  Hale, 

oases  above  cited,  we  need  not  deter-  3  W.  Va.  495 ;  Wh.  on  Ag.  §§  490, 

mine.    Conceding  that  it  holds  a  fery  504.     In  Baldwin  v.  Bank,  1  Wall, 

different  rule,  it  is  not  authority  for  234,  it  was  held  admissible  to  prove  by 

the  defendants.      The  note   in    that  parol  the  bank  of  which  the  party 

case,  it  was  held,  appeared  upon  its  signing  was  cashier,  he  simply  signing 

face  to  be  the  obligation  of  the  defend-  as  cashier* 
ant  corporation,  at  least  with  an  ex- 
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that  he  acts  on  a  principars  behalf.' — A  distiDctioD  has  been 
taken  in  this  respect  between  sealed  and  unsealed  notes.  If 
an  unsealed  negotiable  note  is  signed  by  A.  as  '^  A.  for  B./' 
B.  is  held  to  be  the  party  to  be  sued.'  A  different  rule,  how- 
ever, has  been  propounded  when  the  agent  executes  a  sealed 
Dote  with  his  own  seal,  and  makes  no  reference  in  the  body  of 
the  instrument  to  the  principal.  Thus,  in  a  Korth  Carolina 
case  in  1881,  the  plaintiff  sued  upon  the  following  bond :  ^^  On 
or  before  January  1, 1879, 1  promise  to  pay  to  the  order  of 
Albert  S.  Bryson,  one  thousand  dollars  with  interest  from 
date,  being  part  payment  of  a  certain  tract  of  land,  for  which 
bond  has  been  given,  bearing  even  date  with  this  note.  Wit- 
ness my  hand  and  seal  this  2d  day  of  July,  1877.  (Signed  by 
H.  S.  Lucas.  [Seal.]  For  Charles  Callender,  President  of  the 
Chester  Mica,  and  Porcelain  Co.)"  It  was  held  by  the  supreme 
court  that  on  this  bond  Lucas  was  personally  liable.' — The 

I  Dutton  r.  Marsh,  L.  R.  6  Q.  B.  from  the  plaintiff  'b  oovenant,  referred 

361 ;  Haverhill  Ins.  Co.  v,  Newhall,  1  to  as  of  the  same  date,  and  which  when 

Allen,   130 ;    Barker    r.    Ins.   Co.,   3  produced  bears  an  earlier  date.    But 

Wend.  94;  Wh.  on  Ag.  §§  449,  504;  waiving  the  discrepancy  in  the  bonds, 

and  see  as  to  agencies  of  corporations,  there  is  no  incongruity  in  the  defend- 

n^vo,  §  134.  ant's  assuming  a  personal  obligation 

*  Ibid.;  Story  on  Agency,  §  144;  for  the  payment  of  the  purchase-money 
Bank  of  Cape  Fear  v.  Wrighty  3  Jones,  for  the  land  sold  and  to  be  oonyeyed  to 
N.  C.  376.  another,  nor  does  this  fact  change  or 

*  "  In  our  opinion,"  said  Smith,  C.  impair  the  individual  liability  in- 
J.^  "the  writing  is  in  effect  as  well  as  curred.  Combe's  case,  9  Coke,  766; 
in  form  the  personal  bond  of  the  de-  Stone  v.  Wood,  7  Cowen,  463 ;  Staok- 
fendant,  notwithstanding  the  mode  of  pole  v,  Arnold,  11  Mass.  27  ;  Wilks  v. 
its  execution  and  signature,  and  this  Black,  2  East,  142 ;  Appleton  v.  Binks, 
proposition  is  fully  supported  by  au-  6  ib.  148 ;  Tippets  v»  Walker,  4  Mass. 
thority.  ITowhere  in  the  body  of  the  595 ;  Duvall  r.  Craig,  2  Wheat.  45 ; 
note  is  the  name  of  any  supposed  prin-  Townsend  v.  Hubbard,  4  Hill,  351 ;  Be 
dpal  mentioned  or  referred  to.  Its  Witt  v.  Walton,  5  Seld.  571 ;  Spencer 
Isnguage  is  entirely  personal, — *  I  pro-  v.  Field,  10  Wend.  87 ;  Quigley  v.  De 
mise  to  pay  Albert  S.  Bryson,*^and  it  Hass,  82  Penn.  St.  267;  Story  on 
concludes  with  the  words,  *  witness  my  Agency,  §§  153  et  seq.;  2  Kent  Com. 
hand  and  seal,'  and  then  the  seal  is  931 ;  Whitehead  v.  Roddick,  12  Ired. 
li&xed  to  the  name  of  the  promisor,  95 ;  Oliver  v.  Dix,  1  Dev.  &  Bat.  Bq. 
the  defendant.  While  the  considera-  158.  These  cases  lead  to  the  conclu- 
tion  recited  is  the  sale  of  a  tract  of  land  sion  that  the  bond  now  in  suit  imposes 
of  which  this  is  a  part  of  the  purchase-  a  personal  obligation  on  the  defendant, 
money,  it  is  not  stated  to  whom  the  and  not  on  the  company  nor  on  its 

\   sale  was  made,  and  this  only  appears    president,  neither  of  whom  is  named 
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addition  by  parties  executing  an  agreement,  of    the  word 
**  committee"  after  their  names,  does  not  relieve  them  from 
personal  liability.    Like  the  addition  of  the  word  ^^  executor," 
it  identifies  a  transaction,  but  does  not  divest  responsibility.^ 
§  811.  Where  a  contract  is  made  with  an  agent  representing 
an  undisclosed  principal,  the  promisee  may  sue  the 
in  case  of     principal  when   disclosed,  though   unknown  to  be 
closed  prin-  Principal  at  the  time  of  the  contract.*    The  excep- 
companfee^  tion,  however,  is  rather  nominal  than  real.     The 
bound  by      proposal  Undoubtedly  is  made  to  A.,  the  agent,  but 
I  '   just  as  it  is  admissible  for  C,  the  creditor,  to  sue  A. 

under  the  name  of  B.,  and  to  show  on  trial  by  parol  that  A., 
named  in  the  contract,  was  really  B.,  B.  being  A.'s  real  name, 
so  it  is  admissible  to  sue  P.  on  the  contract,  and  to  prove  on 
the  trial  that  A.  during  the  negotiation  was  the  mere  repre- 
sentative of  P.,  and  that  P.  was  the  real  party  in  interest.' 
Another  apparent  exception  is  found  in  the  cases  where  the 
statements  made  by  promoters  of  a  company  before  it  had  a 
legal  existence  have  been  held  to  bind  the  company.'  But 
this  may  be  explained  on  the  ground  of  estoppel,  without  in- 
vading the  principle  that  persons  not  parties  to  a  contract  are 
not  liable  to  suit  for  the  non  performance  of  its  conditions. 
The  companies  in  question,  if  they  did  not  authorize,  at  least 
adopted  statements  of  their  promoters,  enjoying  the  franchises 
thereby  obtained,  and  may  on  this  grouqd  have  been  held 
bound  by  such  statements.* 

in  the  body  of  the  instrument,  to  pay  Thomas    v.  Atkinson,   38    Ind.    248  ; 

the  money  specified  and  due  under  it."  Wheeler  v.  Reed,  36  HI.  82;  see  Irvine 

Bryson  t;.  Lucas,  84  N.  C.  680.  v.  Watson,  L.  R.  6  Q.  B.  D.  414. 

1  Ulam  V.  Boyd,  87  Penn.  St.  477.  '  That    undisclosed    principal    may 

*  Wh.  on  Agency,  §  464;  Ch.  on  PI.  sue,  see  supra,  §  802. 

16th  Am.  ed.  (1879),  40;  Addison  v.  «  Pollock,  3d  ed.  209,  citing  Lindl ay, 

Gandasequi,  4  Taunt.  574 ;    Priestly  I.  395-7. 

V.  Fernie,  3  H.  &  C.  977 ;  Thomson  v.  '  Gbvett  v,  Richmond,  7  Sim.  1,  rules 

Davenport,  9  B.  &  C.  78 ;  Dutton  v.  that  in  a  bill  for  specific  performance 

Marsh,  L.   R.  6  Q.  B.  361 ;  Ford  o.  of  an  award,  a  person  not  a  party  to 

Williams,  21  How.  287  ;    Baldwin  v,  the  reference,  who  had  not  in  any  way 

Leonard,   39    Vt.    260  ;    Southard  v,  assented  to  it,  could  be  made  a  party, 

Sturtevant,  109  Mass.  390 ;  Meeker  v,  on  the  ground  that  he  was  interested 

Claghorn,  44  N.  Y.  349  ;  Yonghiogheny  in  the  subject  matter.    This  decision 

Iron  Co.  V.  Smith,  66  Penn.  St.  340 ;  Mr.  Pollock  (3d  ed.  210)  criticizes  as 
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§  812.  We  have  already  seen  that  if  B.,  in  discharge  of  a 
contractual  duty  to  A.,  so  conducts  himself  as  negli- 
gently or  wilfully  to  injure  A.,  he  is  liable  to  A.  in  tort  naaybe 
dama^es.^  An  action  of  tort,  also,  as  we  have  seen,  fo^'^^ge^^f 
lies  against  the  defendant  for  maliciously  procuring  contractual 
a  third  person  to  break  a  contract  with  the  defendant.' 
But  this  must  be  in  an  action  based  exclusively  on  the  tort. 
On  the  contract  a  third  party  cannot  sue.' 

§818.  By  novation,  as  is  elsewhere  more  fully  seen,  Bynova- 
a  new  debtor  may  be  grafted  on  an  old  agreement.^  debtor^may 
Either  to  obtain  the  release  of  the  original  debtor,  ^uced? 
which  by  itself  is  a  good  consideration,  or  to  obtain 
some  benefit  to  the  new  promisor,  emanating  from  the  prom- 
isee, such  a  promise  may  be  validly  made.'^ 

''qnite   contrary  to   principle,'*   and  396  ;  seeVan  Scliaick  v.  R.R.,  38N.  Y. 

holds  that ''  it  cannot  stand  with  Lord  346. 

Cottenham's    decision    in    Tasker   v,  >  Langridge  v.  Levy,  2  M.  &  W.  519 ; 

Small,  3  Mj.  k  Cr.  63,  that  in  a  suit  Wh.  on  Neg.  §  441,  and  oases  there 

for  the  specific  performance  of  a  con-  cited,  and  see  supraf  §  791,  where  a 

tract  third  persons  claiming  an  interest  recovery  against  a  telegraph  company 

in  the  snbject  matter  are  not  even  pro-  by  the  receiver  of  a  wrong  telegram  is 

per  parties.*'     Mr.  Pollock  very  pro-  thus  sustained,  and  Little  v.  Banks, 

perly  adds  that  '*  even  without  this  it  83  N.  Y.  258,  cited  supraf  §  786,  which 

is  surely  obvious  (unless  and  until  a  may  be  explained  on  the  same  ground, 

oourt  of  final  appeal  shall  think  other-  '  Lumley  v.  Gye,  2  E.  &  B.  216 ;  aff. 

wise)  that  A.  and  B.  have  no  business  Cattle  v,  Stockton  Water  Works,  L.  R. 

to  submit  C.*s  rights  to  the  arbitration  10  Q.  B.  458 ;  Bowen  t;.  Hall,  L.  R.  6 

of  D."  Q.  B.  D.  333 ;  see  Wald's  Pollock,  188, 

That  a  company  can  ratify  a  contract  citing  Walker  i;.  Cronin,  107  Mass.  555 ; 

made  by  its  promoters  before  its  organi-  Rice  v.  Manl^,  66  N.  Y.  82 ;  Jones  v. 

aation  was  denied  in  Empress  Engineer-  Stanley,  76  N.  C.  355,  and  other  cases, 

ing  Ck>.  in  re,  L.   R.  16  Ch.   D.  125,  '  Atkinson  t;.  Water  Works,  L.  R. 

overruling  Spiller  v.  Paris  Rink,  L.  R..  2  Ex.  D.  441 ;  Nickerson  v.  Hydraulic 

7  Ch.  D.  368.     '*  Companies  have  been  Works,  46  Conn.  24 ;  Davis  v.  Water 

held  in  equity  to  be  bound  by  the  Works,  54  Iowa,  61 ;  cited  supra,  §  786. 

agreements  of  their  promoters,  but  on  But  see  Little  v.  Banks,  83  N.  Y.  258^ 

grounds  independent  of  contract. "  Pol-  cited  supra,  §  786. 

lock,  3d  ed.  119,  citing  Lindley,  i.  363,  ^  See  §§  852  et  seq, 

*  See  supra,  §  505. 
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III.   JOINT  PLAINTIFFS  AND  DEFENDANTS. 

1.  Plaintiffs. 

§  814.  Where  a  contract  is  made  for  the  benefit  of  two  or 

more  joint  promisees,  all  must  join  in  the  suit  ;^  nor 

promisees     will  a  disclaimer  even  by  deed  by  one  of  such  joint 

must  join.    prQnjigggg  Qf  ^n  interest  in  the  debt  discharge  it 

from  his  control  so  as  to  enable  his  joint  promisees  to  sue 
without  him." — As  will  be  hereafter  seen,  death  severs  a 
joint  contract  so  that  the  survivor  can  sue ;  and  a  severance, 
also,  is  worked  by  one  of  the  joint  creditors  settling  with  the 
debtor  for  his  claim  in  such  a  way  as  not  to  work  a  release.' 
It  has  been  also  held  that  a  severance  may  be  worked  by  the 
acceptance  by  each  of  the  joint  promisees  of  special  indepen- 
dent promises  from  the  debtor.* 

otherwise  §  ^^^'  ^^®^»  howcvcr,  the  promisees  are  not 
when  ere-  joiut,  but  Several — f.  ^.,  when  on  the  face  of  the 
several.        obligation  each  has  a  distinct  interest — any  one  of 

A  Leake,  2d  ed.  140,  452 ;  I  Smith's  Penn.  St.  126  ;  Jacobs  t;.  Davis,  34  Md. 

L.  C.  7th  ed.  877 ;  Pease  v.  Hirst,  10  204 ;  Tapsoott  v,  WiUiams,  10  Ohio, 

B.  k  C.  122 ;  Hopkinson  v.  Lee,  6  Q.  442 ;  Sims  v.  Tyre,  3  Brev.  249  ;  Lacas 

B.  964 ;  Rose  v.  Ponlton,  2  B.  &  Ad.  v.  McAlillj,  1  McMul.  311.  That  one 
822;  Soorsbie  v.  Park,  12  M.  &  W.  partj  may  use  the  name  of  another 
146 ;  see  Wakefield  v.  Brown,  9  Q.  B.  without  his  consent,  on  tendering  in- 
209 ;  Jordan  v.  Wilkins,  3  Wash.  C.  demnity,  see  Chambers  v.  Donaldson, 

C.  40 ;  Dob  v,  Halsey,  16  Johns.  34 ;  9  East,  471 ;  Wright  v.  MoLemore,  10 
Heron  v,  Hoffner,  3  Rawle,  393 ;  Wil-  Yerg.  235. 

son  V.  Wallace,  8  S.  &  R.  53 ;  Archer  >  Austin    v.   Walsh,   2  Mass.  405  ; 

V.  Bogue,  3  Scam.  526  ;  Hervey  v.  Mt.  Baker  v.  Jewell,  6  Mass.  460 ;  Beach  u. 

Pleasant,  70  Mo.  500.  Hotchkiss,  2  Conn.  697 ;  Ch.  on  PI. 

«  Ibid. ;  Petrie  r.  Bury,  3  B.  &  C.  16th  Am.  ed.  (1879)  11. 
353;  Wetherell  v. Langston,l  Ex.634;  «  Ibid. ;  Austin  v.  We>h,  2  Mass. 
see  Dicey  on  Parties,  Am.  ed.  1879, 11,  401 ;  Oould  t;.  Gould,  6  Wend.  263. 
104.  And  see  as  sustaining  the  text  That  a  party  who  is  obligor  in  a  joint 
Ulmer  v,  Cunningham,  2  Greenl.  117 ;  claim,  of  which,  with  others,  he  is 
Moody  V.  Sewall,  14  Me.  295  ;  Hilliker  obligee,  cannot  maintain  an  action  at 
V.  Loop,  5  Vt.  116 ;  Wright  v.  Post,  3  law  on  the  claim,  see  Bedford  t\  Brut- 
Conn.  142  ;  Halliday  v.  Doggett,  6  Pick,  ton,  1  Bing.  N.  C.  399;  Beecham  v. 
359;Tatev.In8.Co.,13Grey,79;Dobr.  Smith,  £.  B.  &  E.  442;  Faulkner  v. 
Halsey,  16  Johns.  34 ;  Swelgart  v.  Berk,  Faulkner,  73  Mo.  339  ;  supra^  §  805.  It 
8  S.  &  R.  308 ;  Micheuer  v.  Dale,  23  is  otherwise  with  joint  and  seyeral  ob- 
Pdun.  St.   59;  Meason  v,  Eaine,  67  ligations.    Ibid. 
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them  may  sue.^  But  the  mere  designating  of  the  shares 
of  the  promisees  does  not  produce  a  severance  unless  it 
should  appear  that  it  was  intended  that  each  party  should 
separately  sue  for  his  specific  claim."  It  is  otherwise,  how- 
ever, when  the  interests  of  the  promisees  are  practically 
several.'  The  tests  given  by  Mr.  Dicey*  are  (1)  "  where  there 
is  a  separate  consideration  proceeding  from  different  persons, 
there  is  considered  to  be  a  contract  with  each  of  them,  and 
they,  therefore,  cannot  join  in  an  action  for  breach  of  con- 
tract."* (2)  "Where  the  consideration  moves  from  several 
persons  jointly,  such  persons,  as  having  the  joint  legal  interest 
in  the  contract,  should  be  joined  as  plaintiffs  in  suing  for  a 
breach  of  the  contract."* 

§  816.  The  question  of  the  relationship  of  promisees  to  each 
other  in  this  connection  is  one  of  construction.^    It 
has  been  said,  indeed,  that  when  the  promisees  have  one^o^Ton- 
separate  and  unequal  interests,  then  their  claims  are   struction 

1  ii  lo-Tfc  1-1        IT.   11  ^^^  parol 

to  be  regarded  as  several."  But  this  should  yield  to  expiana. 
the  general  meaning  of  the  document.  Parties 
having  separate  and  unequal  interests  may  agree  to  become 
joint  promisees ;  those  having  equal  interests  to  become  several 
promisees,  and  so  with  regard  to  debtors.*  But  when  the  in- 
terest of  the  promisees  is  entire,  and  the  debt  is  limited  to 
them  in  aggregate,  the  inference  is  that  the  obligation  is  joint.*® 

>  Geer  v.  Richmond,  6  Vt.  76 ;  Cata-  v.   Leese,  4  M.  &  W.  295 ;   Lucas  v. 

wissa  R.  R.  v.  Titus,  49  Penn.  St.  277 ;  Beale,  10  C.  B.  739. 

Qttisenberrj  v.  Artis,  1  Duvall,  30.  »  Lush,  Practice,  3d  ed.  21 ;  Jones 

«  Byrne  v.  Fitzhugh,  1  C.  M.  &  R.  w.  Robinson,  1  Exch.  454 ;  Agacio  v. 

613 ;  see  Hall  ».  Leigh,  8  Cranch,  50  ;  Forbes,  14  Moo.  P.  C.  160. 

Blanchard  v.  Dyer,  21  Me.  Ill ;  Pear-  7  Supra^  §  641  e<  aeq,,  803. 

son  r.  Parker,  3  N.   H.   366 ;   Smith  "  Shep.  Touch.  166,  Preston^s  note ; 

V.  Talcott,  21  Wend.  202 ;  Settembre  v.  Servante  v.  James,  10  B.  &  C.  410 ; 

Putnam,  30  Cal.  490.  Eccleston  v.  Clipsham,  1  Wms.  Saund. 

s  Ship  Polomac  in  re,  2  Black.  581 ;  153 ;  Ludlow  v.  McOea,  1  Wend.  228 ; 

Hall  V.  Leigh,  8  Cranch,  50 ;  Bunker  Phillips  v.  Bonsall,  2  Binn.  138. 

p.  Tufto,  55  Me.  180 ;  Sharp  v.  Conk-  «  Mills  v.  Ladbroke,  7  M.  &  G.  28  ; 

ling,  16  Vt.  355 ;   Yates  v.  Foot,  12  Poole  v.  HiU,  6  M.  &  W.  835 ;  HaU  v. 

Johns.  1 ;  Fauble  v,  Dayis,  48  Iowa,  Leigh,  8  Cranch,  50. 

462;  Jones  u.  Etheridge,  6  Port.  208.  ^  Lane  v.  Drinkwater,  1  C.  M.  &  R. 

*  Parties  (Am.  ed.  1879),  106.  613 ;  May  v.  May,  1  C.  &  P.  44 ;  Pick- 

*  Hill  V,  Tucker,  1  Taunt.  7 ;  Chanter  ering  t;.  De  Rochemont,  45  N.  H.  76. 
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The  distinction  is  illustrated  by  rulings  to  the  effect  that  when 
a  payment  is  made  by  several  from  ti  joint  fund,  belonging  to 
them  in  solido,  they  must  join  in  a  suit  for  reimbursement ;  but 
that  it  is  otherwise  if  the  payment,  though  joint,  is  made  up 
by  the  contributors  from  their  individual  means.^  When 
sureties,  also,  pay  a  debt  jointly,  and  this  is  all  that  appears  in 
the  transaction,  they  must  join  in  the  action  against  their 
principal ;'  but  this  yields  to  any  inferences  that  the  payment 
was  by  individual  separate  contribution,  in  which  case  each 
surety  is  to  sue  separately.' — Where  the  intention  is  that  the 
promisees  are  to  have  separate  interests,  then  their  claims  are 
to  be  construed  as  several.  Such  is  the  ease  with  composition 
deeds  by  debtors  giving  each  promisee  a  distinct  interest;^ 
and  when  distinct  and  inconsistent  duties  are  to  be  performed 
to  the  promisees  individually,  this  implies  severance.^ — A  note 
payable  to  A.  or  B.  has  been  held  to  make  A.  and  B.  joint 
payees.^ — Parol  evidence,  also,  in  case  of  latent  ambiguities,  is 
admissible  to  explain  the  relations  of  the  parties.^ 

§  817.  The  prevalent  opinion  at  common  law  is  that  a  con- 
tract cannot  be  so  framed  as  to  give  the  promisees 
Plaintiffs      the  riffht  to  sue  on  it  both  jointly  and  severally.® 

cannot  sue  °       ,  it 

both  joinuy    The  promisecs  must  be  held  as  entitled  to  sue  either 

aUy.**^^^     jointly  only  or  severally  only.*    Obligations  of  this 

class,  therefore,  must  be  construed  to  be  joint,  or 

joint  and  several,  as  the  case  may  be.^**    And  it  has  been  held 

1  Pearson  v.  Barker,  3  N.  H.  366 ;  '  Wh.  on  Ev.  §§  949  tt  Beg.;  Cro68  o. 

Appleton  V.  Bascom,  3  Met.  169 ;  Smith  Williams,  72  Mo.  677  ;  mqtra,  §  804. 

V.  Hioks,  1  Wend.  206.  >  2  Ch.  on  Cont.  11th  Am.  ed.  1341 ; 

•  Appleton  V.  Bascom,  3  Mete.  169  ;  Dicej,  ut  supra^  111 ;  Bradbume  v.  Bot- 
Clapp  V.  Rice,  15  Gray,  557  ;  Goald  v.  field,  14  M.  &  W.  559,  573 ;  James  v, 
Gould,  6  Wend.  263.  Emery,  8  Tannt.  245 ;  Dob  v.  Halsej,  16 

>  Lombard  v.  Cobb,  14  Me.  222.  Johns.  34 ;  Sweigart  v.  Berk^  8  S.  &  R. 

«  Gresty  v.  Gibson,  L.  R.  1  Exoh.  112.  308. 

•  Owston  V,  Ogle,  13  East,  538  ;  •  See  Pagh  v.  Stringfleld,  3  C.  B.  N. 
Brand  v.  Boiiloott,  3  B.  &  P.  235 ;  S.  2 ;  S.  C,  4  C.  B.  N.  S.  364 ;  Broom, 
JeweU  V.  Canard,  3  Wood.  &  M.  277;  Parties,  2d  ed.  §§  20-21 ;  Lush,  Prao- 
Olmstead  v.  Bailej,  36  •Conn.  584.  tice,  3d  ed.  222;  Jewell  v.  Cnnard,  3 

•  Willoughby  v.  Willoughby,  5  N.  H.  Wood.  &  M.  277. 

244 ;  Osgood  v.  Pearsons,  4  Gray,  456  ;  lo  sungsby's  case,  6  Co.  19  a  ;  Brad- 

thoagh  see  Ellis  v.  MoLemoor,  1  Bailey,  bnme  v.  Botfield,  14  M.  k  W*  573.  This 

13,  and  Ch.  on  PI.  16th  Am.  ed.  (1879),  rale  is  criticized  by  Rolfe,  B.,  in  Keight- 

10.  ley  V.  Watson,  3  Ex.  724,  saying :  <'  it 
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that  the  obligation  cannot  be  treated  as  joint  so  far  as  con- 
cerns some  of  the  obligors,  and  several  so  far  as  concerns  others; 
it  must  be  regarded  as  joint  as  to  all,  or  several  as  to  all.^ 
Bat  in  the  same  contract  there  may  be  two  distinct  covenants, 
one  joint,  and  the  other  several.' 

§  818.  All  the  members  of  a  partnership  shonld  be  plaintiffs 
in  a  suit  on  a  debt  due  the  firm  ;*  nor  does  it  make  ^^^    ^ 
any  difference  that  the  partnership  has  been  dis-  ners should 
solved  between   incurring  the  debt  and  bringing  ' 

suit.^  The  names  of  dormant  partners,  not  privy  to  the  con- 
tract, like  the  names  of  undisclosed  principals,  may  be  omit- 
ted.' And  a  partner  who  is  the  sole  ostensible  party  to  the 
contract,  and  exclusively  interested  in  it,  can  sue  on  it  alone.* 

§  819.  Members  of  a  partnership,  or  of  any  business  associa- 
tion in  general,  cannot  depute  any  one  person  to 
represent  them  for  the  purpose  of  bringing  suit.^  tionasto 
In  England  this  question  has  arisen  from  the  efforts  ni^<^^if.^^ 
of  unincorporated  societies  to  get  rid  of  the  difficul-   t«yora 

*  ,   .  suing  as 

ties  attending  joint  suits  by  appointing  a  specific  represent*. 
person  to  sue  on  contracts  in  which  they  are  inter- 
ested. Attempts  of  this  kind,  however,  have  failed  on  the 
ground  ^  that  the  proper  person  to  bring  an  action  is  the  per- 
son whose  right  has  been  violated.'*'  This  principle  has  been 
held  to  invalidate  a  suit  brought  by  the  managers  of  an 

is  dear  that  parties  can  so  contract  bj  96  ;    Oonld  r.  Gonld,   6  Wend.  264 ; 

separate   deeds ;    whj,  then,    shonld  Wilson  r.  Wallace,  8  S.  &  R.  53. 

they  not  be  able  to  do  so  by  separate  ^  Page  r.  Wolcott,  15  Oraj,  536. 

eovenants  in  the  same  deed  f"  Grestj  *  Skinner  r.   Stocks,  4  B.  &  Aid. 

V.  GifaMm,  L.  R.  1  Ezch.  112 ;  see  Howe  437  ;  Steel  v.  Western,  7  Moore,  31 ; 

r.  Hendley,  25  Me.  116.  Lapham  v.  Greeh,  9  Vt.  407  ;  Lord  r. 

1  CabeU  r.  Vaughan,  1  Wms.  Sannd.  Baldwin,  6  Pick.  352;  Beach  v.  Haj- 

291 ;  Streatfield  r.  HaUidaj,  3  T.  R.  782 ;  ward,  10  Ohio,  455. 

see  infra,  §§  S25  et  Meq.  •  Parsons    r.   Crosbj,   5   Esp.   199 ; 

'James  v.  Emorj,   8  TaonU  245;  Glossop  r.  Colman,  1  Stark.  21 ;  Daren- 

Dnrsl  r.  Craig,  2  Wheat.  45 ;  Cal-  port  v.  Rackstrow,  1  C.  &  P.  89. 

▼ert  r.  Bradlej,  18  How.  C.  8.  560;  '  Parsons    r.  Crosbj,  5  Esp.   199; 

Sharp  r.  Conklin,  16  Vt.  355.  Barker  v.  Stabbs,  1  M.  &  G.  44. 

*  Ch.    on    PI.    16th   Am.    ed.    13 ;  •  Willes,  J.,  Gra/  r.  Pearson,  L.  R. 

Siorf,    Part.   §  241 ;    CoU/er,    Part.  5  C.  P.  568  ;  see  Sweigart  v.  Berk,  8  8. 

§§  649  er  teq.;  HaUidaj  r,  Doggett,  6  &  R.  308 ;  Dioej,  wt  smpra,  116. 
Pick.  359 ;  Hewes  v.  Bajlej,  20  Pick. 
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unincorporated  mutual  marine  insurance  compatiy;^  by  the 
purser  for  the  time  being  of  a  cost-book  company ;'  and  by 
the  directors  of  a  company.'  Even  negotiable  paper  made  to 
the  treasurer  for  the  time  being  of  an  unincorporated  society 
is  open  to  the  same  objection,  the  reason  given  being  that 
'^  the  payee  must  be  a  person  capable  of  being  ascertained  at 
the  time  of  making  the  note  or  accepting  the  bill."^  It  is 
otherwise,  however,  when  to  the  actual  contracting  parties 
{e,  ^.,  the  trustees  of  a  particular  chapel)  is  joined  the  treasurer 
alternatively,  since  the  treasurer  is  to  be  regarded  in  such  case 
as  the  agent  of  the  trustees  to  receive  the  money .^  There  is 
nothing,  also,  in  this  rule  which  prevents  the  parties  to  simple 
contracts  not  based  on  negotiable  paper  from  providing  that 
one  of  their  number  shall  be  empowered  to  sue  for  any  breach 
of  the  contract  for  the  benefit  of  all  but  the  parties  sued.* 
This  is  common  in  parttiership  agreements  in  which  it  is 
stipulated  that  one  partner  may  sue,  in  the  names  of  all  but 
the  delinquent,  for  whatever  may  be  due  from  a  defaulting 
partner.'  In  equity,  however,  and  in  common  law  courts 
having  equity  jurisdiction,  any  one  member,  either  in  his  own 
behalf  or  on  behalf  of  himself  and  others,  may  proceed  for  an 
account;  and  in  England  '^  the  rules  of  the  supreme  court,  fol- 
lowing the  former  practice  of  the  court  of  chancery,  now  pro- 
vide that  ^  where  there  are  numerous  persons  having  the  same 
interest  in  one  action,  one  or  more  of  such  parties  may  sue  or 
be  sued,  or  may  be  authorized  by  the  court  to  defend  in  such 
action  on  behalf  or  for  the  benefit  of  all  parties  so  interested.'  "^ 
The  only  exception  is  that  a  person  not  really  interested  can- 
not be  put  forward  as  a  representative.* 

^  Gray  v,  Pearson^  ut  supra*  *  See  Dicej,  vt  tupra,  116 ;   Hybart 

«  Hybart  r.  Parker,  4  C.  B.  N.  S.  v.  Parker,  4  C.  B.  N.  S.  209. 

209.  7  Radenharst  v.  Bates,  3  Bing.  463  ; 

>  Hall  V.  Bainbridge,  1  Man.  &  G.  Pollock,   3d  ed.  221.      <<0f  coarse," 

42 ;  Phelps  t;.  Lyle,  10  A.  &  E.  113.  says  Mr.  Pollock  commenting  on  this 

*  Pollock,  3d  ed.  223,  citing  Storm  case,  *Uhey  most  take  care  to  make 

v.  Stirling,  3  E.  &  B.  832,  under  name  the  penalty  not  to  the  whole  firm,  bnt 

of  Cowie  V.  Stirling,  6  B.  &  B.  333  ;  to  the  members  of  the  firm  minus  the 

Yates  t;.  Nash,  8  C.  B.  N.  S.  581.  offending  partner.*' 

Holmes  v.  Jacques,  L.  R.  1  Q.  B.  >  Pollock,  3d  ed.  223. 

376.  •  Ibid. 
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§  820.  Upon  the  death  of  a  joint  promisee,  the  survivor 
alone  can  sue,  and  on  the  death  of  the  survivor  the  q^  ^^^^^ 
right  accrues  solely  to  his  personal  representatives.^  of  joint 

°  .^  r  r  pfomisee 

In  equity,  however,  the  survivor  who   collects  a  debt  sur- 
debt  may  be  liable  to  the  personal  representatives  ^^^' 
of  the  deceased  promisee.'    But  the  executor  o£  a  deceased 
promisee  cannot  be  joined  with  the  surviving  promisee.'    No 
each  survivorship  exists  as  to  several  debts.^ 

§  821.  When  there  are  two  or  more  joint  promisees,  a  release 
by  one  releases  for  all,  and  a  receipt  by  one  is  a  re- 
ceipt for  all.*    The  court,  however,  will  set  aside  a  promisee 
release  that  is  plainly  fraudulent,  so  far  as  concerns  J^aJel^^ 
joint  creditors;*  though  not  because  the  party  releas- 
ing, if  a  party  to  the  record,  and  representing  an  interest,  had 
no  actual  personal  interest.^     But  supposing  the  release  to 
be  bona  Jide^  it  operates  where  it  is  validly^  executed  by  one 
of  several  joint  creditors,  whether  acting  in  a  personal  or 
fiduciary  capacity,  as  a  release  of  the  debt  so  far  as  concerns 
all  the  joint  creditors.'    It  is  only  in  cases  where  the  release 

.     >  Leake,  2d  ed.  453 ;  Ch.  on  PL  16th  63 ;  Herbert  v.  Piggett,  2  C.  &  M.  384 ; 

Am.  ed.  21 ;  Martin  v.  Crompe,  1  Ld.  Rawstorne  v.  Gandell,   15   M.   &  W. 

Ray.  340 ;  Jones  v.  Yates,  9  B.  &  C.  304 ;  Tuckerman  v,  Newball,  17  Mass. 

532;  Anderson  v.  Martindale,  1  East,  581;  Wiggin  i;.  Tador,  23  Pick.  444; 

497 ;  JeU  v.  Donglass,  4  B.  &  Aid.  374 ;  Pierson  v.  Hooker,  3  Johns.  68 ;  Napier 

Crocker  p.  Beall,  1  Low.  416 ;  Burnside  v.  MoLeod,  9  Wend.  120 ;  Newoomb  v. 

p.    Merrick,   4   Met.   540 ;    Murray  v.  Rajnor,  21  Wend.  108 ;  Braen  v.  Mar- 

Mumford,  6  (}ow.  441 ;  Stowell  v.  Drake,  quand,  17  Johns.  58 ;  and  cases  cited 

3  Zab.  310 ;  ^sler  v.  McCants,  4  Rich.  tn/ra»  §§  949,  957.     As  to  whether  an 

46.  informal  discharge  operates  as  a  re- 

*  Martin  v.  Crompe,  1  Ld.  Raj.  340 ;  lease,  see  infra,  §  941.    As  to  release 
Anderson  v.  Martindale,  1  East,  497 ;  generally,  see  tn/ra,  §  1031. 
Vickers  v,  Ck>well,  1  Bear.  529 ;   see  ^  Jones  v,  Herbert,  7  Taunt.  421 ; 
supra,  §§  765-6.  Piercy  ».  Pynney,  L.  R.  12  Eq.  69 ; 

*  Smith  p.  Franklin,  1  Mass.  480 ;  Barker  p.  Richardson,  1  Y.  &  J.  362 ; 
Peters  p.  Davis,  7  Mass.  257 ;  Clark  p.  Skaife  p.  Jackson,  3  B.  &  C.  422 ; 
Parish,  1  Bibb,  547,  3  Bibb,  261 ;  Mur-  Gram  p.  Cadwell,  5  Cow.  489  ;  see 
phy  P.  Bank,  5  Ala.  421.  Phillips  p.  Clagett,  11  M.  &  W.  84. 

«  1  Saand.  153 ;  Enys  p.  Donnithorne,  '  Gibson  p.  Winter,  5  B.  &  Ad.  102. 

2  Burr.  1197 ;  Carthrae  p.  Brown,  3  »  Infra,  §  941. 

Leigh,  98.  '  Ibid. ;  2  Ch.  on  Cont.  11th  Am.  ed. 

■  Infra,  §  949 ;  Dicey,  vt  wpra,  108 ;  1152 ;  Bac.  Abr.  Release,  D.     Wilkin- 

Jaccmb  p.  Harwood,  2  Ves.  Sen.  265  ;  son  v.  Lindo,  7  M.  &  W.  81 ;  Halsey  p. 

Johnson  p.  Holdsworth,  4  Dow.  P.  C.  Whitney,  4  Mason,  206 ;    Decker  v, 
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is  given  in  fraud  of  the  other  joint  creditors  and  in  collusion 
with  the  debtor  that  equity  will  interfere.* 
§  822.  An  unamended  non-j(9inder  of  a  plaintiff  who  ought 
to  be  joined,  if  it  appears  on  the  pleadings,  is  fatal 
Joinder  of     On  demurrer;'  if  it  appears  on  trial,  and  is  not 
unieM*^'      amended,  is  ground  for  a  nonsuit,  or  for  a  verdict 
amended,     for  the  defendant*    Under  the  English  statutes, 
now  in  substance  adopted  in  most  jurisdictions  in 
this  country,  the  defect  of  non-joinder  of  plaintiffs  can  be 
cured  before  or  during  trial.*    At  common  law,  in  arrest  of 
judgment  or  in  error,  such  non-joinder,  if  material,  and  if  ap- 
parent on  the  record,  will  be  fatal.* 
§  823.  What  has  been  said  of  non-joinder  applies  to  mis- 
joinder, when  such  misjoinder  affects  the  cause  of 
ed  mis-        actiou.    But  iu  England,  when  an  action  is  ^^ brought 
piaintiffs  18  by  A.  and  B.,  which  should  be  brought  by  B.  alone, 
consiiLnt    j^dgDQ^nt  (undcr  the  common  law  procedure  act, 
with  cause    and  uudcr  similar  statutes  in  this  country)  may  be 
given  in  favor  of  such  one  (or  more)  of  them  as  are 
entitled  to  recover.    Bat  the  defendant,  though  unsuccessful, 
is  entitled  to  any  costs  occasioned  by  the  misjoinder."* 

Livingston,  15  Johns.  479  ;  Mnrray  v,  *  Gi.on  PI.  16tb  Am.  ed.  16  ;  1  Sannd. 

Blatcbford,  1  Wend.   583;    Smith   v.  154,  note  (1);  Snelgroye  v.  Hunt,  2 

Stone,  4  Qill  &  J.  310.  Stark.  374;   Wiggin  i;.  Cummings,  8 

I  Leake,  2d  ed.  933 ;  Piercj  v.  Fyn-  Allen,  353 ;  Wriglit  v.  Post,  3  Conn, 

ney,  L.  R.  12  £q.  69.  142 ;  Ziele  v.  Campbell,  2  John.  Ca. 

•  Ch.  on  Fl.  16th  Am.  ed.  16  ;  Debolt  384 ;  Wilson  v.  WalltMe,  8  S.  &  R.  53. 
V,  Carter,  31  Ind.  35J>.  Aliter  hy  statute.    Lewis  v,  MoNatt,  65 

s  Dioey  on  Parties,  Am.  ed.   1879,  N.  C.  63. 

502;   Leake,  2d  ed.  453;  Chanter  v.  •  Dicey  on  Parties  (Am.  ed.  of  1879), 

Leese,  4  M.  &  W.  295  ;  Baker  v.  Jewell,  504,  citing  Bremner  v,  Hull,  L.  R.  1  C. 

6  Mass.  460  ;   Beach  v.  Hotohkiss,   2  P.  748 ;  see  Lillard  r.  Ruokers,  9  Yerg. 

Conn.   697 ;  Ehle  v.  Pnrdj,  6  Wend.  64.     In  Whiting  v.  Cook,  8  Allen,  63, 

629  ;  Waldsmith  v,  Waldsmith,  2  Ohio,  it  was  held  that  it  was  error  requiring 

156.  reversal  to  enter  a  Joint  judgmept  for 

*  Wickens  v.  Steel,  2  C.  B.  N.   S.  a   sum   of   money  bequeathed  to  be 
488 ;  Robson  v,  Doyle,  3  E.  &  B.  396 ;  equally  diyided  between  plaintiffs. 
Wilkin  V.  Reed,  15  C.  B.  192. 
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2.  Defendants. 

%  824.  Joint  promisors  or  contractors  must  be  sued  jointly, 
the  rule  being  that  where  several  persons  are  jointly 
liable  on  a  contract,  they  must  all  be  sued  in  an  ac-   fendanu 
tion  for  the  breach  thereof;'  and  this,  though  the  J^edjoinUy 
promisors  agree  among  themselves  that  the  duty  is 
to  be  performed  by  one  of  them  exclusively.^    The  rule,  how- 
ever, does  not  apply  where  a  co-debtor  lives  out  of  the  juris- 
diction;* or  where  he  is  not  capax  negotii;^  or  where  he  is 
relieved  by  the  statute  of  limitations.'^ 

§  825.  ^'  If  A.  and  B.  covenant  jointly  and  severally,  the 
covenant  may  be  joint  or  several,  and  the  cove- 
nantors may  be  sued  either  altogether,  or  all  of  them   be  joint  or 
apart,  at  the  election  of  the  covenantee."*    A  joint  ®®^®^^- 
and  several  promissory  note,  therefore,  may  be  treated  either  as 
a  joint  note,  or  as  a  series  of  as  many  separate  notes  as  there 
are  distinct  joint  and  several  makers^    Hence  every  joint  and 
several  debt  includes  a  joint  debt,  and  as  many  several  debts 
as  there  are  debtors.    When  the  debt  is  several  as  well  as  joint, 
the  plaintiff  is  at  liberty  to  proceed  against  the  parties  jointly, 
Or  each  separately,  though  their  interest  be  joint.® 

1  Dioej,  lit  ntpra^  230 ;  Ch.  on  PI.  ley,  3  Rawle,  251 ;   Kniselj  v,  Shen- 

16th  Am.  ed.  48 ;  1  Wms.  Saand.  291 ;  berger,  7  Watts,  193. 

Piatt  on  Co7.  117 ;  Begga  v.  Butler,  9  ?  Beeoham  r.  Smith,  £.  B.  &  B.  442 ; 

Paige,  226  ;  Pollard  v.  Collier,  8  Ohio,  Owen  v.  Wilkinson,  5  C.  B.  N.  S.  526. 

43 ;  McCall  v.  Price,  1  McCord,  82.    As  •  Gh.  on  PI.  16th  Am.  ed.  51 ;  2  Ch. 

to  mode  of  objecting  to  non-joinder  see  Cont.  11th  Am.  ed.  1355  ;   1  Saand. 

>V^i  §  ^33*  l^d3,  note  (1).    In  Massachusetts  per- 

*  Lodge  v.  Bicas,  3  B.  &  Aid.  611.  sons  severally  liable  upon  contracts  in 
See  on  this  point  rnqtra^  §  808.  writing  including  all  parties  to  nego- 

'  JoU  v.  Curzon,  4  C.  B.  249.  tiable  paper,  may  be  joined  in  the  same 

*  See  Boyle  v.  Webster,  17  Q.  B.  cause  of  action.  See  Wallis  v.  Carpeu- 
950.  ter,  13  Allen,  19 ;    Costigan  v.  Lunt, 

■  BoydeU  v.   Drummond,  2  Camp.  104  Mass.  217. 
157.  ''  Each  party  to  a  joint  contract  is 

*  Leake,  2d  ed.  454,  citing  Shepp.  severally  liable  in  one  sense,  t.  e.,  if 
Touch,  by  Preston,  166,  180 ;  Fletcher  sued  severally  and  he  does  not  plead  in 
V.  Dyche,  2  T.  R.  32 ;  see  Hemmenway  abatement,  he  is  liable  to  pay  the  en- 
r.  Stone,  7  Mass.  58 ;  Feokham  v.  North  tire  debt ;  but  he  is  not  severally  liable 
Parish,  16  Pick.  274 ;  Ernst  v.  Bartle,  in  the  same  sense  as  he  is  on  a  joint 
1  John.  Ca.  319 ;  MoCready  v.  Freed-  and  several  bond,  which  instrument, 
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§  826.  The  question  whether  a  debt  is  joint  or  joint  and 
Question  is  ®®^®'^*^  depends  on  the  construction  of  the  terms 
one  of  con-  used.^  "  With  Tcspect  to  the  rights  of  two  or  more 
persons  joining  in  a  contract  as  creditors,  the  general 
rule  of  construction  is  to  the  effect  that  a  contract  will  be 
construed  to  be  joint  or  several,  according  to  the  interest  of 
the  parties,  if  the  words  are  capable  of  that  construction,  or 
even  if  they  are  not  inconsistent  with  it ;  if  the  words  are 
ambiguous  or  will  admit  of  it,  the  contract  will  be  joint  if 
the  interest  be  joint,  and  it  will  be  several  if  the  interest  be 
several."*  What  has  been  said  with  regard  to  written  promises 
applies  equally  to  implied  promises.  The  intent  of  the  par- 
ties is  to  prevail.'  But  as  a  general  rule,  where  the  consider- 
ation is  joint  the  promise  is  joint.* 

Debt  due  §  ^^7.  When  a  debt  is  payable  by  two  or  more 

on  lu  face  debtors,  it  is  on  its  face  joint,  and  not  joint  and 
or  more  Several.*^  The  question,  however,  is  one  of  construc- 
joint.  tion,  to  be  governed  by  a  survey  of  the  entire  docu- 

ment.* 

though  on  one  piece  of  parchment  or  >  Leake,  2d  ed.  457 ;  Shepp.  Touch, 

paper,  in  effect  composes  the  Joint  bond  by  Prest.  166;  adopted  in  Sorsbie  v. 

of  all  and  the  several  bonds  of  each  of  Park,  12  M.  &  W.  146 ;  and  Keightley 

the  obligors." — Parke,  B.,  in  King  v.  v.  Watson,  3  Ex.  716 ;  and  see  Ludlow 

Hoare,  13  M.  &  W.  505.  v.  McCrea,  1  Wend.  228. 

**  When  the  contract  is  Joint  and  *  Hall  v,  Leigh,  8  Granch,  61 ;  Boggs 

several,  and  the  debt  or  demand  con-  v.  Curtin,  10  S.  &  R.  211 ;  Bupraj  §§ 

siderable,  it  is  most  advisable  to  pro-  627  et  seq. 

ceed  separately,  for  if  all  the  parties  *  Supra,  §§  506  et  seq,;  Jones  &•  Rob- 
be  Joined,  and  one  of  them  die  after  inson,  1  Exch.  454 ;  Chanter  v.  Leese, 
judgment  and  before  execution,  the  5  H.  &  W.  701 ;  Hatsall  v.  Griffith,  2  Or. 
remedy  at  law  against  the  personal  &  M.  679.  Joint  obligations  are  Joint 
estate  or  assets  of  the  deceased  is  de-  and  several  under  the  Missouri  statute, 
termined.''— Ch.  on  PI.  16th  Am.  ed.  Knox  Go.  Bk.  v.  Gottey,  70  Mo.  150. 
(1879),^!  ;  Foster  v.  Hooper,  2  Mass.  ■  Shep.  Touch.  375  ;  King  v,  Hoare, 
572 ;  Gom.  v.  Miller,  8  S.  &  R.  452.  13  M.  &  W.  499  ;  English  v.  BlundaU, 

1  See  supra,  §§  641  et  seq. ;  infra,  §  8  G.  &  P.  332 ;  Ehle  v.  Purdy,  6  Wend. 

829 ;  Eaden  v.  Titchmarsh,  1  A.  &  E.  629 ;  Yorks  v.  Peck,  14  Barb.  644. 

691 ;  Knisely  v.  Shenberger,  7  Watts,  *  Supra,  §§  641  et  seq.    As  to  con- 

193 ;   Jacobs  v..  Davis,   34  Md.   204 ;  struction  based  on  interest,  see  supra, 

Garthrae  v.  Brown,  3  Leigh,  98 ;  Lloyd  §  816. 
t;.  Ashby,  2  G.  &  P.  138. 
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CHAP.  XXVI.]  PAETIES.  [§  880. 

§  828.  When  the  singular  "I"  instead  of  the  plural  "we" 
is  used,  this  is  a  presumption  that  the  obligation  was  otherwise 
meant  to  be  several  ;^  though  even  here  distinctive  payabiVin- 
phraseology  in  this  respect  must  yield  to  the  general  dividuaiiy. 
tenor  of  the  instrument.^ — The  signing  and  sealing  by  an  indi- 
vidual, as  for  a  separate  debt,  implies  intended  severance.' 

§  829.  By  the  obligatio  in  solidum  of  the  Roman  law,  each 
of  several  debtors  became  liable  for  the  solid  or  en- 
tire  debt,  or  one  debtor  binds  himself  alternatively  may  make 
and  separately  to  each  of  several  creditors.*    Sup-  gev^uy^ 
posing  that  there  are  several  creditors  and  several  ^j^^^of^ 
debtors,  each  creditor  can  demand  the  whole  debt   several 
from  each  debtor,  and  if  one  debtor  pays,  the  rest  are 
all  relieved.'    A  defence,  therefore,  purely  personal  to  a  single 
debtor  or  to  a  single  creditor,  does  not,  if  it  does  not  amount  to 
payment,  release  the  debt  so  far  as  it  concerns  the  other  parties. 
It  is  otherwise,  however,  when  the  debt  is  paid,  or  tendered, 
or  when  there  is  compensation  or  novation  going  to  the  whole 
obligation.*    In  our  own  law  we  have  illustrations,  of  this 
kind  of  obligation  in  cases  in  which  a  principal  debtor  and 
sureties  become  bound  severally  for  a  particular  debt.    The 
creditor  may  sue  either  separately,  though  payment  by  any 
one  of  them  extinguishes  the  debt  so  far  as  the  creditor  is  con- 
cerned.^   In  such  case  the  surety  who  pays  the  debt  is  entitled 
to  contribution  from  the  principal.® 

§  830.  The  liabilities  of  partners  are  joint  and  several,  at 
least  in  equity,  although  by  the  strict  rule  of  the  Liability  of 
common  law  "  the  legal  remedy  exists  only  against  ]^in°and  * 
the  survivors.'**    As  the  rule  is  stated  by  James,  L.   several. 

1  March  v.  Ward,  Peake,  130 ;  Van  •  Ibid. 

Alstjne  V.  Van  Slyck,  10  Barb.  387;  '  Leake,  2d  ed.  454;  Bering  v.  Win- 

Dill  9.  White,  52  Wis.  459  ;   and  see  chelsea,  1  Wh.  k  T.  L.  C.  4th  Am.  ed. 

Hemmenway  o.  Stone,  7  Mass.  68.  120 ;  CampbeU  v.  Rothwell,  47  L.  J.  C. 

«  Slater  v.  Magraw,  12  0.  &  J.  265.  P.  144. 

*  Ibid. ;    Townsend   v.   Hubbard,  4  *  Holbom  Union  v.  St.  Leonard,  L. 
Hm,  351.  B.  2  Q.  B.  D.  145.     That  a  promise  to 

^  See  Vangerow,  iii.  §  593 ;  Deman-  several  parties  mast  be  either  Joint  or 

geat,  des  obligations  solidaire,  Unter-  several,  see  supra,  §§  817,  825. 

holzner,  1,  §§  86-91.  •  Leake,  2d  ed.  451 ;  Ch.  on  PI.  16th 

*  Pnehta,  §  233 ;  L.  14,  pr.  D.  de  Am.  ed.  (1879)  48 ;  Devajnes  r.  Noble, 
noz  act.  (9,  4)  Windscheid,  §  298.  1  Mer.  564 ;  Beresford  v.  Browning,  L. 
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§  881.]  CONTRACTS.  [CHAP.  XXYU 

J.y  "  The  liability  of  partners  for  property  acquired  by  them 
as  partners  is  in  equity  joint  and  several.  That  is  the  usual 
form  of  expressing  the  rule,  but  it  would  be  more  accurate  to 
say  that,  so  far  as  regards  partners,  where  there  is  in  equity  no 
survivorship  of  property,  there  is  in  equity  no  survivorship  of 
liability."^  Nor  need  dormant  partners,  any  more  than  uhdis- 
closed  principals,  be  sued.' 

§  831.  When .  there  are  two  or  more  joint  debtors,  the 
o  ,       ■ ,     release  under  seal  of  one  releases  all.'    Nor  in  such 

Release  of 

one  joint  case  is  it  any  reply,  unless  fresh  consideration  should 
releases  be  proved,  that  the  surviving  debtor  agreed  to  re- 
*"•  main  liable  for  the  debt.*    Where,  however,  the 

intention  is  to  reconstruct  the  agreement  by  way  of  novation, 
then,  if  the  discharge  of  one  party  be  at  the  request  of  the 
other,  and  was  the  consideration  of  the  new  agreement,  the 
new  agreement  will  stand.*  And  when  it  is  expressly  pro- 
vided in  an  agreement  that  a  release  given  to  one  of  two  joint 
obligors  is  not  to  prejudice  the  right  of  the  plaintiff  to  sue 
both  obligors  jointly — or  when  a  release  is  given  to  one  of  two 
partners  with  a  proviso  that  this  is  not  to  operate  to  discharge 
the  other  partner,  but  that  notwithstanding  the  release  the 
partners  may  be  sued  jointly — in  such  cases  the  debt  is  not 
extinguished.* — Whether  such  a  release  to  be  effective  must 
be  under  seal  has  been  much  discussed.    At  common  law  it 


R.  1  C.  D.  30.    See  Robertson  v.  Smith,  §  998.    As  to  release  hy  joint  debtor, 

18  Johns.  459  ;  Smith  v.  Black,  9  S.  &  see  supray  §  831 ;  tn/ra,  §§  1031  et  $eq, 

R.  142.  «  Brooks  v.  Stuart,  9  A.  &  E.  854 ; 

1  Beresford  t;.  Browning,  L.  R.  1  C.  McAllister  r.   Spragae,   34   Me.   296 ; 

D.  30  ;  adopted  Leake,  2d  ed.  451.  Shaw  v.  Pratt,  22  Pick.  305  ;  Pond  v. 

«  Robinson  v.  Wilkinson,   3  Price,  Williams,  1  Gray,  630.     As  to  cove- 

538 ;  Hudson  v.  Robinson,  4  M.  &  S.  nant  not  to  sue  one  of  several  Joint 

475 ;  Dickinson  v.  Valpy,  10  B.  &  C.  debtors,  see  tn/ra,  §  1036. 

128  ;  New  York  Dry  Dock  Co.  v.  Tread-  «  See  tn/ro,  §§  852  et  seq, ;  Burke  v. 

wen,  19  Wend.  525.  Noble,  48  Penn.   St.  168 ;   modifying 

*  Brooks  V.  Stuart,  9  Ad.  &  £1.  854 ;  in  this  respect  Milliken  v.  Brown,  1 

Cheetham  v.  Ward,  1  Bos.  &  P.  633 ;  Rawle,  391. 

Dean  v.  Newhall,  8  T.  R.  168 ;    Lunt  •  Solly  v.  Forbes,  2  Br.  &  B.  38 ; 

V.  Stevens,  24  Me.  534  ;  Shaw  v,  Pratt,  Twopenny  v.  Young,  3  B.  &  C.  210. 

22  Pick.  308 ;   Milliken  v.  Brown,  1  See  as  to  Indiana,  Eldred  t7.  Bank,  71 

Rawle,  391.    As  to  accord  and  satis-  Ind.  543 ;  tn/ra,  §  832. 
faction    with    one    debtor,   see    tn/ra, 
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must  be  under  seal.*  In  Pennsylvania,  where  equity  is  ad- 
ministered under  common  law  forms,  the  seal  is  not  neces- 
sary ;«  and  this  is  now  the  case  in  all  jurisdictions  where  a 
release  on  a  sufficient  consideration  is  proved  ;^  or  where  the 
release  amounts  to  an  accord  and  satisfaction.^ — The  reason 
for  the  rule  in  general  is  that,  unless  it  were  maintained,  ^^  the 
co-debtor,  after  paying  the  debt,  might  sue  him  who  had  been 
released  for  contribution ;  and  so  in  effect  he  would  not  be 
released  at  all  ;"'^  and  this  has  been  applied  to  all  releases  on 
joint  contracts.* — But  a  covenant  not  to  sue  one  joint  debtor 
does  not  release  the  other  ;^  nor  is  an  informal  discharge  of  one 
joint  debtor  a  discharge  of  the  others.'  In  England,  however, 
an  accord  and  satisfaction  with  one  joint  debtor,  though  not 
under  seal,  discharges  the  others;*  though  it  is  otherwise,  as 
•we  have  seen,  with  a  mere  covenant  not  to  sue." — ^Although 
in  law  the  release  by  a  creditor  of  one  surety  releases  the 
others  from  their  liability,"  yet  in  equity  it  has  been  held  that 
a  discharge  of  a  particular  surety  after  a  composition  with 
Buch  surety  does  not  preclude  the  creditor  from  recovering 
from  the  other  surety  his  share  of  the  original  obligation.^ 

<  Infra,  §  941 ;  2  Ch.  on  Cont.  11th  •  Shaw  v.  Pratt,  22  Pick.  308,  in 
Am.  ed.  1133 ;  Walker  v.  McCullough,  which  case  Dewey,  J.,  said  :  "  Nothing 
4  Qreenl.  421 ;  Lunt  v.  Stevens,  24  Me.  but  a  technical  release  under  seal  dis- 
534 ;  Shaw  v.  Pratt,  22  Pick.  308 ;  charging  one  of  several  promisors  can 
Bowley  v.  Stoddard,  7  Johns.  209;  operate  to  discharge  the  other  prom- 
Be  Zeny  p.  Bailey,  9  Wend.  336.  isors  from  their  liability  on  the  con- 

*  MilUken  v.  Brown,  1  Rawle,  391.  tract.    This  principle  is  well  settled 

*  Infra,  §  941.  and  sustained  by  many  adjudicated 
«  Infra,  §  996.  caste.  Walker  v,  MoCuUoch,  4  Oreenl. 

*  Per  cur.  North  v.  Wakefield,  13  421 ;  Harrison  v.  Close,  2  Johns.  449 ; 
Q.  B.  536.  Rowley  v.  Stoddard,  7  Johns.  209  ;  De 

*  Nicholson  v.  ReyiU,  4  A.  &  E.  675 ;  Zeng  v.  Bailey,  9  Wend.  336.'' 
Cheetham  v.  Ward,  1  B.  &  P.  630.  "  Nicholson  v.  Revill,  4  Ad.  &  £1. 

'  Dean  v.  NewhaU,  8  T.  R.  168;  Hen-  675  ;  r/elying  on  Cheetham  v.  Ward,  1 

derson  v.  Btobart,   5    Bx.   99 ; '  Shed  Bos.  &  P.  630 ;  and  see  Milliken  v. 

V.   Pierce,   17   Mass.   628 ;    Conch    &.  Brown,  1  Rawle,  391. 

Hills,  21  Wend.  424 ;  see  McLellan  v.  »  Clayton  v.  Kynaston,  2  Salk.  674. 

Bank,  24  Me.  566.    Whether  a  deed  "  Nicholson  v.  Revill,  4  Ad.  &  El. 

is  a  release  or  a  covenant  not  to  sue  is  675  ;  6  N.  &  M.  200 ;  Pledge  v.  Buss, 

a  question  of  construction ;  see  Cocks  Johns.  Ch.  663. 

r.  Nash,  9  Bing.   348 ;   MoAUister  v.  "^  Story's  Eq.  Jur.  12th  ed.  §  498  a, 

Sprague,  34  Me.  296 ;  tn/ra,  §  941.  citing  GiflTord  ex  ^partt,   6  Ves.   805  ; 
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Bat  the  better  opinion  is  that  a  surety  is  only  to  be  made 
liable  on  the  terms  of  his  contract,  and  that  if  the  exact  per- 
formance of  this  contract  is  made  impossible  by  the  action  of 
the  creditor  in  modifying  its  terms  with  the  principal  or  with 
co-sureties,  then  the  contract  no  longer  binds.^  But  if  the 
rights  of  the  creditor  against  the  surety  are  reserved,  in  a 
release  of  the  principal,  this  is  to  be  construed  as  not  extin- 
guishing the  remedy  against  the  surety,  but  merely  as  a  cove- 
nant not  to  sue  the  principal.' 

§  882.  Each  joint  debtor  is  liable  for  the  full  amount  of  the 
joint  debt,'  and  on  judgment  being  entered  against 
debS)r^^°*  all  jointly,  as  the  nature  of  the  contract  requires, 
"aWe  for  the  full  amount  of  the  judgment  may  be  levied 
but  on  '  against  any  one  of  the  joint  debtors  singly  ^  It  is 
bimy  pur-  BO,  also,  in  equity  practice.*  Upon  the  death  of  one 
vWore?*^^  joint  debtor,  the  survivor  becomes  exclusively  liable, 
and  the  estate  of  the  deceased  debtor  is  relieved  f 
and  this  is  the  case  with  regard  to  the  liability  of  joint  share- 
holders in  a  company.^  The  rule  is  the  same  in  equity  as  in 
law,'  though  where  the  facts  of  the  case  show  that  the  liability 
was  meant  to  be  several  as  well  as  joint,  the  estate  of  a  de- 
ceased joint  debtor  may  be  held  bound.*  And  parol  evidence 
is  admissible  to  show  that  such  was  the  understanding  of  the 
parties,  and  that  the  indebtedness  was  made  joint  instead  of 

• 

Graham  ex  parte,  5  De  G.  M.  &  G.  356 ;  Calder  v.  Rutherford,  3  B.  &  B.   302 ; 

Farmers  &  Meoh.  Bk.  v,  Rathbone,  26  Buys   r.   Donnithorne,  2  Burr.  1196 ; 

Vt.  19  ;  Qarey  v.  Hignutt,  32  Md.  552.  Sumner  v,  Powell,  2  Mer.  30 ;  Foster 

I  Evans  r.  Bremridge,  2  Kay  &  J.  v.  Hooper,  2  Mass.  572 ;  Gere  v,  Clark, 

174;    Pearl  v.  Deaoon,  1  De  G.  &  J.  6  Hill,  N.  Y.  350;  Hoskinson  v,  Eliot, 

461 ;  Breese  v,  Schuler,  48  111.  329.  62  Peun.  St.  393 ;  Neal  v.  Gilmore,  79 

«  Green  v.  Wynn,  L.  R.  7  Eq.  28  ;  Penn.  St.  421 ;  Waters  v.  Riley,  2  flar. 

4  Ch.  Ap.  204.  k  G.  305  ;  Atwell  v.  Milton,  4  Hen.  & 

*  Supra,  §§   824  et  seq. ;    Bac.   Ab.  M.  253 ;  Poole  v.  McLeod,  1  Sm.  &  M. 
Oblig.  D.  391.      That  this  does  not  obtain  in 

^  Leake,  2d  ed.  450 ;  Bird  i\  Ran-  Indiana,  see  Eldred  v.  Bank,  71  Ind. 

dall,  1  W.  Bl.  388  ;  Abbot  v.  Smith,  2  543. 

W.  Bl.  949.  7  Maria  Anna  Coal  Co.  in  re,  L.  R.  20 

*  Land  Credit  Co.  v,  Fermoy,  L.  R.  5  Eq.  585. 

Ch.  323.  *  Ibid. ;  Sunpson  v.  Vaughan,  2  Atk. 

*  Leake,  2d  ed.  450 ;  Dioey,  ut  supra,    31. 

237 ;    Ch.  on  PI.   16th  Am.  ed.  58 ;        *  Prior  v,  Hembrow,  8  M.  &  W.  873. 
Richards  v.  Heather,  1  B.  &  Aid.  29  ; 
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joint  and  several  by  mutual  mistake.^  And  in  most  jurisdic- 
tions in  this  country,  the  exclusive  liability  of  survivors  is 
done  away  with  by  statute.* — In  Pennsylvania,  where  the 
survivor  is  insolvent  or  bankrupt  before  suit  brought,  the 
executor  of  the  solvent  deceased  party  may  at  common  law  be 
proceeded  against.^ — As  is  elsewhere  seen,*  a  surety  who  pays 
a  joint  debt  may  come  down  on  the  estate  of  a  deceased  fellow- 
surety  for  contribution. 

§  833.  The  omission  of  a  joint  promisor,  as  a  defendant,  can 
at  common  law  be  taken   advantage  of  by  plea  in 
abatement.'    Should  the  defendant  go  to  trial  on  joint  prom- 
the  merits,  he  cannot  defend  on  the  ground  that  ^^JJiter^for 
others,  jointly  bound  with  himself,  were  not  sued.*  Pjeain 
Thus,  where  on  a  bill  of  exchange  drawn  upon  and 
accepted  by  four  persons,  only  three  were  sued,  it  was  held 
that  the  suit  could  be  maintained,  although  the  declaration 
averred  the  bill  to  be  drawn  upon  and  accepted  only  by  those 
who  were  sued.^    But  a  joint  subsisting  liability  of  all  parties 
charged  in  the  pleading  must  be  shown  at  common  law,  or 

>  Leake,  3d   ed.  451 ;  1  Story,  £q.  2    Rawle,   359 ;     Horton  v.   Cook,    2 

Jar.  §§  162  et  teq. ;  Beresford  r.  Brown-  Watts,  40 ;  Potter  v.  McCoy,  26  Penn. 

ing,  L.  R.  1 C.  D.  30 ;  Thorpe  v.  Jack-  St.  458  ;  Means  v,  Milliken,  33  Penn. 

son,  2  Y.  &  C.  553 ;  see  Harrison  v.  St.  517  ;  Bledsoe  v,  Irvin,  35  Ind.  293 ; 

Barton,   30  L.   J.   Ch.  213;    Hant  v.  Moore  v.  Russell,  2  Bibb,  442;  Hen- 

Roasmanier,  8  Wheat.  211 ;  Yorks  v.  derson  v,  Hammond,  19  Ala.  340.   See, 

Peck,  14  Barb.  644.  also,  Barry  v,  Foyles,  1  Pet.  317,  over- 

'  See  Bachelder  v.  Fiske,  17  Mass.  ruling  on  this  point,  Jordon  v.  Wil- 

464;    Curtis  v.  Mansfield,   11    Cush.  kins,  3  Wash.  C.  C.  110. 

152  ;  Taylor  v.  Taylor,  5  Humph.  110  ;  •  Dicey,  ut  supra,  231 ;  Richards  v. 

Davis  V,  Wilkinson,  1  Hayw.  334.  Heather,   1  B.  &  Aid.   35 ;    Cross  v. 

s  Lang  V.  Keppele,  1  Binn.  123.  WiUiams,   7  H.  &  N.   675 ;    King  v. 

*  Infra,  §  835 ;  supra,  §  765.  Hoare,   13  M.   &  W.   505  ;    Barry  v. 

»  Ch.  on  PI.  16th  Am.  ed.  63  ;  Rice  Foyles,  1  Peters,  317 ;  Powers  v.  Spear, 
v.  Shute,  1  Smith,  L.  C.  7th  Am.  ed.  3  N.  H.  35 ;  Hicks  v.  Cram,  17  Vt.  449  ; 
870 ;  CabeU  ».  Vaughan,  1  Wms.  Elder  u.  Thompson,  13  Gray,  91.  That 
Saund.  291 ;  Winslow  v.  Merrill,  2  a  variance  may  be  taken  advantage  of 
Fairf.  127;  Nash  v.  Skinner,  12  Vt.  on  special  demurrer,  see  Burgess  t;. 
219 ;  Ziele  p.  Campbell,  2  John.  Ca.  Abbott,  1  Hill,  N.  Y.  135,  where  it  was 
382 ;  Seymour  v.  Mintum,  17  Johns,  held  that  the  objection  could  not  be 
169 ;  Williams  v.  Allen,  7  Cow.  316 ;  taken  advantage  of  on  general  de- 
Burgess  V.  Abbott,  6  Hill,  135;  Mer-  murrer. 

shon    p.    Hobensack,    2    Zab.    873 ;  i  Mountstephen  v.  Brooks,  1  B.  & 

Wltmer  r.  Schlatter,  15  S.  k  R.  150 ;  Aid.  224. 
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there  can  be  no  recovery.*  Now,  however,  under  the  enlarged 
liberty  of  amendment  introduced  by  recent  legislation,  vari- 
ances of  this  class  can  be  relieved  by  amendment  of  declara- 
tion or  writ,  and  the  questions  just  noticed  are  no  longer 
liable  to  occur.' 

§  834.  If  too  many  persons  be  made  joint  defendants,  and  this 

fact  appear  on  the  pleadings,  this,  at  common  law,  is 
If  uimJ*  ^^  fetal  on  demurrer,  or  arrest  of  judgment,  or  writ  of 
Stoi*^  ^"    error.'    The  recovery,  when  a  joint  debt  is  averred, 

must  be  against  all  or  none,  unless  one  or  more  of 
the  defendants  itf  removed  from  the  record  by  setting  up  a 
purely  individual  defence,  such  as  infancy  or  bankruptcy.^ 

I  Tnttle  V,  Cooper,  10  Pick.  281 ;  and  uncertain,  that  they  cannot  be 
Waloott  V.  Canfield,  3  Conn.  194 ;  considered  as  overthrowing  a  principle 
Livingston  v.  Tremper,  11  Johns.  101.  so  clearly  founded  in  reason,  as  that 
In  Oilman  v.  Rives,  10  Pet.  298,  it  was  where  a  Joint  liability  appears  on  the 
held  that  in  suits  on  recognizances,  declaration  in  a  suit  against  one,  the 
and  obligations  of  record,  where  one  is  non-Joinder  is  fatal  on  general  de- 
sued,  and  the  declaration  shows  that  murrer  or  in  arrest  of  Judgment.  There 
another  is  Justly  bound,  this  is  fatal  are  some  oases  in  which  the  non-Join- 
on  demurrer  or  arrest,  if  the  plaintiff  der  of  a  Joint  contractor  cannot  be 
does  not  aver  that  the  other  party  taken  advantage  of  in  any  way  what- 
is  dead ;  though  a  distinction  is  sug-  ever.  Thus,  though  it  seems  to  be 
gested  between  records  and  deeds. — In  assumed  in  the  principal  case  (Rice  v. 
Virginia,  this  rule  has  been  applied  to  Shute),  that  the  non-Joinder  of  a  secret 
suits  on  bonds ;  Newell  v.  Wood,  1  partner  might  be  ground  of  a  plea  in 
Munf.  655 ;  Newman  v.  Graham,  3  abatement ;  and  was,  indeed,  after- 
Munf.  189  ;  and  in  Maine,  to  suits  on  wards  so  decided  in  Dubois  v.  Ludert,  5 
promissory  notes.  Harwood  v,  Roberts,  Taunt.  609 ;  yet  the  case  was  soon  disre- 
6  Greenl.  441;  S.  P.,  Needham  v,  garded  in  practice,  and  at  last  solemnly 
Heath,  17  Vt.  224;  see  McGregor  v.  overruled:  MuUet  v.  Hook,  1  M.  & 
Balch,  17  Vt.  563  ;  see,  however,  con-  Mai.  88 ;  De  Mautort  v.  Saunders,  1  B. 
trOf  Neally  v,  Moulton,  12  N.  H.  485 ;  &  Ad.  398  ;  and,  therefore,  if  issue  be 
Harrow  v.  Dugan,  6  Dana,  341 ;  Mc-  Joined  upon  a  plea  in  abatement  of 
Creery  v.  Davis,  9  B.  Mon.  128.  In  non-Joinder,  the  Jury  are  directed  to 
Lillard  v.  Bank,  3  How.  Mis.  78,  it  was  consider  with  whcm  had  the  ptaintiff' reason 
said  that  if  it  appear  from  the  record  to  believe  that  he  contracted.*^ 
that  the  other  contracting  party  wae  alive^  <  Leake,  2d  ed.  450. 
the  defendant  may  demur,  but  not  >  Ch.  on  PI.  16th  Am.  ed.  51 ;  Shir- 
otherwise  ;  see  Geddis  v.  Hawk,  10  S.  reff  v.  Wilks,  1  Bast,  62 ;  Max  v, 
&  R.  33,  and  discussion  in  1  Smith,  Roberts,  12  Bast,  94 ;  Cooper  v,  White- 
L.  C.  7th  Am.  ed.  874 ;  in  which  house,  6  C.  &  P.  646 ;  Whiting  v.  Cook, 
work  (p.  875),  after  a  careful  survey  8  Allen,  63. 

of  older  American   cases,  it  is  said:  <  Peebles  v.  Rand,  43  N.  H.  337; 

'^  These    opinions    are   so   discordant  Tattle  v.  Cooper,  10  Pick.  281;  Wal- 
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§  836.  Sapi>OBing  there  be  no  agreement  limiting  their  con- 
tributions, each  joint  debtor,  who  pays  more  than  his  jq,jj^  ^^j,^ 
share  of  the  indebtedness,  may  call  upon  the  others  o*"*  P^^Jng 

,  ^  more  than 

to  contribute  their  proportionate  shares.^    Such  pay-   bis  share, 
ment,  however,  to  entitle  the  party  making  it  to  cover  from 
recover  from  his  co-debtors,  must  not  be  merely  ®*^®™- 
voluntary  ;*  though  it  is  not  necessary,  if  the  party  paying 
was  bound  to  pay,  that  he  should  have  waited  till  judgment 
was  entered  against  him.' 

IV.   ASSIGNEES. 

§  836.  The  English  common  law,  on  grounds  which  it  is  not 
necessary  here  to  discuss,  does  not  permit  the  assig- 
nee of  a  contract  to  sue  in  his  own  name,  though  he   by^nwdem 
is  permitted  to  sue  in  the  name  of  his  assignor.^  Siay^s^ 
Coke  says  the  object  was  to  discourage  maintenance. 
Mr.  Pollock  regards  the  rule,  and  I  think  correctly,  as  *^a 
logical  consequence  of  the  primitive  view  of  a  contract  as 
creating  a  strictly  personal  obligation  between  the  debtor  and 
the  creditor."*    In  equity  the  right  of  the  assignee  to  sue  in 
his  own  name,  was  recognized  at  an  early  period ;  and  the 

oott  r.  Canfield,  3  Cow.  194 ;  Jenkins  Sprague,  14  Mass.  455.     See  supra^  § 

V,  Hunt,  2  Rand.  446.  760,  for  other  cases. 

>  Kemp  V.  Pinden,  12  M.  &  W.  421 ;  <  See  Pollock,  3d  ed.  224 ;  Wolff  v. 

Browne  r.  Lee,  6  B.  &  C  689  ;  Edger  v,  Oxholm,  6  M.  &  S.  99  ;  Winchester  t7. 

Enapp,  6  Soott,  N.  R.  707 ;  Alexander  Hacklej,  2  Cranch,  342 ;   Guthrie  v, 

V.  Vane,  1  M.  &  W.  511 ;  Boulton  v.  White,  1  Ball.  268. 

Peplow,  9  C.  B.  493 ;  Fletcher  v.  Qrover,  »  To  the  same  effect  is  2  Spencers 

11  N.  H.  368;  Taylor  v.  Savage,  12  Eq.Jur.850.  SeeKoch,Forderangen,S, 

Mass.  98;  Chaffee  r.  Jones,  19  Pick.  348. — "  The  rule  that  a  chose  in  action 

2'64 ;  Campbell  v.  Mesier,  4  John.  Ch.  cannot  be  assigned,  means  in  effect  that 

334;   Doremus  v,  Selden,   19    Johns,  no  one  can  transfer  to  another  the  right 

213 ;   Smith  v.  Hicks,  1  Wend.  206 ;  to  bring  an  action  for  such  a  claim  in 

see  Murray  v.  Bogart,  14  Johns.  318.  the  name  of  the  transferee  or  assignee. 

That  co-debtors  are  entitled  to  contri-  This  holds  good,  whether  the  right  to 

bution,  see  stipra,  §  765 ;  and  see  on  bring  an  action  be  only  what  may  be 

this  topic  1  Pars,  on  Cont.  32  et  seq.  called  a  possible  right  of  action,  such 

<  Lucas  o.  Ins.  Co.,  6  Cow.  635,  and  as  A.  has  against  X.  the  moment  a 

cases  cited  nyn-Of  §  765.  contract  is  entered  into  by  X.  with 

*  Davies  v.  Humphreys,  6  M.  &  W.  him ;  or  an  actual  right  of  action,  such 

153;  Pitt  o.  PursBord,  8  M.  &  W.  538 ;  as  A.  has  against  X.   when  X.  has 

Odlin  V,  Greenleaf,  3  N.  H.  270 ;  Chaf-  broken  a  contract  with  A.  or  has  done 

fee  V.  Jones,  19  Pick.  260 ;  Frith  v.  a  wrong  to  A.    Hence,  the-  rulo  mi^ 
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English  judicature  act  of  1878,  "  creates  a  legal  right  modelled 
on  the  equitable  right,  but  confined  to  cases  where  the  assign- 
ment is  absolute,  and  by  writing  under  the  hand  of  the  as- 
signor, and  express  notice  in  writing  has  been  given  to  the 
debtor."^  Independently  of  this  provision,  an  assignee,  in 
England,  is  empowered  by  statute  to  sue  in  his  own  name  on 

thus  be  Btatfed :  A.  cannot  transfer  or  tinctiire  pajee,  whose  oharacteriatics 
assign  to  B.  the  right  to  sae  X.,  so  as  qualify  the  obligation.  To  strike  out 
to  enable  B,  to  sue  X.  in  B/s  name,  one  payee  and  pat  in  another,  is  to 
either  on  a  contract  made  with  A.  or  establish  a  new  contract,  requiring  the 
for  a  tort  done  to  A."  Dicey  on  Par-  consent  of  both  parties.  If  a  creditor, 
ties  (Am.  ed.  1879),  67.  Bat  ''this  therefore,  according  to  the  old  Boman 
nicety  is  not  now  ao  regarded  as  to  law,  wished  to  make  over  a  debt 
render  (an  assignment)  reaUy  inef-  dne  him  to  a  third  party,  he  could 
fectual.  It  is,  on  the  contrary,  in  sub-  only  do  so  by  granting  the  use  of  his 
stance,  a  valid  and  constant  practice,  name  to  such  third  party.  The  ''as- 
although  in  accordance  with  the  an-  signee''  in  such  case  is  not  an  ordi- 
cient  principle,  the  form  of  assigning  a  nary  ''procurator,''  but  a  procurator 
chose  in  action  is  in  the  nature  of  a  "in  remsuam.'*  This  limitation,  how- 
declaration  of  trust,  and  an  agreement  ever,  was  not  permanently  applied, 
to  permit  the  assignee  to  make  use  of  In  the  course  of  time,  to  adopt  Winds- 
the  name  of  the  aasignor,  in  order  to  cheld's  exposition  (Wind.  §  329),  it 
recover  the  possession.  And,  there-  became  the  general  practice  for  the  as- 
fore,  where  in  common  acceptation  a  signee  to  sue  in  his  own  name.  The 
debt  or  bond  is  said  to  be  assigned  oc^,  to  adopt  the  terms  finally  accepted, 
over,  it  must  still  be  sued  in  the  ori-  was  guo  nomine^  but  at  the  same  time 
glnal  creditor's  name,  for  the  bringing  was  an  actio  utilise  not  directa.  The 
of  which  suit  the  person  to  whom  it  is  principle  that  the  obligatio  continued 
transferred  has  sufficient  authority."  to  belong  to  the  Original  creditor  was 
2  Steph.  Com. .  6th  ed.  45,  46 ;  dted  adhered  to ;  the  change  was  that  the 
Dicey,  u^  sttprOf  69  ;  Gibson  v.  Cooke,  actio  to  enforce  this  obligation,  as  well 
20  Pick.  17. — By  the  Roman  law  the  as  the  fruits  of  the  obligation,  were 
assignment  of  a  debt  was  not  permit-  given  to  the  assignee.  This  distinction, 
ted.  Micklenbruch,  Lehre  von  der  however,  is  no  longer  recognixed  in 
Cession  der  Forderungsrechte,  3  Auf.  the  modem  Roman  law,  by  which  an 
1836 ;  Schmi^,  Grundlehren  der  Ces-  assignee  of  a  debt  haa  the  same  jtu  as 
sion,     1866;     Puchte,    in     Weiske's  his  assignor. 

Rechts-Lex.  II.  636 ;  Unterholzner,  I.  That  a  creditor  cannot,  without  his 
598 ;  Vangerow,  III.  §§  574-^ ;  Winds-  debtor's  consent,  assign  a  part  of  his 
cheid,  II.  §  329.  The  reason  given  is  claim,  see  Beardslee  v.  Horgnor,  73  Mo. 
that  the  intrusion  of  a  new  creditor  22.  As  to  divisibility  see  mtpra,  §§  233, 
changes  the  character  of  the  duty  338,  511,  552 ;  infra,  §§  899,  979. 
arising  from  the  debtor,  and  gives  the  >  Pollock,  3d  ed.  225.  See  Fairlie  o. 
contract  a  new  quality.  There  is  no  Denton,  8  B.  &  C.  395 ;  Master  r.  Mil- 
such  thing,  so  it  waa  argued,  as  a  ler,  4  T.  R.  340 ;  Seddon  v.  Senate,  13 
contract  to  pay  money  without  a  dis-  East,  73 ;  McEinney  v,  Alvis,  14  HI.  33. 
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"  promissory  notes,  bills  of  lading,  bail  bonds,  replevin  bonds, 
administration  bonds,  life  and  marine  policies  of  insurance,  and 
choses  in  action  belonging  to  companies  within  the  company 
act."^  Similar  legislation  exists  in  most  jurisdictions  in  the 
United  Stat^.  Generally,  also,  bills  of  exchange  and  promis- 
sory notes  are  assignable  by  custom ;'  but  there  must  be  an 
acceptance  of  bills  to  charge  the  acceptor,  and  '^  the  holder  of 
a  cheque  cannot  maintain  an  action  in  his  own  name  against 
the  drawees,  though  they  have  sufficient  funds  of  the  drawer, 
if  they  refuse  to  accept  it."'  It  is  also  to  be  remembered  that 
^^  the  assignment  of  a  debt  may  be  effected  in  law  so  as  to  give 
a  right  of  action  to  the  assignee  by  means  of  a  binding  agree- 
ment between  the  assignor,  the  assignee,  and  the  debtor,  to 
the  effect  that  the  debt  shall  be  discharged  as  against  the 
assignor  or  original  creditor,  and  a  new  liability  created  for 
the  debt  in  favor  of  the  assignee,"* — At  law,  therefore,  the  old 
rule  exists  mainly  in  reference  to  sealed  obligations,  and  to 
non-accepted  drafts  or  orders,  while  in  equity  it  has  ceased  to 
exist.* — ^In  some  states  in  this  country,  by  statute,  assignees 
are  entitled  in  all  cases  to  sue  in  their  own  names.* 

§  887.  An  assignment  of  a  chose  in  action  in  itself  implies  a 
right  to  use  the  assignor's  name.     Hence  after  such 
an  assignment,  in  states  where  the  assignee  can-  mentaa- 
not  sue  in  his  own  name,  he  can  sue  in  the  name  of  ^^^^f^ 
the  assignor.^     Want  of  interest  in  the  nominal   ^^e^or's 

^  name. 

plaintiff  cannot  be  shown  to  defeat  the  suit.*    Nor 

does  it  make  any  difference  whether  the  chose  in  action  is  a 

^  Dicey,  ttt  nqnra,  117.  Worthington  v.  Card,  15  Ark.  491.    In 

*  Ibid.  New  Jersey,  the  assignment  must  be 

*  Trankey,  J.,  Saylor  v.  Bnshong,  12  for  a  yalaable  consideration.    Andrews 
Weekly  Notes,  81,  citing  Bank  of  the  v.  Rae,  34  N.  J.  L.  402. 

Republic  v.  Millard,  10  Wall.  152 ;  Carr  '  Supra^  §  526 ;  Ch.  on  PI.  16th  Am.  ed. 

r.  Bank,  107  Ifass.  45j  See  ifitna  Bank  17 ;  Winchester  v,  Hackley,  2  Cranch, 

r.  Nat.  Bank,  46  N.  Y.  82.  842 ;  Smith  v.  Berry,  18  Me.  122 ;  Hal- 

«  Leake,  607,  adopted  in  Dicey,  ¥t  loran  v.  Whitcomb,  43  Vt.  306 ;  Clark 

nipra,  118 ;  tn/ra,  §  852.  r.  Swift,  3  Met.  392 ;  Parkhnrst  v,  Dick- 

*  2  Story's  Eq.  Jnr.  §  1040  et  seq.  erson,  21  Pick.  307 ;  Moore  v.  Conghlin, 
<  See  Ch.  on  PI.  16th  Am.  ed.  (1879)  4  Allen,   335;    Lyon  v.   Summers,   7 

17 ;  Aldricks  v.  Biggins,  16  S.  &  R.  212 ;  Conn.  399 ;  Jessel  v.  Ins.  Co.,  3  HiH, 

Cox  V.  HiU,  6  Md.   274 ;  Prioleau  r.  88  ;  Norris  v.  Douglass,  2  South.  817 ; 

Bank,  16  Ga.  582 ;  Smith  v.  Schibel,  19  McKinney  v.  Alvis,  14  HI.  33. 

Ho.  140 ;  Mills  v.  Murry,  1  Neb.  327 ;  *  Raymond  v.  Johnson,  11  Johns.  488. 
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written  or  parol  contract,  or  an  express  or  implied  promise.^ 
Whenever  the  assignment  is  valid,  the  assignee  can  sue  in  his 
assignor's  name,  if  not  in  his  own.  In  suits  on  insurance 
policies  the  assignor's  name  need  not  be  used.  '^Upon  an 
order,  endorsed  on  the  policy,  to  pay  in  case  of  loss  to  a  third 
party,  accepted  by  the  company,  or  assented  to  by  them,  the 
payee  may  maintain  an  action,  in  his  own  name,  on  setting 
out  the  facts  in  his  declaration."' 

§  838.  From  what  has  been  just  said,  the  distinction  be- 
Ami  a-  tween  assignability  and  negotiability  is  marked.  If 
biiity  di8-  a  promissory  note  be  made  by  X.  payable  to  A.  or 
from  nego.  Order,  and  A.  endorses  it  to  D.,  D.  is  entitled  to  re- 
tiabiiity.  ^Qyer  from  X.  without  proof  of  consideration.  If 
the  suit  were  on  an  assignment  instead  of  an  endorsement,  it 
would  be  necessary  for  the  plaintifi'  to  prove,  (1)  consideration,^ 
and  (2),  the  fact  that  notice  of  the  assignment  had  been  given 
by  him  to  the  debtor.  Negotiability  excludes  equities ;  assign- 
ability is  subject  to  them.  Negotiability  gives  the  holder 
often  a  better  title  than  the  assignor,  as  where  a  bona  fide 
holder  takes  a  note  tainted  with  fraud  or  gambling.'  But, 
supposing  there  be  no  notice  cutting  off  subsequent  transac- 
tions between  the  original  debtor  and  the  original  creditor, 
the  assignee  stands  in  the  original  creditor's  shoes.^ 

§  889.  No  particular  form  is  necessary,  as  a  general  rule,  to 

constitute  an  assignment  of  a  debt.'    When  nego- 

lar  form  is    liable  paper  is  payable  to  order,  an  endorsement  is 

neceesary.     ^ecessary  to  pass  the  title;  but  when  payable  to 

bearer,  mere  delivery  is  sufficient.*    An  order  by  the  creditor 

>  Clarke  v.  Thoinpflon,  2  R.  I.  146 ;  *  Ab  to  negotiable  paper,  aee  mpra^  § 

Currier  t*.  Hodgdon,  3  N.  H.  82.  795 ;  as  to  bills  of  lading,  see  tupra,  § 

'  May  on  Ins.  2d  ed.  §  447  ;  Cham-  793 ;  that  outside  of  these  exoeptions 

berlain  V.  Ins.  Co.,  55  N.  H.  249 ;  Barrett  a  partj  without  title  cannot  pass  title- 

V,  Ins.  Co.,  7  Gush.  75  ;  Lowell  v.  Ins.  see  tupra^  §§  292,  734,  793. 

Co.,  8  Gush.  127 ;  Loring  v,  Ins.  Go.,  8  "2  Story  £q.  Jur.   §§  1043  et  seq.; 

Oraj,  28 ;  Hastings  v,  Ins.  Co.,  73  N.  Ryall  v,  Rowles,  1  Ves.  348 ;  Morton  v. 

Y.  141 ;  Hartford  Ins.  Co.  v.  Oloott,  97  Naylor,  1  HiU,  N.  Y.  583. 

111.  439  ;  see  supra,  §  526.  *  Jones   v.  Witter,   13  Mass.   307 ; 

*  Anson  (Am.  ed.  1880),  215,  citing  Freeman  v.  Perry,  22  Conn.  617 ;  see 

Conard  v.  Ins.  Co.,  1  Pet.  386  ;  Peters  supra,  §  795. 
V.  Balistier,  3  Pick.  495. 
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of  any  kind  (unless  there  be  a  statutory  limitation)  will  carry 
the  debt,  if  properly  served  on  the  debtor.  The  first  essential 
is  that  the  order  should  be  from  the  creditor  to  whom  the 
debt  is  payable.^  KTor  is  it  any  longer  necessary  that  the  as- 
signment should  be  by  an  instrument  of  the  same  solemnity 
as  that  which  secured  the  original  debt.*  It  is  enough  if  there 
be  a  transfer  of  the  security,  with  directions  to  the  debtor  to 
pay  to  the  assignee. 

§  840.  In  equity,  and  now  at  law  in  England  and  in  those 
states  which  have  adopted  equity  practice  in  common  0^^,^^^.,^ 
law  procedure,  it  is  not  necessary,  in  order  to  enable  aBscnt  con- 
the  assignee  to  sue  in  his  own  name,  that  the  debtor  contractual 
should  assent  to  the  assignment  *  Nor  is  the  debtor's  '^^*"^^- 
assent  necessary  to  the  assignment  of  negotiable  paper,  or  to 
assignments  in  the  other  excepted  cases  noticed.^  But  wherever 
the  suit  is  brought  in  the  assignee's  name,  then  (outside  of  these 
and  other  excepted  cases)  it  is  necessary,  to  sustain  the  suit, 
that  there  should  be  a  contractual  relation  established  between 
the  debtor  and  the  assignee.'    But,  as  has  been  already  seen, 

1  Rodlck  V.  Gandell,  1  D.  M.  &  G.  from  C.  to  B.  is  to  tnke  its  place,  A.,  B., 

763.  and  C.  shoald  concur  in  the  contract  by 

'  Porter    v.  Bullard,   26  Me.   448 ;  which  this  intention  is  carried  out. 

Dennis  v.  Twitchell,  10  Met.  180.  See  Wilson  v.  Ck)upland,  5  B.  &  Al. 

•  See  Bell  v.  R.  R.,  15  Beav.  548;  228;  Wharton  v.  Walker,  4  B.  &  C. 

Spring  9.  Ins.  Co.,  8  Wheat.  268;  Mc-  164;  Owen  v.  Bowen,  4  C.  &  P.  93 ; 

Kinney  v,  Alyis,  14  111.  33.  Mowry  v.  Todd,  12  Mass.  284  ;  Gibson 

^  Supra,  §§  795  et  seq,  v,  Cooke,   20    Pick.   15  ;    Pickens    v. 

s  Williams  v.  Everett,  14  East,  582 ;  Hathaway,  100  Mass.  247 ;  and  other 

Mandeyille  v.  Welch,  6  Wheat.  277 ;  cases  cited  Story  on  Cont.  §  483.    That 

Tieman  v.  Jackson,  5  Pet.  597 ;  Saylor '  the  agreement  between  a  substituted 

9.  Bushong,  cited  gupra,  §  836.  debtor  and  an  original  debtor  may  be 

Whether  the  original  creditor  can  rescinded  at  any  time  before  the  accept- 

revoke  the  assignment,  after  a  mere  aiice  of  the  substitution  by  the  original 

notice  to  the  debtor,  has  been  much  creditor,  see  Trimble  v.  Strother,  25  Oh. 

discussed.     On  the  principle  stated  in  St.  378 ;  Durham  v.  Bischoff,  47  Ind.  211. 

the  text  (supra,  §§  784  et  »eq.),  it  is  In  Owen  v,  Bowen,  4  C.  &  P.  93; 

essential,  to  establish  a  binding  con-  where  D.  deposited  with  B.  money  to 

tractual  relation,  that  the  parties  to  be  paid  to  C,  it  was  held  that  unless 

such  relation   should   concur  in  the  C.  had  agreed  with  D.  and  B.,  either 

specific  agreement.     If  it  is  intended  directly  or  indirectly,  D.  could  recover 

that  the  indebtedness  of  C.  to  A.  should  the  amount  of  the  deposit  from  B.    On 

be  extinguished,  and  an  indebtedness  the  other  hand,  it  has  been  held  that 
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the  nature  of  the  transaction  may  be  such  as  to  imply  assent 
beforehand  to  any  assignment  the  creditor  may  make ;  in 
other  words,  the  debtor  may  make  the  creditor  his  agent  to 
convej'  his  (the  debtor's)  assent  to  an  assignment  by  the  cred- 
itor.* And,  in  any  view,  the  debtor's  assent  may  constitute  a 
contractual  relation  between  the  debtor  and  the  assignee.' 
Such  assent  may  be  inferred  from  the  acts  of  the  parties  and 
the  circumstances  of  the  case.*  A  banker,  for  instance,  who 
knowingly  retains  money  left  by  a  depositor  to  meet  a  parti- 
cular cheque,  may  be  inferred  to  have  assented  to  the  negotia- 
bility of  the  cheque,and  becomes,  therefore,  liable  to  the  holder.* 
— If  it  be  said  that  the  extension  in  this  way  of  the  right  of 
assignees  to  sue  militates  against  the  principle  heretofore  an- 
nounced that  no  one  should  become  my  creditor  without  my 
assent,  the  answer  may  be  repeated,  that  the  case  of  an  assignee 
suing  me  on  an  indebtedness  to  which  I  consented  is  very  dif- 
ferent from  that  of  a  volunteer  creditor  suing  me  on  a  debt  to 
which  I  gave  no  assent  at  all.  The  first  is  an  incident  to  a 
contract  which  I  instituted ;  the  second  is  the  imposition  on 
me  of  a  contract  with  which  I  have  had  nothing  at  all  to  do.^ — 
Wherever  there  has  been  a  promise  by  the  defet^dant,  then,  on 
the  principles  of  novation,  there  being  an  adequate  considera- 
tion, suit  may  be  brought  by  the  assignee  independent  of  the 
statutes.* 
§  841.  As  has  been  elsewhere  shown,^  the  question  whether 

the  debtor's  assent  is  sufficient  to  de-  v.  Todd,  12  Mass.  281 ;  Storj  on  Cont. 

Btroy  the  right  of  the  original  creditor  §  471. 

to  revoke  the  deposit.     Weston  r.  Bar-        •  Doty  v.  Wilson,  14  John.  378 ;  Bar- 
ker, 12  Johns.  281 ;  Neilson  v.  Blight,  ger  v.  Collins,  7  Har.  &  J.  213. 
1  Johns.   Cas.   205 ;   and  other  cases        *  Saylor  v.    Bushong,    12   Weekly 
cited  Story  on  Cont.  §  483.     But  at  Notes,  81 ;  see  Tibbits  v.  George,  5  Ad 
common  law,  aside  from  statute,  the  &  £1.  115  ;  Carrier  r.  Hodgdon,  3  N.  H, 
original  contract  can  only  be  destroyed  32 ;   Edson  v.  Fuller,  22  N.  H.  191 
by  mutual  consent.  Crocker  v.  Whitney,    10   Mass.   316 

^  Supra,    §§   836  et  seq. ;    Israel  v.  Doty  v.  Wilson,  14  Johns.  378 ;  Com 

Douglass,   1  H.  Bl.  242  ;  Crocker  v.  mercial  Bank  v.  Hughes,  17  Wend.  94 
Whitney,  10  Mass.  316.  »  Supra,  §  787. 

>  Tibbits  i;.  George,  5  Ad.  &  El.  115 ;        ^  Infra,  §  852 ;  Cromelien  v.  Manger, 

De  Bernales  v.  Fuller,  14  East,  590  n ;  17  Penn.  St.  169  ;  De  Barry  v.  Withers, 

Warren  v.  Wheeler,  21  Me.  484 ;  Mowry  44  Penn.  St.  356. 

1  Wh.  Con.  of  L.  §  735 ;  supra,  §  796. 
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an  assignment  is  formally  valid  is  to  be  decided  by  the  lex  fori. 
It  18  a  mere  matter  of  process.    If  allowed  by  the  i^f^^  ^^ 
lex  fori^  the  assignee  may  sue  in  his  own  name,  termincs 
althoagh  forbidden  by  the  foreign  law  to  which  assignee 
the  obligation  is  subject.^    But  if  an  assignee  can-  ^^  ^"®  ^ 


own 


not,  in  such  cases,  sue  by  the   lex  fori^  the  fact  '^*™®- 
that  he  could   have  sued   under  the  lex  loci  contractus,  will 
not  relieve  him  from  his  disability.* — If  the  mode  of  assign- 
ment pointed  out  by  a  statute  be  not  pursued,  only  an  equita- 
ble interest  vests  in  the  assignee,  and  the  suit  must  be  by  the 
assignor  to  his  use.' — Mere  endorsement  of  a  certificate  of  de- 
posit in  a  savings  fund  will  not  entitle  the  endorsee  to  bring 
suit  in  his  own  name.^ — Whether  paper  is  so  far  negotiable  as 
to  sustain  a  suit  by  the  holder  has  been  already  considered.^ 
§  842.  An  assignee  of  non-negotiable  assets  takes  only  what 
the  assignor  has  to  give ;  and  hence,  whatever  equi- 
ties  the  debtor  might  assert  against  the  assignor  at   ment  sub- 
the  time  of  the  assignment  he  can  assert  against  the  iq^uufes 
assignee.*    "That  the  purchasers  of  non-negotiable  between 

or  &  assignor 

demands,  like  the  certificate  here  (a  certificate  of  and  debtor 

^  Foss  V.  Nutting,  14  Gray,  484.  *  London  Saving  Fund  v.  Bank,  36 

>  Supra,  §  526 ;  Fiak  v,  Brackett,  32    Penn.  St.  498  ;  see  aitpraj  §§  797,  836. 
Vt.  798 ;  Usher  v.  D»Wolf,   13  Mass.         »  Supra,  §  795. 

290  ;  McRae  u.  Mattoon,  10  Pick.  49 ;  <  Wh.  Con.  of  L.  §§  364  et  seq.;  Ch. 
Hay  o.  Green,  12  Gush.  282;  Leach  v.  on  PI.  16th  Am.  ed.  (1879)  17;  Pol- 
Green,  116  Mass.  536;  see  Wolf  v.  lock,  3d  ed.  227-9  ;  Pinkett  v.  Wright, 
Oxholm,  6  M.  &  S.  99  ;  FoUiott  v.  Og-  2  Hare,  120 ;  Murray  r.  Pinkett,  12  CI. 
den,  1  H.  Black.  131 ;  Jeffery  w.  &  F.  784 ;  Ford  r.  White,  16  Beav. 
M*Taggart,  6  M.  &  S.  126  ;  Levy  v.  120 ;  Clack  v.  Holland,  19  Beav.  262 ; 
Levy,  78  Penn.  St.  607;  MurreU  v.  Littlefield  r.  Smith,  17  Me.  327 ;  Bart- 
Jones,  40  Miss.  565 ;  TuUy  v.  Herrin,  lett  v.  Pearson,  29  Me.  9,  15 ;  Dix  v. 
44  Miss.  626.  Cobb,  4  Mass.  508  ;  Clarke  v.  Hawkins, 

>  Tronb.  &  Haly  Prac.  by  Brightly,  5  R.  L  219  ;  Aldrioh  v.  Campbell,  4 
§  1664 ;  Bunting  v,  R.  R.,  81  Penn.  St.  Gray,  284 ;  Vanbnskirk  v.  Ins.  Co.,  14 
254  ;  cited  mpra,  §  797.  In  Massaohn-  Conn.,  141;  Murray  v.  Lylburn,  2 
setts  the  only  cases  in  which  a  third  Johns.  Ch.  441 ;  Noble  v.  Oil  Co.,  7$ 
person  has  the  exclusive  right  to  the  Penn.  St.  354;  Sharts  v.  Await,  73 
control  of  an  action  at  law  is  when  he  Ind.  304 ;  Ellis  v,  Sisson,  96  111.  106  ; 
has  acquired  the  whole  interest  of  the  see  Paine  v,  Lester,  44  Conn.  196 ; 
nominal  plaintiff.  Coffin  v.  Adams,  Pond  v.  Cooke,  45  Conn.  130;  and 
131  Mass.  133;  citing  Foss  v,  Lowell  other  cases  cited  Wh.  Con.  of  L.  §§ 
Bank,  111  Mass.  285.  334  et  »eq.  359,  and  see  for  further  oases, 

infra,  §§  1021  et  seq, 
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indebtedness  by  a  duly  constituted  public  officer)  from  others 
than  the  original  owner  of  them,  can  take  only  such  rights 
as  he  has  parted  with,  except  when  by  his  acts  he  is  estopped 
from  asserting  his  original  claim,  is  established  by  all  the 
authorities."*  "Where  there  is  a  chose  in  action^  whether 
it  is  a  debt,  or  an  obligation,  or  a  trust  fund,  and  it  is  as- 
signed, the  person  wlio  holds  the  debt  or  obligation,  or  has 
undertaken  to  hold  the  trust  fund,  has,  as  against  the  as- 
signee, exactly  the  same  equities  that  he  would  have  as 
against  the  assignor."*  After  assignment  debts  due  by  the 
assignee  to  the  defendant  may  be  set  off.'  The  assignee  of  a 
debt  is,  therefore,  put  in  the  same  position  as  is  an  undisclosed 
principal  suing  on  a  debt  contracted  by  his  agent.  He  is  en- 
titled to  recover,  but  whatever  he  recovers  is  subject  to  any 
set-off  or  counter-claim  due  from  the  debtor  to4;he  creditor  in 
the  original  transaction.  The  assignee  takes  the  debt  burdened 
with  such  set-offs  or  counter-claims.*  If,  also,  the  claim  is 
open  to  avoidance,  when  held  by  the  assignor,  the  debtor  can 
avoid  it  to  the  same  extent  when  it  is  in  the  hands  of  the  as- 
signee.* When,  however,  a  claim  is  bona  fde  assigned  for  a 
sufficient  consideration,  and  notice  of  this  id  given  to  the 

1  Field,    J.,    Ck>wdre7    v.    Vanden-  property  or  a  right  of  action)  for  the 

burgh,  101  U.  S.  575.    That  such  an  satisfaction  of  his  debt,  can  claim  noth- 

assignment  may  be  of  a  future  contin-  ing  more  than  such  interest  as  A.  ao- 

gent  interest  (0.  g*  of  a  policy  of  life  tually  had,  and  he  can  gain  no  priority 

insurance),  see Phipps  v.  Lovegrove,  L.  by  notice  to  A.'s  trustee. or  debtor  even 

R.  16  £q.  80 ;  see  to  same  effect  Ingra-  in  oases  where  he  might  have  gained  it 

ham  V,  Disbrough,  47  N.  Y.  421 ;  Davis  if  A.  had  made  an  express  and  unqual- 

V,  Bechstein,  69  N.  Y.  440.  ified  assignment  to  him."    This  deci- 

>  James,  L.  J.,  Phipps  v.  Lovegrove,  sion  is  stated  by  Mr.  PoUock  (3d  ed. 

L.  R.  16  Kq.  80,  86 ;  S.  P.,  Lord  St.  229)  to  virtually  overrule  Watts  v. 

Leonards,  Mangier  v.  Dixon,  3  H.  L.  Porter,  3  E.  &  B.  743. 

C.  702  ;  Gochenauer  v.  Ckwper,  8  S.  &  *  Infra,  §§  1020  et  seq, 

R.  187 ;  FauU  v,  Tinsman,  36  Penn.  «  Cavendish  v.  Geaves,  24  Beav.  163  ; 

St.  108 ;  FinneU  v.  Nesbit,  16  B.  Mon.  Mitchell    v.   Winslow,   2  Story,    630 ; 

351 ;  and  see  Morrow  v.  Bright,  20  Mo.  Hooper  v.  Brundage,  22  Me.  460 ;  Trus- 

29*8.    Pickering  ».  R.  R.,  L.  R.  3  C.  P.  tees  v.  Wheeler,  61  N.  Y.  88 ;  Wood  v. 

235,  holds  that  "  a  creditor  of  A.  who  Mayer,  73  N.  Y.  556 ;  Metzgar  v.  MeU- 

beoomes  entitled  by  operation  of  law  to  gar,  1  Rawle,  227 ;  see  infra,  §  1025. 

appropriate  any  beneficial  interest  of  '  Graham  t>.  Johnson,  L.  R.  8  Eq.  36. 
A.'s  (whether  an  equitable  interest  in 
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debtor,  then  any  payment  by  him  to  the  assignor  will  be 
regarded  as  collusive  and  inoperative.* 

§  843.  It  is  elsewhere  shown  that  three  theories  have  been 
advanced  as  to  the  law  to  which  a  debt  is  subject :   Equities 
1,  that  of  the  lex  loci  contractus  ;  2,  that  of  the  debt-  ^  be  deter- 
or's  domicil ;  and,  3,  that  of  the  creditor's  domicil."   the  law  to 
The  prevailing  and  better  theory  is  that  the  law  of  debt  is*  ^ 
the  creditor's  domicil  is  to  control.'    Bat  so  far  as   ^^^J^*- 
concerns  the  form  and  practice  of  set-off,  the  Ux  fori  decides.* 

§  844.  To  enable  the  original  debtor  to  set  off  against  the 
assignee  a  debt  due  the  original  assignor  the  debt   g .  g. 
must  be  due  at  the  time  of  the  assignment.'    In   must  he 
other  words,  none  but  actionable  debts  can  be  set  of^'assi^^'' 
off.*    Hence  no  set-off  acquired  against  the  assignor,   ™®°*^* 
after  notice  of  the  assignment,  is  good  against  the  assignee.^ 
Nor  will  a  release  by  the  assignor,  or  any  other  hostile  action 
on  his  part,  after  due  notice  has  been  given,  affect  the  as- 
signee's claim.* 

1  See  Stephens  v.  Venablefl,  30  Beav.  see  infraf  §  1038.    Hutchinson  v.  Reed, 

625 ;  Watson  v.  R.  R.,  L.  R.  2  C.  P.  3  Camp.  329 ;  Qledstane's  case,  L.  R. 

593.  1  Ch.  538 ;  Rawley  v.  Rawley,  L.  R.  1 

*  Wh.  Con.  of  L.  §§  360  et  seq.  Q.  B.  D.  460 ;    Averj  v.  Russell,  125 

*  Smith  V.  Buchanan,  1  East,  6 ;  Mass.  571 ;  Martin  v,  KuntzmuUer,  37 
Caskie.  v.  Webster,  2  Wal.  Jr.  131 ;  N.  Y.  396  ;  Roberts  v.  Carter,  38  N.  Y. 
Braynard  v,  MarsbaU,  8  Pick.  194;  107;  Fuller  v.  Steiglitz,  27  Oh.  St. 
Mead  v.  Dayton,  28  Conn.  33 ;  Clark  355 ;  Williams  v.  Helme,  1  Dev.  Eq. 
V.  Peat  Co.,  35  Conn.  303;   Pond  v.  151. 

Gooke,  45  Conn.  132 ;  Goodwin  v,  *  Infra,  §  1017. 
Holbrook,  4  Wend.  377 ;  Gnillander  v.  '*  Winch  v.  Keeley,  1  T.  R.  619 
Howell,  35  N.  Y.  657 ;  Speed  v.  May,  Weeks  v.  Hunt,  6  Vt.  15  ;  Blake  v 
17  Penn.  St.  91 ;  Poe  r.  Duck,  5  Md.  Buchanan,  22  Yt.  548 ;  Halloran  v 
1 ;  Keyser  v.  Rice,  47  Md.  203 ;  Klein  Whitoomb,  43  Vt.  306 ;  Upton  v.  Moore 
V.  French,  57  Miss.  662.  In  Kirtland  44  Vt.  552 ;  Dix  v.  Cobb,  4  Mass.  508 
9.  Hotchkiss,  100  U.  S.  491,  Harlan,  J.,  Goodwin  v.  Cunningham,  12  Mass.  193  ; 
speaking  of  a  debt  due  from  a  person  Bush  r.  Lathrop,  22  N.  Y.  535  ;  Rob- 
domiciled  in  one  state  to  a  person  dom-  erts  v.  Carter,  38  N.  Y.  107.  See,  also, 
ioiled  in  another,  said :  ''  That  debt,  Greene  v.  Darling,  5  Mason,  201 ;  Bart- 
although  a  species  of  intangible  prop-  lett  v.  Pearson,  29  Me.  9 ;  Willis  v. 
erty,  may,  for  the  purposes  of  taxation,  Twambly,  13  Mass.  204. 
if  not  for  all  others,  be  regarded  as  *  Alner  v.  George,  1  Camp.  392 ;  Dix 
situated  at  the  domicil  of  the  creditor.''  v,  Cobb,  4  Mass.  508;   see  Webb  v. 

«  Svpra,  §  841 ;  t»/m,  §§  1009  et  aeq.  Steele,  13  N.  H.  230. 

B  Infra,  §§  1021-5.     As  to  release, 
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§  845.   To  protect  the  assignee  it  is  proper  that  notice 
should  be  s^iven  of  the  assiearaent  to  the  debtor. 

Notice  to_«,  iTi  .  1-1.  .  1 

debtor  of  If  he  should  pay  innocently,  without  notice,  the 
necSsary^^  Original  Creditor,  after  the  assignment,  however 
to  protect     fraudulent  the  reception  of  the  money  may  be  on 

assignee.  •  '^  j         j 

the  part  of  the  original  creditor,  the  payment  will 
preclude  a  recovery  by  the  assignee  from  the  debtor  on  the 
same  debt.^  The  same  protection  is  given  to  the  debtor 
should  he  pay  bona  fide  to  the  assignee  of  whose  assignment 
he  is  iii*8t  informed.* — By  the  Roman  law,  prevailing  in  Scot- 
land, an  assignment  does  not  operate  until  notice  to  the 
debtor,  and  an  attachment  after  the  assignment,  but  prior  to 
notice  to  the  debtor,  overrides  the  assignment.  By  the  Eng- 
glish  law,  the  assignment,  so  it  has  been  held,  works  an  equi- 
table transfer  of  the  debt  as  against  attaching  creditors  with- 
out notice.  It  has  been  held  in  England  that  if  a  debt  due 
by  a  Scotch  debtor  to  an  English  creditor  be  assigned  in 
England,  the  debt  is  equitably  transferred  to  the  assignee  as 
against  a  subsequent  Scotch  attaching  creditor,  though  the 
notice  to  the  debtor  of  the  assignment  was  not  given  until 
after  attachment  laid.'  It  was  subsequently  held  that  the 
claims  of  competing  assignees,  incumbrances,  and  attaching 
creditors  rank  from  the  time  of  notice  to  the  debtor;^  al- 
though, when  local  statutes  give  priority  of  attachments  ac- 
cording to  date  of  imposition,  priority  must  be  determined  by 
the  law  of  the  creditor's  domicil.* — It  has  been  recently  ruled 
in  England  that  a  second  assignee  who  takes  not  from  the 
original  creditor,  but  from  his  legal  personal  representative, 

1  Pollock,    3d   ed.   226 ;    Stocks    v.  SiU  v.  Worswiok,  1  H.  Bl.  691 ;  Storj, 

Dobson,  4  D.  H.  G.  11 ;  Felch  v.  Bug-  Con.  of  L.  §§  395-6 ;  and  see  oomments 

bee,  48  Me.  9  ;  Adams  r.  Leavens,  20  in  Wh.  Con.  of  L.  §  364. 

Conn.  73  ;   Heermans  v.  Ellsworth,  64  ^  Loveridge  v.  Cooper,  3  Rnss.  1,  38, 

N.    Y.    159;     Hinklej  v.  Walter,    8  48,  and  oases  cited  Wald's  Pollock, 

Watts,  2G0 ;  9  WatU,  179 ;  GauUagher  204 ;   Foster  v.  CookereU,  3  CI.  k  F. 

V,  Caldwell,  22  Penn.  St.  300 ;  Miller  456 ;  see  Judson  v.  Corcoran,  17  How. 

V.  Bomberger,  76  Penn.  St.  78.  612 ;  Spain  v.  Hamilton,  1  Wall.  604. 

'  Stocks  v.  Dobson,  4  D.  M.  O.  11,  *  See  Braynard  r.  Marshall,  8  Pick. 

17;  see  Willes,  J.,  L.  R.  5  C.  P.  994;  194;    Thayer    v.   Daniels,   113  Mass. 

and  see  generally  Pass  v.  MoRea,  36  129 ;    Mair  o.  Schenck,  3  Hill,  228 ; 

Miss.  143.  Gaillander  v.  Howell,  35  N.  Y.  657. 

*  Solomons  v.  Ross,  1  H.  Bl.  131,  n. ; 
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may  in  like  manner  gain  priority  by  notice.^ — The  notice  is 
to  be  given  to  the  debtor  either  in  person  or  through  his 
agent  employed  by  him  to  make  payment  ;*  and  notice  to  one 
of  two  trustees  is  sufficient.'  'No  specific  form  is  necessary 
for  a  notice.  It  is  enough  if  the  fact  be  put  before  the  debtor 
in  such  a  way  as  would  lead  a  business  man  of  ordinary  pru- 
dence to  take  cognizance  of  it.^ — So  far  as  concerns  the  debtor, 
or  his  bankrupt  assignee,  if  there  be  no  qpnflict  as  to  assign- 
ments or  attachments,  no  notice  is  necessary.^ 

§  846.  It  is  open,  however,  to  the  parties  to  a  contract  to 
provide  that  in  the  hands  of  an  assignee  no  set-off 
between  the  parties  should  be  permitted.*    In  law   may^con- 
the  debtor  may  preclude  himself  by  means  of  estop-  tj-act  to  as- 
pel  from  setting  up    a  set-off   or  counter-claim,'  from  equi. 
"which,"  comments  Mr.  Pollock,  "really  comes  to 
the  same  thing,  the  doctrine  of  estoppel  being  a  more  technical 
and  definite  expression  of  the  same  principle."'    It  has  been 
consequently  held  that  when  there  are  transferable  indentures 

1  FresMeld*8  Trusts,  L.R.ll  Ch.  D.  Conn.  274;  So.  Boston  Iron  Works  v. 

198.  Locomotive  Works,  51  Me.  685. 

>  Addison  v.  Ck>x,  L.  R.  8  Ch.  76-9.  •  Burn  v.  Carvalho,  4  M.  &  Or.  690 ; 

•  Pardee  v.  Piatt,  20  Conn.  402,  Preshfield's  Trnste,  L.  R.  11  Ch.  D. 

«  Lloyd  r.  Banks,  L.  R.  3  Ch.  488 ;  198 ;    Thajer    r.   Daniels,   113    Mass. 

Danoklee  v.  BOU  Co.,  3  Post.  245.    See  129 ;    Muir  v.  Schenck,  3  Hill,  228 ; 

generally  as  to  necessity  of  'notice,  2  Spain  v.  Hamilton,  1  Wall.  604.   With 

Story's  Eq.  Jnr.  §  1047 ;  Williams  r.  regard    to    foreign    bankrupt    assign- 

Sorrell,  4  Ves.  389  ;  Mangles  v.  Dixon,  ments,  see  Wh.  Con.  of  L.  §  390. 

3  H.  L.  C.  702 ;  Rodick  v.  Gandell,  1  •  Asiatic  Ban]cing  Co.  ex  parte,  L.  R. 

D.  M.  &  G.  763 ;  Ward  v,  Morrison,  25  2  Ch.  391.    In  this  case  Lord  Cairns 

Vt.  595  ;  Jones  v.  Witter,  13  Mass.  304 ;  said :  **  Generally  speaking,  a  chose  in 

Commercial  Bank  v.  Colt,  15  Barb.  506.  action  assignable  only  in  equity  mnst 

When  a  debt  was  dne  from  a  i>erson  be  assigned  subject  to  the  equities  ex- 
domiciled  in  Connecticut  to  a  person  isting  between  the  original  parties  to 
domiciled  in  Massachusetts,  and  this  the  contract ;  bat  this  is  a  rule  which 
debt  was  attached  in  Connecticut  by  a  must  yield  when  it  appears  from  the 
creditor  of  the  payee,  and  the  payee,  nature  of  the  terms  of  the  contract 
iMtween  laying  the  attachment  and  that  it  must  have  been  intended  to  be 
judgment  thereon,  made  an  assign-  assignable  free  and  una£fected  by  such 
ment,  the  attachment  was  held  in  equities.'*  See  supra,  §§  141,  795-797. 
Connecticut  to  take  the  debt  as  against  '  Webb  r.  Heme  Bay,  L.  R.  5  Q.  B. 
the  assignment,  although  it  would  642 ;  §  796-7. 
have  been  otherwise  under  the  law  of  *  Pollock,  3d  ed.  231. 
Massachusetts.    Upton  v,  Hubbard,  28 
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subject  to  sach  limitation,  the  holder  takes  them  free  from 
any  equities  between  the  original  parties.  And  a  limitation 
to  this  effect  has  been  held  to  exist  where,  in  pursuance  of  an 
antecedent  agreement,  debentures  are  issued,  payable  to  the 
holder  or  bearer,^  and  where  the  debenture  is  put  in  the  form 
of  negotiable  paper.*  But  this  implication  does  not  arise 
merely  from  the  fact  that  the  debenture  is  made  payable  to 
holder  of  bearer.' — That  such  debentures  are  issued  in  blocks, 
consisting  of  a  series  separately  numbered,  and  that  the  object 
of  the  issue  was  to  raise  money  in  the  market,  are  ingredients 
in  determining  the  question  whether  the  issuer  of  the  deben- 
tures has  estopped  himself  from  setting  up  equities  personal  to 
himself  against  the  holder.^  But  in  England  the  original 
parties  to  such  debentures  cannot  turn  them  permanently  into 
negotiable  instruments  by  an  agreement  that  the  debts  of  the 
original  creditor  should  not  be  set  off  against  any  subsequent 
assignee.  This  agreement  does  not  by  its  own  force  operate- 
to  enable  an  intermediate  holder  against  whom  equities  exist 
to  transfer  a  title  free  from  such  equities.* 

§  847.  A  party,  also,  taking  an  order  for  the  delivery  of 

goods,  takes  it  free  from  any  equities  existing  be-* 

dere forded   tween  the  original  parties  to  the  contract,  whenever 

^^^^^       this  was  the  understanding  between  such  parties. 

And  the  rule  applies  to  all  securities  or  vouchers  for 

a  debt  payable  in  money.* 

§  848.  When  the  assignee  of  an  executory  contract  can  per- 
form the  duty  imposed  by  it  as  effectively  as  could  the 
assignor,  the  fact  that  this  duty  is  personal  cannot  be  set  up 

■  New  Zealand  Co,  &e  parte f  L.  R.  3  Ex.  387 ;  Universal  Life  Asso.  Co.,  L.  R. 

Ch.  154 ;  see  Colborue  ex  parte^  L.  R.  10  £q.  458 ;  Chorley  ex  partem  L.  R.  11 

•11  £q.  478 ;  Crouch  v.  Credit  Foncier,  £q.  157 ;  and  other  oases  oited  Pollock, 

L.  R.  8  Q.  B.  374;   see  Railroad  Co.  3ded.  233.   Mr.  Pollock  doubts  whether 

V.  Howard,  7  Wall.  392,  where  this  Graham  v.  Johnson,   8  Eq.   36,  and 

inference  is  doubted   as  a  universal  Athensum  Ass.  v,  Pooley,  3  De  G.  &  J. 

rule.  294,  can  be  reconciled  with  the  above. 

*  Citj  Bank  ex  parte,  L.  R.  3  Ch.  758.  •  Crouch  v.  Credit  Foncier,  L.  R.  8 

*  Financial  Corporation's  Claim,  L.  Q.  B.  374. 

R.  3  Ch.  154,  and  see  iupra,  §  795-7.  *  Merchant  Bank  v,  Bessemer  Steel 

«  Dickson  v,  Swansea  R.  R.,  L.  R.  4    Co.,  L.  R.  5  Ch.  D.  205. 
Q.  B.  44;  Higgs  r.  Tea  Co.,  L.  R.  4 
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by  defendant  in  a  suit  by  the  assienor  on  the  con-  To  a  suit  on 

1      T    .  1  .1  1  11  assignment 

tract.^    It  18  Otherwise,  however,  when  the  duty,  a  it  is  a  de- 
condition  precedent  to  the  contract  becoming  eiffec-  assignor** 
tive,  is  one  which  can  be  performed  only  by  the  ^^^^^j.^ 
assignor,  he  declining  to  perform  such  duty.*     Con-  condition 
tracts  of  partnership,  also,  are  not  assignable  f  and 
so  of  contracts  to  perform  professional  services.^ 

1  British  VTaggon  Co.  v.  Lea,  L.  B,.  person  tendered  to  take  the  place  of  the 

5  Q.  B.  D.  149  ;  Roorbach  r.  North,  6  contracting  party  may  be  equally  well 

Johns.  Ch.  469 ;  Horner  v.  Wood,  23  qualified  to  do  the  service.     Personal 

N.  Y.  350 ;  Devlin  v.  Mayor,  63  N.  Y.  performance  is  in  such  a  case  of  the 

8,  16  ;  Parsons  v.  Woodward,  22  N.  J.  essence  of  the  contract,  which,  oonse- 

L.  196  ;  Philadelphia  v.  Lockhardt,  73  quently,  cannot  in  its  absence  be  en- 

Penn.  St.  211.  forced  against  an  unwilling  party.    But 

*  See  gt^ffTGy  §  323.  the  principle  appears  to  us  inapplica- 

In  British  Waggon  Co.  v.  Lea,  L.  R.  5  ble  in  the  present  instance,  inasmuch 

Q.B.D.  149,  Cockburn,C.  J.,  giving  the  as  we  cannot  suppose  that  in  stipula- 

judgment  of  the  court  (Jan.  13,  1880),  ting  for  the  repair  of  these  waggons  by 

said :    "  We  entirely    concur    in  the  th^  company — a  rough  description  of 

principle  on  which  the  judgment  in  work  which  ordinary  workmen  oonver- 

RobBon  p.  Drummond,  2  B.  &  Ad.  303,  sant  with  the  business  would  be  per- 

rests,  namely,  that  where  a  person  con-  .  fectly  able  to  execute — ^the  defendant 

tracts  with  another  to  do  work  and  attached  any  importance  to  whether 

perform  service,  and  it  can  be  inferred  the  repairs  were  done  by  the  company, 

that  the  person  employed   has  been  or  by  any  one  witti  whom  the  company 

selected  with  regard  to  his  individual  might  enter  into  a  subsidiary  contract 

skill,  competency,  or  other    personal  to  do  the  work.'' 
qualification,  the  inability  or  unwill-        *  Lind.  on  Partner.  492;  Pearce  v. 

ingness  of  the  party  so  employed  to  Chamberlain,  2  Ves.  Sen.  33 ;  supra^  § 

perform  the  service  is  a  sufficient  an-  323. 

Bwer  to  any  demand  by  a  stranger  to        *  Farren  r.  Wilson,  L.  R.4  C.  P.  744; 

the  original  contract  of  the  perform-  Hayes  v.  Willis,  4  Daly,  259,  and  cases 

anoe  of  it  by  the  other  party,  and  cited  suprOf  §  323 ;   see  on  this  topic 

entitles  the  latter  to  treat  the  contract  Mr.  Moak's  note  to  24  Eng.  Rep.  241. 
as  St  an  end,  notwithstanding  that  the 
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CHAPTER  XXVn. 


NOVATION. 


Noyation  is  the  snbstitation  of  a  new  in 
the  place  of  an  old  contract,  §  852. 

A  new  contract  is  essential  to  novation, 
§  853. 

Ck>nsent  of  the  creditor  is  essential, 
§854. 

And  so  of  consent  of  other  parties, 
§855. 

To  novation  points  of  change  are  im- 
material, §  856. 

VThether  old  agreement  is  eztingnished 
depends  on  construction,  §  857. 

Must  be  consideration  for  agreement  of 
substitution,  §  858. 


Only  parties  to  a  contract  may  sue  or 

be  sued  on  it,  §  859. 
Extinguishment  may  be  by  merger, 

§860. 
Novation  may  be  proved  by  parol,  § 

861. 
Novation    applied   to   partnership,    § 

862. 
Retiring  partners  not  discharged  by 

acceptance  of  new  firm,  §  863. 
Insurance  may  devolve  duties  on  as- 
signee, §  864. 
Novation  within  statute  of  frauds,§ 

865. 


§  852.  JSTovATioN  IB  the  substitution  of  a  new  in  the  place  of 
Novation  is  ^^  oldtcontract.  The  wowtfton  of  a  contract  is  dis- 
tinguished from  the  rectification  of  a  contract  in  this, 
that  in  rectification  the  old  contract  is  restored  by  a 
correction  of  mistakes  of  expression,  while  in  nova- 
tion a  new  contract  is  created.^  The  efficacy  of 
novation  is  primarily  due  to  the  action  of  the  creditor.  The 
creditor  consents  to  the  rescission  of  the  old  contract  and  the 
substitution  of  a  new  contract.  Novation  is  to  be  distinguished, 
therefore,  from  release,^  in  the  fact  that  it  works  not  the 


the  substi- 
tution of  a 
new  in  the 
place  of  an 
old  con- 
tract. 


>  Big.  46,  2  Cod.  8,  42  de  nova,  et 
deleg.  Several  German  treatises  have 
appeared  on  this  topic :  Gneist,  die  for- 
mellen  Vertr&ge  (1845)  ;  Fein,  Beitr&ge 
su  der  Lehre  von  der  Novation  und  De- 
legation (1855);  Kniess,  Einfluss  der  he- 
dingten  Novation  auf  die  ursprungliche 
Ohligation  (1860)  ;  Romer,  die  bedingte 
Novation  (1863) ;  Salpius,  Novation 
und    Delegation   C1864) ;    Balkowski, 
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sur  Lehre  von  der  Novation  (1866). 
It  is  discussed  also  by  Vangerow,  § 
619,  and  Windsoheid,  §  353,  on  whom 
I  chiefly  rely  for  the  distinctions  in  the 
text.  An  article  on  the  topic  in  the 
text  will  be  found  in  3  Am.  Law  Reg. 
N.  S.  65.  Rectification,  as  distinguished 
from  novation,  is  discussed  supra,  § 
205. 

«  Infra,  §  1031. 
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termination  of  the  contractual  relation,  but  a  substitution  of 
contracts ;  while  it  differs  from  rectification  in  the  fact  that 
the  change  it  produces  is  not  partial,  but  total.  In  every 
respect  the  new  agreement  starts  fresh.  It  is  not  part  old  and 
part  new.  It  is  new  throughout,  and  the  obligations  it  creates 
emanate,  as  to  time  and  place,  from  itself.  So  far  as  concerns 
our  own  distinctive  law,  any  increment  of  security,  passing 
from  one  party  to  another,  no  matter  how  slight,  and  no  mat- 
ter how  largely  it  may  be  apparently  overweighed  by  surren- 
ders on  the  other  side,  will  be  sufiScient  to  sustain  the  substi- 
tution.*— Whether  the  novation  is  so  far  perfected  as  to  relieve 
the  original  debtor  depends  in  part  on  the  terms  of  the  first 
agreement,  in  part  on  those  of  the  second.  It  may  be  that  by 
the  first  agreement  the  original  debtor  is  to  be  bound  only  as 
long  as  he  retains  certain  property  or  bears  certain  relations  to 
the  original  creditor;  and  if  so  there  is  a  release  of  the  original 
debtor  on  the  happening  of  the  contingency  on  which  his  in- 
debtedness is  to  cease.  Or  it  may  be  that  by  the  second  agree- 
ment the  original  debtor  is  expressly  released.  But  in  any  view, 
novation,  in  its  true  sense,  does  not  exist  unless  the  old  agree- 
ment is  discharged  and  a  new  agreement  executed  to  take  its 
place.* 

1  Supra,  §§  516  et  seq, ;  infra,  §  853 ;  v.  Lane,  26  Me.  475 ;  Woodward  i;. 
Leake,  2d  ed.  790.  See  oomments  by  Miles,  24  N.  H.  289 ;  Baboock  v.  Haw- 
Lord  Westbuiy  in  Blundell's  case,  re-  kins,  23  Vt.  661 ;  Andrews  r.  Camp- 
ported  in  7  London  Law  J.  772.  bell,  36  Oh.  St.  361 ;  Flanagin  v.  Ham- 

'  ''There  may  be  in  some  cases  a  bleton,  54  Ind.  222;  Lister  v.  Clark, 

change  of  credit  hy  agreement  between  48  Iowa,  169  ;  Drake  v.  Hill,  53  Iowa, 

the  parties  so  as  to  transfer  the  liabil-  87 ;  Shaffer  v.  McKanna,  24  Kan.  22 ; 

itj  from  the  original  contracting  party  Baker  v,  Frellson,  32  La.  An.  822.    See 

toanother,  or  to  one  only  of  the  original  Morriss  v.  Harveys,  75  Va.  726;  and 

contracting  parties."    Ch.  on  PI.  16th  oases  cited  infra,  §§  853,  996,  and  see 

Am.  ed.  55,  citing  Evans  v.  Drummond,  Story  £q.  Jar.  §  1355. 
4  Esp.  91 ;  Tappen  v.  Martens,  8  T.  R.        In  Wharton  v.  Walker,  4  B.  &  C. 

451;    Gonthwaite    v.   Duckworth,   12  164,  Bayley,  J.,  in  a  case  of 'alleged 

East,  421.  substitution  of  a  new  debtor  for  an  old, 

That  by  consent  of  all  parties  the  said:  ''If,  by  an  agreement  between 

old  agreement  may  be  extinguished  the  three  parties,  the  plaintiff   had 

and  a  new  agreement  instituted  in  its  undertaken  to  look  to  the  defendant 

place,  see  Wilson  r.  Coupland,  5  B.  &  and  not  to  his  original  debtor,  that 

Al.  228 ;  Evans  v.  Powis,  1  Exoh.  601 ;  would  have  been    binding,   and    the 

Sard  p.  Rhodes,  1  M.  &  W.  153  ;  Good  plaintiff  might  have  maintained  an 

r.  Cheeseman,  2  B.  &  Ad.  328 ;  Jenness  action  on  the  agreement ;  bul  in  order  to 
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A  new  §  g58^  Hence,  the  jSrst  eseential  to  novation  is 

contract               "                             '  -kTr                • 

essential  to    the  formation  of  a  new  contract.     Iso  particumr 

novation.        j*           j*       ^^^  •  •               •j«ai_t> 

form  for  this  purpose  is  required   in  the  Roman 

give  him  theU  right  of  action  there  must  have  implied  from  thefrxctM  and  draimstanceM  of 

been  an  extinguishment  of  the  intermediate  the  case.     In  the  case  at  bar,  the  de- 

debt,"  fendant,  at  the  time  of  the  transaction, 

In  Babcock  v.  Hawkins,  23  Vt.  661,  had  simply  an  account,  the  collection 

it  was  held  that  an  agreement  with  a  of  which  he  could  enforce  in  prcesenti, 

sufficient  consideration  to  substitute  a  Upon  application  to  Oliver  for  money 

new  contract  in  place  of  an  old  con-  with  which  to  paj  the  plain  tills,  it  was 

tract    extinguishes  the   old  contract,  arranged    between    the    parties    that 

whether  the  new  contract  was  ever  Oliver    sbould  give  his    note  to  the 

performed  or  not.  plaintiffs,  and  they  should  accept  it  in 

In  Cadens  v,  Teasdale,  53  Vt.  469,  it  lieu  of  their  claim  against  the  defend- 
was  held  that  where,  by  agreement  be-  ant.  The  note  was  given  and  the  right 
tween  the  original  debtor  and  creditor  to  enforce  the  collection  of  the  defend- 
and  a  third  party,  the  third  party  was  ant*s  debt  against  Oliver  was  suspended 
accepted  in  the  original  debtor's  place,  for  the  life  of  the  note.  We  regard 
the  risk  of  the  insolvency  of  the  third  the  transaction  as  a  substitution  of  the 
party  fell  on  the  creditor.  ''The  debt  against  Oliver  for  the  one  against 
plaintiffs,*'  said  Taft,  J.,  ''having  a  the  defendant ;  and  that  it  was  the  tn- 
claira  against  the  defendant,  agreed  if  tention  of  the  parties  that  the  defend- 
the  defendant  would  procure  one  Oliver,  ant  should  be  discharged  from  his  in- 
a  debtor  of  the  defendant,  to  give  the  debtedness,  and  from  any  cjaim  on 
plaintiffs  his  (Oliver's)  note  on  four  account  of  the  insolvency  of  Oliver; 
months'  time,  that  they  would  take  it  f^m  the  facts  and  circumstances  in  the 
in  payment  of  so  much  of  the  defend-  case,  we  think  such  was  the  intention, 
ant's  account.  The  agreement  was  ac-  *  The  taking  of  a  note,  either  of  the 
cepted  and  the  contract  consummated,  debtor  or  of  a  third  person,  upon  an 
At  the  time  all  the  parties  believed  open  account,  is  prima fricie  payment  of 
that  Oliver  was  solvent.  He  was  in  such  account,  uxwn  the  presumption 
fact  insolvent,  failing  before  the  ma-  that  such  is  the  intention  of  the  parties 
turity  of  the  note,  and  nothing  was  at  the  time.  The  intention  of  the 
realized  by  the  plaintiffs  upon  it.  The  parties  ui>on  the  question  presented  in 
plaintiffs  now  seek  to  recover  of  the  this  case  should  be  held  as  equally  de- 
defendant  the  original  account.  The  cisive,  as  upon  the  question  of  pay- 
question  presented  is.  Upon  whom  was  ment.  Finding  that  it  was  the  inten- 
the  risk  of  the  insolvency  of  Oliver  ?  tion  of  the  parties,  from  all  the  facts 
In  Waipwright  v.  Webster,  11  Vt.  576,  and  circumstances  of  the  transaction, 
the  court  say,  that  where  the  note  of  a  that  the  risk  of  Oliver's  insolvency 
third  person  is  received  in  payment  of  should  be  borne  by  the  plaintiffs,  the 
a  precedent  debt,  the  risk  of  the  in-  case  is  brought  within  the  exception  to 
solvency  of  the  maker  is  upon  the  the  general  rule  as  stated  by  Bennett, 
party  from  whom  the  paper  is  received,  J.,  in  the  case  cited,  and  the  result  is 
unless  there  is  an  express  agreement  that  the  Judgment  of  the  county  court  is 
the  risk  of  the  paper,  in  this  respect,  affirmed." 
is  to  be  the  receiver's,  or  one  is  to  be 

224 


CHAP,  XXVII,]  NOVATION.  [§  858, 

law ;  no  particular  form  is  required  in  our  own  law,  unless 
prescribed  by  the  statute  of  frauds.  The  new  contract,  how-  / 
ever,  as  we  will  presently  see  more  fully,  must  be  on  a  suf-  / 
ficient  consideration.  That  consideration  may,  as  a  mere 
matter  of  abstract  calculation,  be  more  or  it  may  be  less  than 
that  of  the  contract  which  is  superseded.^  The  old  contract 
may  appear  superficially  much  more  beneficial  to  the  creditor. 
than  the  new  contract.  A  much  less  sum  payable  to-day  may 
be  taken  instead  of  a  much  larger  sum  payable  next  week.  A 
sum  half  the  old  amount  with  a  new  endorser  may  be  ac- 
cepted in  the  place  of  the  old  debt  withotit  that  endorser.  It 
is  the  element  of  time  in  the  one  case,  and  of  a  new  security 
in  the  other  case,  that  makes  the  consideration  and  counter- 
balances the  diminution  on  the  face  of  the  debt.* — In  our  own 
law,  novation  of  this  class  falls  under  the  head  of  accord  and 
satisfaction,  and  is  subject  to  the  same  rules.'  Ko  matter 
how  slight  may  be  the  additional  security,  or  how  small  the 
time  gained,  it  is  a  sufiicient  consideration  for  the  substitu- 
tion of  the  new  contract  for  the  old.  But  to  effect  the  nova- 
tion,— in  other  words,  to  work  this  substitution-^a  valid 
contract  must  be  made.  When  a  new  debtor  comes  in,  the 
consideration,  so  far  as  concerns  the  creditor,  is  this  new 
security,  to  the  detriment  of  the  new  debtor ;  the  considera- 
tion, so  far  as  concerns  the  new  debtor,  is  the  detriment  to 
the  creditor  arising  from  the  withdrawal  of  the  old  dedtor.* — 
The  new  contract,  according  to  Roman  law,  may  be  one  on 
which  immediate  legal  process  cannot  be  issued,  as  where  the 
new  debtor  is  a  minor,*  or  may  be  in  other  respects  open  to 
impeachment ;  yet  if  the  old  creditor  accepts  the  novation  in 
ignorance  of  such  a  defect,  it  being  concealed  from  him,  he  is 
entitled  to  have  the  novation  set  aside,  and  a  restitution  of 
the  old  contract  decreed.*  That  the  debt  on  the  new  contract 
may  not  be  immediately  payable  does  not,  of  itself,  affect  the 

1  See  infra,  §  868.  854,  and  see  as  to  oonsideration,  iiipra, 

<  Bee  Oneist,  op.  cit.  229.  §§  505  et  $eq. 

"  Bee  infra,  §§  996  et  seq.  ^  L.  1,  §  1,  D.  h.  t. 

*  See  difloujision  in  Windscheid,  §        ^  Se»  authoritieB  in  Windsoheid,  § 

354. 
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validity  of  the  novation.' — "Qui  in  diem  stipulator,  statim 
novat  .  .  .  cum  certum  sit,  diem  quandoque  venturum"* — 
^^  constat,  et  stipulatione  in  diem  facta  novationem  contingere, 
Bed  non  statim  ex  ea  stipulatione  agi  posse,  antequam  dies 
venerit."^ — Nor  is  it  any  objection  that  the  new  contract  is 
conditional.'  ^'  At  qui  sub  condicione  stipulatur,  non  statim 
novat,  nisi  condicio  extiterit.''  And  by  the  Soman  law,  the 
new  agreement,  when  only  vacating  the  old  contract  with- 
out instituting  new  obligations,  is  regarded  as  simply  a  re- 
lease.^— ^Among  the  most  conspicuous  cases  of  novation  in  our 
own  practice,  are  those  which  arise  when  a  debtor  selling 
property  agrees  with  the  purchaser  and  the  creditor,  that  the 
purchaser  is  to  be  taken  as  debtor  in  his  place.  In  other 
words,  C,  the  creditor,  agrees  to  take  P.,  the  purchaser  of  D.*s 
property,  as  debtor  in  place  of  D.,  the  original  debtor.* — As 
falling,  also,  under  the  head  of  novation,  may  be  mentioned 
the  line  of  cases  hereafter  discussed,'  where  negotiable  paper 
with  a  new  name  is  accepted  in  satisfaction  of  an  old  debt.^ 

^  L.  8,  §  1,  D.  h.  t.  of  T.,  and  the  defendants  debtors  to 

'  L.  5,  eod.  T.,  an  agreement  hj  which  the  defend- 

*  L.  8,  §  1.  ants  assume  T.'s  debt  to  the  plaintiffs 
^  Windscheid,  §  364.  is  valid,  thongh  this  involves  the  pro 

*  SuprUf  §  786  a;  Halsey  v.  Reed,  9  tanto  extinction  of  T.'s  indebtedness. 
Paige,  446  ;  Barker  v.  Bncklin,  2  Wilson  v.  Coapland,  5  B.  &  Aid.  228 
Denio,  45 ;  Dingeldein  v,  R.  R.,  37  Hodgson  v,  Anderson,  3  B.  &  C.  855 
N.  Y.  575 ;  Campbell  v.  Smith,  71  N.  Fairlie  v.  Denton,  8  B.  &  G.  395 
y.  26  ;  Calvo  v.  Davies,  73  N.  Y.  211 ;  Cochrane  r.  Green,  9  C.  B.  N.  8.  448 
Girard  Ins.  Co.  v.  Stewart,  86  Penn.  Warren  v.  Batchelder,  15  N.  H.  129. 
St.  89  ;  Merriman  v,  Moore,  90  Penn.  s  In/raj  §§  957. 
St.  78  ;  Johnson  v.  Enapp,  36  Iowa,  ^  Story,  Prom.  Note,  §§  104,  438 
616  ;  Beaselj  v.  Webster,  64  III.  458 ;  Good  v.  Cheesman,  2  B.  &  Ad.  328 
Snell  V,  Ives,  85  111.  279  ;  Ross  v.  Wright  v.  Crockery  Co.,  1  N.  H.  281 
Eennison,  38  Iowa,  396 ;  McDowell  r.  Johnson  v.  Cleeves,  15  N.  H.  332;  and 
Laev,  35  Wis.  171 ;  Jordan  v.  White,  see  supra,  §  852.  The  following  may 
20  Minn.  91 ;  Shaffer  v.  McKanna,  24  be  cited  as  cases  of  novation  by  acoept- 
Ean  22 ;  Mason  v.  Hall,  30  Ala.  599 ;  anoe  of  a  new  secnrity  with  a  new 
Meyer  v,  Lowell,  44  Mo.  328 ;  Rogers  debtor,  discharging  the  old  debt.  Price 
V.  Gosnell,  58  Mo.  589  ;  and  cases  cited  v.  Price,  16  M.  &  W.  241 ;  Camidge  v. 
Wald's  Pollock,  220 ;  and  other  cases  AUenby,  6  B.  &  C.  373 ;  Rogers  t;. 
cited,  8upra,  §§  786,  786  a.  After  ac-  Langford,  1  C.  &  M.  637;  Smith  v, 
ceptanoe  of  the  substitution,  itjs  irre-  Mercer,  L.  R.  3  Ex.  51 ;  Jenness  v. 
vocable,  Bassett  v,  Hughes,  43  Wis.  Lane,  26  Me.  475;  Baboock  v,  Haw- 
319.  Where  the  plaintiffs  are  creditors  kins,  23  Vt.  561 ;  Brooks  v.  White,  2 
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CHAP.  XXVII.]  NOVATION.  [§  854. 

"Where,  however,  negotiable  paper  made  by  other  parties  is 
taken  in  payment  of  goods,  the  vendee  becomes  liable  in  case 
such  paper,  due  diligence  being  shown  to  pursue  it,  turns  out 
to  be  worthless.* 

§  854.  To  constitute  novation,  according  to  the  Roman  law, 
it  is  essential  that  there  should  be  shown  to  be  an  consent  of 
intention  on  the  part  of  the  creditor  to  institute  a  thecreditor 

*  to  consti- 

new  contractual  relation^-awmw5  novandu    This  in-  tute  a  new 
tention  must  be  proved  by  the  party  setting  up  the  2nd^r^° 
novation.    But  no  particular  form  is  requisite  for  oiS^u^^ 
this  purpose,  nor  need  it,  such  is  the  prevalent  opin-  «entiai. 
ion,  be  expressly  declared.^    In  our  own  law,  to  constitute  the 
surrender  of  the  old  debt  and  the  substitution  of  another,  it 
must  be  shown  from  all  the  facts  that  this  was  the  intention 
of  the  creditor,  and  that  this  intention  was  duly  executed  by 
an  agreement  with  a  sufficient  consideration.'    It  must  ap- 
pear that  the  creditor  intended  specifically  to  accept  the  new 
debtor,  and  agreed  so  to  do.^    Thus,  in  a  Kew  Hampshire 
case,  the  evidence  was  that,  C.  being  a  creditor  of  the  estate 
of  D.,  E.,  D.'s  executor,  sold  a  farm  belonging  to  the  estate, 
and  left  the  purchase  money  in  the  hands  of  S.,  the  purchaser, 
to  pay  C,  and  other  creditors,  which  debts  S.  agreed  to  pay. 
It  was  held  that  as  C.  had  never  assented  to  this  arrangement 
before  suit,  or  agreed  in  any  way  to  accept  S.  as  his  debtor, 
the  suit  could  not  be  maintained.^ 

Meto.  283;  Harkle  9.  Hatfield,  2  Johns.  7  N.  H.  345.    In  GonqnoBt's  case,  L. 

455  ;  Whitbeck  v.  Van  Ness,  11  Johns.  R.  1  Ch.  D.  334,  it  was  held  that  assent 

409 ;  Boyd  v.  Hitohoock,  20  Johns.  76 ;  to  a  novation  is  not  to  be  inferred  un- 

Booth  9.  Smith,  3  Wend.  66  ;  Frisbie  less  a  definite  request  has  been  shown 

».  Larn©d,  21  Wend.  450;  Christie  v.  See  Hort's  oase,  L.  R.  1  Ch.  D.  307 

Craige,  20  Penn.  St.  430 ;  Gresham  v,  Robson  v.  Drammond,  2  B.  &  Ad.  303 
Morrow,  40  Ga.  487 ;  Jones  v.  Perkins,        *  Smith  v.  Wheatoroft,  L.  R.  9  Ch 

29  Miss.  142.  D.  230 ;  Boolton  v.  Jones,  2  H.  &  N 

>  Infra,  §§  954  et  eeq.  564 ;  Miller's  oase,  L.  R.  3  Ch.  D.  391 

*  L.  8,  §  5,  i.  f.  D.  h.  t.  Boston  Ice  Co.  t^.  Potter,  123  Mass.  28 

'  Infra,  §§  953  et  seq. ;  Bedford  o.  Murphy  v.  Hanrahan,  50  Wis.  489 ; 

Deakin,  2  B.  &  Al.  210 ;  Robinson  v,  and  see  tupra,  §  180. 
Read,  9  B.  &  C.  449 ;  Robson  v.  Drum-        •  Butterfleld  v.  Hartshome,  7  N.  H. 

mond,  2  B.  &  Ad.  303 ;  Jones  v.  Walker,  345.    See  supra,  §§  784  et  seq. 
2  Paine,  QS8 ;  Butterfleld  v,  Hartshome, 
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§  855.  It  stands  to  reason  that  the  substitution  of  a  new 
contract  in  the  place  of  an  old  requires  the  assent 
cmiselat^of  of  all  the  parties  to  the  old  contract,  and  of  all  the 
Si«r  ^^  parties  to  the  new  contract.  Unless  all  the  parties 
to  the  old  contract  consent,  it  cannot  be  rescinded ; 
unless  all  the  parties  to  the  new  contract  consent,  it  cannot 
be  created.^  We  are  thus  brought  to  notice  the  fallacy  of  the 
argument  on  which  several  American  courts  rest  the  conclu- 
sion that  a  third  party,  with  whom  no  contractual  relations 
have  been  instituted  by  the  original  parties  to  a  contract,  can 
sue  on  that  contract  if  it  contains  provisions  for  his  benefit.' 
A  cognate  question  arises  when  A.  assigns  to  B.  a  debt  due 
from  C.  to  A.  At  what  time  does  such  an  assignment  become 
irrevocable  by  A.  ?  The  better  opinion  is,  in  conformity  with 
what  has  been  stated  above,  that  until  A.  and  C.  agree  to  the 
transfer  of  the  debt  to  B.,  and  B.  assents  to  the  transfer,  the 
transfer  cannot  be  made.  The  debtor's  assent  is  necessary  to 
establish  the  contractual  relation  with  the  new  creditor.' 

>  See  Murphy  v.  Hanrahan,  50  Wis.  onmstanoeB,  argues  that  the  defendants 

489.  were  bound  "  in  equity  either  to  make 

*  See  tupra,  §§  786  et  seg, ;  infra,  §  an  equitable  assignment  to  the  vendor 
863 ;  Owen  v.  Bowen,  4  G.  &  P.  43 ;  (plaintiff)  of  his  [their]  claim  against 
Mandeville  v.  Welsh,  5  Wlieat.  277 ;  B.  for  an  amount  equivalent  to'  the 
Oibson  V.  Cooke,  20  Pick.  16.  prioe,  or  to  become  trustee  for  the  seller 

*  See  supruy  §  840.  In  Boulton  v.  in  recovering  the  claim  against  B.*'  Mr. 
Jones,  2  H.  &  N.  564,  which  has  been  Pollock  rejects  this  view,  but  thinks 
the  subject  of  much  discussion,  the  that  a  proposal  to  a  particular  trader 
defendants  sent  an  order  for  goods  to  for  goods  might,  in  absence  of  any 
B.,  who  (they  being  ignorant  of  the  facts  showing  personal  relationship,  be 
change)  had  transferred  his  business  regarded  as  a  proposal  to  such  trader's 
to  the  plaintiff.  The  plaintiff,  to  adopt  immediate  successors  and  representa- 
Mr.  Pollock's  summary  (3d  ed.  436),  tives  in  carrying  on  the  trade, 
supplied  the  goods  without  notifying  As  cases  of  novation  see  Tatlock  v. 
the  change,  and  after  the  goods  had  Harris,  3  T.  R.  174,  and  Wilson  r. 
been  accepted,  sent  an  invoice  in  his  Coupland,  5  B.  &  Aid.  228.  That  all 
own  name,  whereupon  the  defendants  parties  to  the  old  oontraot  must  con- 
said  they  knew  nothing  of  him.  It  sent  to  the  novation,  so  as  to  eztin- 
was  held  that  there  was  no  oontraot,  guish  the  ol'd  contract,  as  well  as  to 
and  that  he  could  not  recover  the  price  establish  the  new  contract,  see  Grow- 
of  the  goods.  The  defendants,  it  should  foot  v.  Gurney,  9  Bing.  372;  Yates  v. 
be  added,  had  a  set-off  against  B.  Mr.  Bell,  3  B.  &  Aid.  643  ;  Owen  v.  Bowen, 
Benjamin,  while  admitting  the  ruling  4  G.  &  P.  93 ;  Hutchinson  v.  Hey  worth, 
of  the  court  to  be  right  under  the  cir-  9  Ad.  &  El.  375 ;  Walker  v.  Boetron,  9 
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CHAP.  XXVn.]  NOVATION.  [§  856. 

§  856.  According  to  the  Roman  authorities,  it  is  immate- 
rial in  what  points  the  new  contract  differs  from  rr 

^  To  nova- 

the  old,  provided  the  intention  be  to  extinguish  the  tion  pointo 
old  contract  and  create  a  new  contract.  The  differ-  are  immL 
enoe  may  be  in  the  mode  of  performance,^  or  in  the  *®^*^' 
person  of  debtor  or  creditor,*  or  in  some  merely  formal  incident.' 
The  points  of  change,  if  not  illegal,  are  indifferent,  provided 
it  be  clear  that  the  intention  of  the  parties  was  that  the  new 
agreement  should  take  the  place  of  the  old  agreement. — When 
a  new  debtor  is  introduced  on  his  own  motion  and  not  as  as- 
signee or  appointee  of  the  old  debtor,  this,  according  to  the 
modern  Roman  term  is  expromission.  The  introduction  of 
a  new  debtor  on  the  assignment  or  appointment  of  the  older, 
is  called  ddegoMon.  This,  however,  it  is  maintained,^  has 
nothing  necessarily  in  common  with  novation.  That  a  new 
debtor  is  introduced,  as  where  mortgaged  property  is  pur- 
chased  with^an  agreement  by  the  purchaser  to  pay  the  mort- 
gage, does  not  necessarily  produce  a  new  debt.  The  new 
debtor  may  be  bound  without  any  novation,  the  old  debtor 
may  continue  to  be  bound,  or  be  discharged,  as  the  particular 
agreement  provides. — In  our  law,  as  an  old  agreement  may  be 
rescinded  and  a  new  established  in  its  place  without  regard 
to  the  character  of  the  modification,  the  same  principle  holds 
good.'  It 'is  true  that  the  substitution  of  a  new  debtor  in 
the  place  of  an  old  is  ordinarily  an  incident  of  novation.* 
But  this  is  not  necessarily  the  case.  "  A  novation,"  says  Mr, 
Chitty,  adopting  Pothier's  definition,  "  may  take  place  when, 
without  the  intervention  of  any  new  person,  a  debtor  con- 

M.  &  W.  411 ;  Gibson  v.  Cooke,  20  Pick.  *  See  Gosa  v.  Nugent,  2  B.  &  Ad.  68 ; 

15 ;  MoKinnej  v.  Alvis,   14  IH.   34 ;  Marshall  v.  Baker,  19  Me.  402 ;  Medo- 

Short  V.  New  Orleans,  4  La.  An.  281.  mak  Bk.  v,  Curtis,  24  Me.  36 ;  Mana- 

"  Whether  a  note  is  a  renewal  of  another  han  v.  Noyes,  52  N.  H.  232 ;  Russell  v. 

note  .  .  .  depends  upon  the  intention  Barry,  115  Mass.  300 ;  Murray  v.  Har- 

of  the  parties."     Irving,  J.,  Flanagan  way,  56  N.  T.  337 ;  Wilson  i;.  Getty, 

tF.  Hambleton,  54  Md.  225,  oitingHaoker  57  Penn.  St.  266 ;  Shepler  v.  Soott,  85 

V.  Perkins,  5  Whart.  95.  Penn.  St.  329  ;  Thurston  v,  Ludwig,  6 

I  L.  28  D.  h.  t.  8  G.  h.  t.  Oh.  St.  1 ;  and  other  oases  cited  Wh. 

*  §  3,  I.  qnib.  mod.  toU.  3,  29  ;  L.  8,  on  £y.  §  1017. 

§  5, 1.  20  D.  h.  t.  •  Fairlee  v.  Denton,  8  B.  &  G.  395 ; 

*  Ibid. ;  Windscheid,  §  353.  Heaton  v.  Angier,  7  N.  H.  397  ;  Gill  v. 

*  See  Salpius,  ut  supra.  Brown,  12  Johns.  385. 
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§  857.]  CONTRACTS.  [CHAP.  XXVU. 

tracts  a  new  engagement  with  his  creditor,  in  consideration 
of  being  liberated  from  the  former,"^  and  he  cites  cases  to  this 
effect  where  debtors  give  promissory  notes  upon  the  agreement 
that  the  creditors  should  receive  the  notes  in  satisfaction  and 
extinction  of  the  debt,  and  in  which  the  novation  consists  not 
in  taking  a  new  debtor,  but  a  new  security  with  the  old 
debtor.' — Under  delegation,  as  above  stated,  fall  cases  in 
which  on  A.  owing  B.,  and  B.  owing  C,  they  make  a  mutual 
arrangement  by  which  A.  becomes  C.'s  debtor.'  According  to 
Pothier,  as  cited  by  Mr.  Chitty,* "  delegation  is  a  kind  of  no- 
vation, by  which  the  original  debtor,  in.  order  to  be  liberated 
from  his  creditor,  gives  him  a  third  person,  who  becomes  ob- 
liged in  his  stead  to  the  creditor,  or  to  the  person  appointed 
by  him.  A  delegation  is  made  by  the  concurrence  of  three  par- 
ties, and  there  may  be  a  fourth.  It  includes  a  novation,  by 
the  extinction  of  the  debt  from  the  person  delegating,  and  the 
obligation  contracted  in  his  stead  by  the  person  delegated. 
Commonly,  indeed,  there  is  a  double  novation,  for  the  party 
delegated  is  commonly  a  debtor  of  the  person  delegating ;  and 
in  order  to  be  liberated  from  the  obligation  to  him,  contracts 
a  new  one  with  his  creditor.  In  this  case  there  is  a  novation 
both  of  the  obligation  of  the  person  delegating,  by  his  giving 
his  creditor  a  new  debtor,  and  of  the  person  delegated  by  the 
new  obligation  which  he  contracts."* 

§  867.  Whether  the  new  ^agreement  operates  as  an  extin- 
Whether  guishmcnt  of  the  old,  and  hence  technically  as  a 
old  agree-  novation,  is  a  question  to  be  determined  from  the 
tinguiBhed'  entire  contract.  As  will  be  elsewhere  seen,  the 
comS-uc-^^  receipt  of  a  cheque  is  prima  facte  proof  of  payment, 
uon.  which  is  made  stronger  by  the  fact  that  the  cheque 

1  2  Gh.  Cr.  L.  11th  Am.  ed.  1372.  273.    As  to  distinctiye  New  York  law, 

*  See  infrat  §§  955-7 ;  Storj  Prom,  see  tn/ra,  §  954. 

Notes,  §§  104,  438 ;  Good  v.  Cheese-  *  1  Oh.  on  Con.  11th  ed.  1377 ;  Tat- 

man,  2  B.  &  Ad.  328 ;  Garrard  v.  Wool-  look  v.  Harris,  3  T.  R.  174 ;  Thompson  v, 

ner,  8  Bing.  258  ;  Wright  v.  Crockery  Percival,  5  B.  &  Ad.  925 ;  Cochrane  v. 

Co.,  1  N.  U.  281 ;  Johnson  v.  Cleaver,  Green,  9  C.  B.  N.  S.  448. 

15  N.  H.  332 ;  Whitcomb  v.  Williams,  *  2  Ch.  on  Con.  11th  ed.  1377. 

4  Pick.  228  ;    Hose  v.  Alexander,  2  >  Pothier,  Cont.  pt.  3,  o.  2,  art.  6,  88. 

Met.    157 ;    Darlington    v.    Gray,    5  1, 2. 
Whart.  487 ;  Weakley  v.  Bell,  9  Watts, 
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NOVATION. 


[§  858. 


comes  from  a  third  party.^  Negotiable  paper  may,  by  the 
understanding  of  the  parties,  be  taken  either  in  satisfaction 
or  as  a  mere  collateral  ;*  the  question  being  one  of  the  con- 
struction of  the  agreement.'  But,  as  a  general  rule,  the 
acceptance  of  immature  negotiable  paper  on  account  only  sus- 
pends the  debt  and  operates  as  conditional  payment,  and  hence 
as  a  conditional  novation.*  When,  however,  by  negligence  of 
the  holder,  the  security  is  lost,  so  that  there  can  be  no 
recovery  on  it,  the  original  debtor  is  thereby  released.* — That 
the  old  agreement  is  not  necessarily  finally  extinguished,  but 
may  be  revived  on  contingencies  provided  for  in  the  agree- 
ment of  substitution,  is  well  settled.*  But  to  novation,  in  its 
full  sense,  the  extinguishing  of  the  old  agreement  is  an  essen- 
tial feature.  The  old  agreement  is  absorbed  in  the  new  agree- 
ment, and  the  plaintiff  cannot  recover  on  the  old  agreement 
which  is  no  longer  operative.' 

§  858.  An  agreement  for  substitution  of  one  debtor  for 
another  is  void  unless  it  has  sufficient  consideration.? 
If  C,  the  creditor,  for  instance,  simply  says,  "  I 
agree  to  take  S.  (the  substitute)  in  place  of  0.  (the 
original  debtor),"  this  is  void  ;•  and  so  if  S.  simply 
says,  "  I  agree  to  take  O.'s  place  and  become  debtor 
to  C,"  this,  without  a  consideration,  does  not  bind  S.'*  But 
it  is  not  necessary  that  such  a  consideration  should  in  any 
degree  be  proportional  to  the  interest  involved.  The  ade- 
quacy of  consideration  is  a  question  the  courts  do  not  under- 
take to  determine. ^^  It  is  enough  if  the  promisor  makes  the 
promise  on  which  he  is  charged  as  a  compensation  for  some 


Must  be 
considera- 
tlOD  for 
aiBrreement 
of  substi- 
tution. 


1  Infra,  §  953. 

<  Infra,  §§  954  et  uq, 

s  Sajer  v.  Wagstaff,  5  Beav.  415 ; 
MaiUard  v.  Argyle,  6  M.  &  O.  40 ;  Bot- 
tomlej  o.  NutUll,  5  G.  B.  N.  S.  122 ;  see 
Van  Vranken  v.  R.  R.,  55  Iowa,  135. 

•  Infra,  §§  954  et  seq. 

•  Infra,  §  958. 

•  Infrch  §§  955  etseq. ;  Story  on  Part. 
§  254. 

1  Cuxon  V.  Chadley,  3  B.  &  C.  591 ; 
Wharton  v.  Walker,  4  B.  &  C.  163 ; 


Heaton  v.  Angier,  7  N.  H.  397 ;  Hall 
V,  Marston,  17  Mass.  575 ;  see  supra, 
§728. 

8  Caxon  V.  Ghadlej,  3  B.  &  C.  591 ; 
Thomas  v,  Shillibeer,  1  M.  &  W.  124 ; 
McKinnej  v.  Alvis,  14  111.  34;  see 
supra,  §  505. 

*  See  Batterfleld  v.  Hartshorne,  7  N. 
H.  345. 

10  Ford  V.  Adams,  2  Barb.  349. 

11  Supra,  §  853 ;  and  see  also  supra, 
§§  516-7. 
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surrender,  no  matter  how  slight,  by  the  promisee.^  Thus 
if  0.,  the  original  creditor,  says  to  the  substitute,  ^^  If  yoa 
will  take  his  place,  I  will  release  D.,"  the  original  debtor,  this 
binds  0. ;  and  if  S.,  the  substitute,  says  to  C,  ^^  If  you  will 
release  D.,  I  will  take  his  place,"  this  is  a  sufficient  considera- 
tion so  far  as  concerns  S.^  The  extinction  of  intermediate 
original  liabilities  is  in  itself  a  sufficient  consideration  to 
sustain  the  new  contract  by  which  the  parties  to  the  recon- 
structed contract  become  bound  to  each  other  in  immediate 
privity.*  C,  the  creditor,  suffers  detriment  by  surrendering 
D.,  the  original  debtor.  S.  says,  ^^  If  you  will  submit  to  this 
detriment  by  letting  D.  go,  I  will  take  his  place."  This  det- 
riment to  E.  is  a  sufficient  consideration  for  S.'8  promise  to 
C. — An  extension  of  time,  also,  may  be  a  sufficient  considera- 
tion for  the  substitution  of  a  new  security.  The  creditor 
suffers  the  detriment  of  postponement  of  payment,  and  in 
consideration  a  better  secured  note  is  given  him.^  Thus  the 
surrender  of  one  note  and  the  acceptance  of  another,  even  for 
a  smaller  amount,  coupled  with  an  extension  of  payment, 
form  a  sufficient  consideration  to  sustain  the  second  note.* — 
The  agreement  between  the  substituted  debtor  and  the  original 
debtor  can  be  rescinded  at  any  time  before  the  acceptance  of 
the  substitution  by  the  original  creditor.^ — A  distinction  is  to 
be  taken  between  an  assignment  of  a  debt  to  A.  and  an  order 
on  the  debtor  to  pay  the  debt  to  A.,  such  order  not  amount- 
ing to  an  assignment.  In  the  latter  case,  the  debtor  is  not 
liable  to  the  holder  of  the  order  unless  on  a  promise  with 
sufficient  consideration.^ 

§  859.  Although,  as  has  been  already  seen,  the  position  has 

been  disputed  by  courts  in  this  country  of  high  au- 

um  to*a'"     thority,the  better  opinion  is  that  no  one  who  is  not 

contract       a  party  to  a  contract  can  sue  on  it,^  and  that  no  one 

1  Supra,  §§  605,  853.  *  Infra,  §§  996  et  aeq. 

*  Supra,  §§  526  et  seq,  *  Hizon    v,   Hetherington,   57    Ala. 

>  2  Ch.  on  Cont.  11th  Am.  ed.  1379 ;  165. 

Bartlie  v.  Moor,  8  Q.  B.  489 ;  Thomas  *  Trimble   v,  Strother,   25  Oh.    St. 

V.  Shillibeer,  1  M.  &  W.  124 ;  Phalan  378 ;  Durham  v.  Bischoff,  47  Ind.  211. 

V.  Stiles,  11  Vt.  82 ;  Windham  v.  Doles,  7  Ford  v.  Adams,  2  Barb.  349 ;  see 

59  Ga.  265  ;  Hixon  v.  Hetherington,  57  supra,  §§  836  et  seq. 

Ala.  165.  •  Supra,  §§  784  et  aeq. 
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can  be  sued  on  a  contract  who  is  not  a  party  to  it.^  ™*y  ^^^  <>«* 

TT  1  1  •  r       ^  beBued 

Hence  no  one,  properly  speaking,  can  sue  on  a  nova*  on  it. 
tion  who  is  not  a  party  to  it. 

§  860.  The  acceptance  of  a  higher  security  from  a  new 
debtor  in  place  of  the  old  debt  may  of  itself  operate 
as  a  merger  of  the  old  debt  in  the  new,  unless  it  is  5^jghment 
understood  that  the  security  was  intended  only  as  a  may  be  by 
collateral.'    This  has  been  held  to  be  the  case  where 
a  creditor  of  a  partnership  accepts  a  higher  security  from  a 
partner  in  satisfaction  of  a  partnership  debt.'    A  judgment 
against  one  partner,  at  common  law,  extinguishes  the  firm 
debt  ;^  though  in  some  states  it  is  otherwise  by  statute.    The 
question,  however,  is  one  of  intention,  and  there  is  no  merger 
unless  it  was  understood  by  the  parties  that  the  new  security 
was  in  satisfaction  of  the  old  debt.* 

§  861.  Unless  it  is  required  by  statute  that  a  contract  sol* 
emnized  in  a  particular  way  can  only  be  altered  and 
reconstructed  by  the  same  solemnities,  parol  proof  may*be°^ 
is  admissible  to  show  that  a  particular  contract  has,  proved  by 
before  breach,  been  set  aside  and  another  instituted 
in  its  place.    Even  when  particular  solemnities  are  required, 
we  have  to  go  back  to  parol  as  the  foundation  of  introductory 
proof.    When  such  solemnities  are  not  required,  the  proof  of 
substitution  may  be  by  parol  throughout.*   It  should,  however, 
to  produce  the  effect  of  vacating  a  written  contract  and  estab- 
lishing a  substituted  unwritten  contract,  be  strong  and  clear.^ 

§  862.  A  new  firm  may,  with  consent  of  the  creditor,  adopt 
the  debt  of  an  old  firm,  and  if  there  be  a  sufficient  j^o^^y^^ 
consideration,  the  old  debt  may  be  extinguished.*  applied  to 

I  Supra^  §§  809  et  seq.  >  Irifra^  §  957 ;  Bottomlej  v.  Nuttall, 

«  Supra,  §  684 ;  infra,  §§  957,  1040 ;  6  C.  B.  N.  S.  122 ;  Waydell  t;.  Lever,  3 

HoBkinson  v.  Eliott,  62  Penn.  St.  393 ;  Denio,  410 ;  Claflin  v.  Ostrom,  54  N. 

Bennet  v.  Cadwell,  70  Penn.  St.  253.  Y.  581 ;  Leabo  v.  Goodes,  67  Mo.  126  ; 

>  Story  on  Part.  7th  ed.§  155;  Clem-  Hill  v.  Voorhles,   22  Penn.    St.   60; 

ent  V.  Brash,  3  Johns.  Cas.  180  ;  Tom  Potter  v.  MoCoj,  26  Penn.  St.  458. 

r.  Ooodrich,  2  Johns.  213 ;  Andrews  v.  >  See  supra,  §§  661,  690. 

Smith,  9  Wend.  53.  '  See  Wh.  on  Ev.  §  1017. 

«  Lindlej  on  Part.  4eh  ed.  451 ;  Ken-  *  Weston  v.  Barton,  4  Taunt.  673 ; 

dsU  V.  Hamilton,  L.  R.  3  Ap.  Ga.  403 ;  Slmson  v.  Ingham,  2  B.  &  G.  72 ;  Hart 

Mason  v.  Eldred,  6  WaU.  231 ;  and  .v.  Alexander,  2  M.  &  W.  484. 
oasee  cited  Story,  Part.  §  155. 
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i«rtner-  — The  questioDfl,  in  cases  of  alleged  novation  by  ac- 
ceptance of  new  partnership  debtors,  are  (1)  did  the 
new  firm  accept  the  liabilities  of  the  old  7  and  (2)  did  the  cred- 
itor, knowing  this,  consent  to  the  liability  of  the  new  firm 
and  discharge  the  original  debtor?^  Unless  these  points  be 
settled  affirmatively,  there  is  no  novation.*  By  accepting  ne- 
gotiable paper  in  satisfaction  of  a  debt  from  one  partner,  the 
substitution  being  intended  by  the  parties,  the  partnership  is 
discharged.* 

§  863.  The  mere  fact  of  the  continuance  of  business  deal- 
ings with  a  firm  after  a  change  in  its  membership 
pirtneS  ^y  *^®  creditor  of  the  firm,  does  not  involve  a  release 
ch*^*ed  b  ^^  ^^^  retiring  partners.  If  the  creditor  should  say, 
acceptance  "  I  take  as  debtor  the  new  firm  instead  of  the  old," 
this  would,  no  doubt,  constitute  a  novation,  should 
it  be  followed  by  such  an  interchange  of  confidence  as  would 
constitute  a  valid  consideration ;  but  to  release  the  old  firm 
as  such,  there  must  be  proof  that  something  to  this  effect  was 
said,  or  that  from  the  facts  of  the  case  an  intention  to  release 
the  retiring  members  could  bo  justly  inferred.*  The  intention 
of  the  parties  that  the  new  firm  should  be  substituted  for  the 
old  should  be  established,  if  not  by  express  agreement,  at  least 
by  induction  from  all  the  circumstances  of  the  case.' 


>  Pollock,   3d  ed.  211 ;  Lindley  on  «  Leake,  2d  ed.  792 ;  Hart  v.  Alez- 

Part.  L.  435  ;  Storj  on  Part.  7th  ed.  ander,  2  M.  &  W.  484 ;  Kirwan  v.  Kir- 

§  155 ;  Rolfe  v.  Flower,  L.  R.  1  P.  C.  wan,  2  C.  &  M.  617  ;   Bilboroagh  v. 

27 ;  S.  C,  3  Moore  P.  C.  N.  S.  365.  Holmes,  L.  R.  5  G.  D.'  255  ;  Gnild  v. 

*  Gibson  ex  partem  L.  R.  4  Ch.  662 ;  Belcher,   119   Mass.   257 ;    Torrens  v. 

Giddings    v.    Seevers,    24    Md.    363 ;  Campbell,  74  Penn.   St.  470 ;    Sham- 

Armsby  v.  Farnham,  16  Pick.  318 ;  see  burg  v.   Raggles,  83   Penn.  St.  148 ; 

Shaw  V.  McGregor/,  105  Mass.  96 ;  Sil-  Wright  v.  BroHseaa,  73  111.  381. 

Terman  v.  Chase,  90  111.  37.  '  Lindlejon  Part.  4th  ed.  389  etMeg.; 

'  In/rOt  §  957  ;  Thompson  v.  Peroi-  Story  on  Part.  7th  ed.  §  153  ;  Baboock 

val,  5  B.  &  Ad.  925 ;  Kirwan  v.  Kirwan,  v»  Stewart,  58  Penn.  St.  179  ;  Hoants 

2  Cr.  &  M.  617  ;  Harris  v.  Farwell,  15  v.  Holthouse,  85  Penn.  St.  235 ;  Beall 

Beay.  31 ;  Harris  v.  Llndsaj,  4  Wash.  v.  Poole,   27  Md.   645;    Sternbnrg  v. 

C.  C.  98 ;  Weldes  v.  Feesenden,  4  Met.  Callanan,  14  Iowa,  251 ;  see'  mtjvra,  § 

(Mass.)  12 ;  Gandolfo  v,  Appleton,  40  855. 
N.  Y.  533. 
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§  864,  An  insurance  company  may,  by  the  terms  of  its 
charter,  reserve  the   right,  as  against  its   policy 
holders,  to  assign  its  business  to  another  company ;   company^ 
and  when  this  right  is  reserved  it  can  relieve  itself,  ™^y  ^9- 

n  f  ^^  VOlve  its 

by  making  such  an  assignment,  from  liability  to  duties  on 
parties  who  have  insured  in  it  prior  to  assignment.^  ***  ^^* 
Whether,  when  there  is  no  such  clause,  an  assignment  by  the 
first  insurer  is  accepted  by  the  insured  so  as  to  relieve  the 
former,  has  been  ruled  to  be  a  question  determinable  on  all  the 
fects  of  the  concrete  case.  But  the  mere  payment  of  pre- 
miums to  the  assignee  does  not  by  itself  bar  the  insured  from 
further  resort  to  the  assignor.'  But  novation  has  been  held 
to  be  completed  by  acceptance  of  a  bonus  from  the  assignee 
company  ;*  by  procuring  a  specific  recognition  by  the  new  com- 
pany of  its  liability  accompanied  by  payments  of  premiums 
to  such  company;*  by  exclusive  dealings  with  the  assignee 
company  for  a  long  lapse  of  time  f  by  application  to  the  as- 
signee company  in  case  of  loss  as  the  sole  debtor.^  But  an 
application  for  an  endorsement  of  a  policy,  such  endorsement 
being  refused  because  the  applicant  would  not  sign  a  written 
consent  to  the  transfer,  coupled  with  taking  receipts  in  the 
name  of  the  assignee,  does  not  constitute  a  novation.^ 

§  865.  Novation,  being  a  new  contract,  based,  it  is  true, 
upon  the  extin&cuishment  of  a  prior  contract,  but 
Starting  an  independent  obligation  dating  from  its  wZn 
own  inception,  is  not  to  be  regarded  as  within  that   Jroudf.^^ 
provision  of  the  statute  of  frauds  which  prescribes 
a  particular  form  for  an  agreement  to  pay  another's  debt.^    If 


X  Leake,  2d  ed.  791 ;  Hort's  case,  L. 
R.  1  C.  D.  307 ;  Grain's  ease,  L.  R.  1 
C.  D.  315  ;  Cocker's  ease,  L.  R.  3  C.  D. 
1 ;  Doman's  case,  L.  R.  3  C.  D.  21 ; 
Dowse's  case,  L.  R.  3  G.  D.  384. 

*  Conquest's  case,  L.  R.  1  C.  D.  334. 
>  Times  Life  Ass.  Co.,  L.  R.  5  Ch. 

381. 

«  Blood  ex  parU,  L.  R.  9  Eq.  316 ; 
Miller's  case,  L.  R.  3  C.  D.  391. 

*  Cocker's  case,  L.  R.  3  C.  D.  1. 


^  National  Proy.  Ass.  Soc.  in  re,  L. 
R.  9  Eq.  306. 

'  Leake,  2d  ed.  792;  Manchester, 
etc.,  Ass.  in  re,  L.  R.  5  Ch.  640.  That 
the  acceptance  of  payments  of  an  an- 
nuity from  the  assignee  of  the  company 
granting  the  annuity  is  not  a  novation, 
see  Family  Endowment  Soc.  in  re,  L. 
R.  5  Ch.  118. 

•  Bird  V,  Gammon,  3  Bing.  N.  C. 
883 ;  Dearhorn  v.  Parks,  5  Greenl.  81 ; 
Rowe  V.  Whittier,  21  Me.  545  ;  Pike  v. 
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the  original  debt  is  discharged,  the  new  promise  may  be  estab- 
lished by  paroh^  But  while  a  novation  is  not  within  the  sta- 
tute of  frauds  in  the  sense  of  involving  an  agreement  to  pay 
another's  debt,  it  is  as  much  within  the  terms  of  that  statute 
as  it  would  be  were  there  no  prior  agreement  outstanding  be- 
tween the  parties.  In  other  words,  the  fact  that  a  prior  agree- 
ment has  been  duly  executed  in  accordance  with  the  statute 
by  the  parties,  does  not  in  itself  validate  a  new  agreement  be- 
tween the  parties  without  the  adoption  of  the  formalities  the 
statute  prescribes.  The  intention  of  the  parties,  it  is  true,  can 
be  brought  out  in  rectification  of  the  old  contract,  and  this 
without  a  new  solemnization.  But  to  constitute  a  new  con- 
tract there  must  be  a  new  solemnization  in  conformity  with 
the  statute  of  frauds.' 

Brown,  7  Cash.  133;  Barker  v.  Buok-  Bird  v.  Gammon,  3  Bing.  N.  C.  883; 

lin,  2  Denio,  45 ;  Farlej  v,  Cleveland,  Medomak  Bk.  v,  Gartis,  24  Me.  36 ; 

4  Cow.  432  ;  Rice  v.  Carter,  11  Ired.  Wiggin  v.  Goodwin,  63  Me.  389  ;  Curtis 

298;   Files  v.  McLeod,   14  Ala.   611;  v.   Brown,   5  Cosh.  492;    Watson  v. 

Bobbins  v.  Ajres,   10  Mo.  358 ;    see  RandaU,  20  Wend.  201 ;  Draughan  v. 

supra,  §§  661,  690.  Banting,  9  Ired.  10. 

>  Wh.  on  £y.  §  1017,  and  cases  there        '  Wh.  on  Ey.  §  1035 ;  see  supra^  §§ 

cited ;  Goss  v.  Nugent,  2  B.  &  Ad.  58 ;  661,  690. 
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CHAPTER  XXVIII. 


MODE  OF  PERFORMANCE. 


I.  Gevs&al  Bulbs. 

Performance  mast  be  in  acoordanoe 
with  terms  of  oontract,  §  869. 

By  consent  mode  of  performance  may 
be  varied,  §  870. 

[As  to  conditions,  see  mpra,  §§  545  et 
9eq.'\ 

[As  to  part  i>erformance  of  contract  of 
service,  see  suffra,  §§  716  et  seq, :  of 
oontract  of  sale,  tn/ra,  §  899.] 

II.  Place. 

Performance  to  be  in  assigned  place,  § 

871. 
When  no  place  is  designated,  place  of 

performance  is  to  be  inferred,  §  872. 
On  contract  to  pay  money  tender  mast 

be  made  personally,  §  873. 
Form  of  contract  determined  by  place 

of  solemnization  ;  meaning  of  words 

by  place  of  agreement;  process  by 

lex  fori;  mode  of  performance  by  lex 

loci  solutioniSf  §  874. 
Distinctive  role  as  to  negotiable  paper, 

§875. 
Distinctive  mle  as  to  insurance,  §  875  a. 
Distinctive  role  as  to  common  carriers, 

§876. 
On  contract  for  sale  of  goods  delivery 

may  be  to  purchaser's  carrier,  §  877. 
Otherwise  as  to  delivery  to  captain  of 

ship  on  bill  of  lading,  §  878. 
Vendor  must  see  goods  are  properly  re- 
ceived by  carrier,  §  879. 
.Vendor  may  make  carrier  his  agent, 

§880. 


III.  Time. 

Money  obligations  without   date   are 

payable  on  demand,  §  881. 
When  no  time  is  fixed  for  performance 

a  reasonable  time  is  implied,  §  882. 
So  of   goods   payable  on  demand,   § 

882  a. 
Time  in  other  cases  to  be  inferred,  § 

883. 
When  time  is  fixed,  full  limit  is  allowed, 

§884. 
Last  business  hour  permissible,  §  885. 
Party  by  disabling  himself  or  refusing 

may  make  himself  liable  to  suit  be- 
fore day  fixed,  §  885  a. 
''Forthwith"  and  similar  terms  to  be 

construed   according  to  context,   § 

886. 
Time  may  be  of  essence,   and  if  so 

stipulations  enforcing  it  will  be  com- 
pelled, §  887. 
Construction  of  time  in  equity  same  as 

in  law,  §  888. 
Forfeiture  may  be  fixed  by  agreement, 

§889. 
Forfeiture  from  lapse  of  time  cannot 

be    exacted  by   dilatory   party,    § 

890. 
Punctuality  waived  by  acceptance,  § 

891. 
Time  may  by  notice  be  made  essential, 

§  892. 
Nominal  date  presumed  to  be  real,  § 

893. 
Date  of  beginning  of  lease  determined 

by  context,  §  894. 
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When  liability  oontinnes  from  one  spe- 
cified daj  to  another,  the  first  is  ez- 
oladed  and  the  last  included,  §  895. 

'*  Month,' '  in  mercantile  contracts  means 
''  calendar''  month,  §  896. 

When  time  falls  on  Snndaj,  dellverj 
maj  be  on  next  day,  §  897. 

rv.  Quantity  or  Quality. 

Quantity  stipulated  for  must  be  deliy- 

ered,  §  898. 
When  duty  is  divisible,  performance 

may  be  partial,  §  899. 
Otherwise  when  aggregate  is  contracted 

for,  §  900. 
Party  preventing   completion    cannot 

charge  the  other  with  the  loss,  §  901. 
"About,"  "more  or  less,'*  are  proxi- 
mate terms,  §  902. 
Article  not  answering  description  may 

be  returned,  §  903. 
Or  vendor  may  be  sued  on  warranty,  § 

904. 
Article  supplied  to  order  is  warranted 

to  answer  order,  §  905. 
And  so  w  hen  vendor  is  specially  trusted, 

§  906. 
Otherwise  when  purchaser  buys  on  his 

own  judgment,  §  907. 


Vendor  may  be  liable  for  negligence, 
§908. 

Express  warranty  excludes  implied,  § 
909. 

Warranty  may  be  implied  from  usage, 
§  910. 

Warranty  does  not  cover  depreciation 
in  transit,  §  911. 

Provisions  sold  for  domestic  use  must 
be  fit,  §  912. 

Conditions  imposed  by  local  law  must 
be  complied  with,  §  913. 

On  sale  by  sample  article  must  conform 
to  sample,  §  914. 

Showing  sample  is  not  necessarily  sell- 
ing by  sample,  §  915. 

On  sale  by  sample  or  description  pur- 
chaser must  have  opportunity  of  in- 
spection, §  916. 

Average  correspondence  with  sample  is 
enough,  §  917. 

Warranty  may  be  added  to  sample, 
§918. 

V.  Rbscission. 
» 

On  non-performance  of  condition  pre- 
cedent, contract  may  be  rescinded, 
§919. 


I.  GBKEBAL  RULES. 

§  869.  The  performance  of  a  contract  must  be  in  the  mode 
Perform-  the  contract  itself  specifies.^  If  there  is  a  material 
Srin  aJl*'  failure  in  this  respect,  the  promisor  is  liable  to  the 
cordance      promisee  for  the  breach.*    Thus,  in  an  action  for  a 

with  terms     f  v      »  . 

of  contract,    breach  of  a  covenant  in  a  farming  lease  in  selling 


1  Leake,  2d  ed.  821 ;  Haldane  v. 
Johnson,  8  Exch.  689 ;  Poole  v.  Tun- 
bridge,  2  M.  &  W.  223 ;  Higglns  v.  Em- 
mons,  5  Conn.  756. 

'  Richardson  v.  Barnes,  4  Ex.  128 ; 
Bailey  v.  Long,  24  Kan.  90.  That  sub- 
stantial conformity  is  enough,  see  Gla- 
oius  17.  Black,  50  N.  Y.  149,  67  N.  Y. 
563 ;  Woodward  v.  Fuller,  80  N.  Y. 
312 ;  Heekmann  v.  Pinkney,  81  N.  Y. 
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211 ;  Dadchey  v.  Drake,  85  N.  Y.  407 ; 
Preston  v.  Finney,  2  W.  &  S.  53 ;  Dan- 
ville Bridge  Co.  v.  Pomroy,  15  Penn. 
St.  161 ;  Messner  v.  Lancaster  Co.,  23 
Penn.  St.  291 ;  Stewart  v.  McQuaide, 
48  Penn.  St.  191 ;  and  see  further 
supra,  §§  190,  259,  607.  As  to  con- 
struction of  contract,  see  svpraf  §§  627 
et  seq. 


CHAP,  XXVIII,]  MODE  OF  PEBFORMANCB.  [§  870. 

manure  and  allowing  it  to  be  removed,  a  plea  that  the  tenant 
had  brought  back  more  manure  than  he  carried  off  was  held 
bad,  as  introducing  a  new  mode  of  performance  differing  from 
that  agreed  on.^ — ^If  the  delivery  be  in  the  way  specified,  then 
the  creditor  cannot  recover  damages  for  non- reception,  if  this 
arose  from  his  not  being  present  at  the  time  and  place  desig- 
nated for  the  reception.'  The  failure  is  imputable  to  him, 
and  he  cannot  transfer  the  loss  to  the  other  party.* — ^The  way 
in  which  delivery  of  goods  is  to  be  made  is  sometimes  speci- 
fied in  the  contract  of  sale,  in  which  case  the  delivery  is  to 
conform  to  the  directions  thus  given.'  But  when  there  is  no 
such  direction,  the  mode  of  delivery  may  be  appointed  by  the 
purchaser,  as  whose  representative  the  vendor,  in  complying 
with  such  directions,  acts.* — The  delivery  to  the  purchaser's 
agent  is  delivery  to  the  purchaser.*  And  as  we  will  hereafter 
see,'  delivery  to  a  common  carrier,  when  in  accordance  with 
business  usage  under  the  circumstances,  is  also  delivery  to  the 
purchaser. — The  subject  of  conditional  performance  is  dis- 
cussed in  prior  sections;*  and  so  of  alternative  contracts.* 

§  870.  Without  invalidating  a  contract,  or  making  its  re- 
execution  necessary  under  the  statute  of  frauds,  the  By  conBent 
mode  of  performinff '  it  may  be  varied  by  consent.**  ™ode  of 

perform- 
In  such  cases,  as  we  have  already  seen,  the  old  con-  ance  may 

tract  remains  in  force,  the  application  of  the  contract     ®  ^^^   ' 

being  regarded  as  something  extrinsic  to  it,  which  the  parties 

can  subsequently  mould  without  affecting  the  integrity  of  the 

contract  ^as  such.**    And  this  is  the  case  even  as  to  contracts 

1  Leigh  V.  LUlie,  6  H.  &  N.  165.  ^^  yf^li,  on  Ey.  §  1026 ;  supra,  §§  661, 

*  Case  V.  Green,  5  Watts,  262.  690. 

•  Slingerland  v,  Morse,  8  Johns.  474 ;  "  Supra,  §  499 ;  Wh.  on  Et.  §  1026  ; 
MitcheU  v.  MerrUl,  2  Blackf.  87 ;  «upra,  Leake,  2d  ed.  823  ;  Leather  Co.  v. 
§§  312,  325,  603,  716.         *    .  Hieronynins,     L.   R.    10    Q.  B.   140 ; 

*  Leake,  2d  ed.  826;  Ben],  on  Sales,  Tyers  v.  Iron  Co.,  L.  R.  8  Ex.  315; 
3d  Am.  ed.  §§  683  et  aeq.  Plevins  v.  Downing,  L.  R.  1  C.  P.  D. 

*Ibid. ;  Benj.onSales,^  319;  Pear-  220;    Flagg  v,  Dryden,  7  Pick.   53; 

son  ex  parte,  L.  R.  3  Ch.  443.  Chester  v.  Bank  of  Kingston,  16  N.  Y. 

•  Wing  V,  Clarke,  24  Me.  373 ;  Hunter  336 ;  Agawam  Bk.  v.  Strever,  18  N.  T. 
V.  Wright,  12AUen,  548.  502;  Hutchins  v.  Hebbard,  34  N.  Y. 

»  Infra,  §  877.  26;   Malone  v.  Dougherty,   79  Penn. 

*  Supra,  §§  545  et  seq,  St.  46 ;  Bladen  v.  Wells,  30  Md.  582  ; 

•  Supra,  §  616.  Moore  v.  Davidson,  18  Ala.  209 ;  see 

Lilwrenoe  v.  MiUer,  86  N.  Y.  131. 
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under  statute  of  frauds,  provided  there  is  no  substantial  altera- 
tion of  the  terms  of  the  contract.^  Hence,  it  is  competent  for 
the  parties  to  agree  to  extend  the  period  for  performance; 
and  when  there  is  any  consideration  for  this  agreement,  it  is 
operative.'  And  a  sufficient  consideration  is  found  in  the 
mutual  promises  of  the  parties  based  on  gain  to  one  party 
conditioned  on  detriment  to  the  other.*  "After  the  agree- 
ment has  been  reduced  into  writing,  it  is  competent  to  the 
parties,  at  any  time  before  the  breach  of  it,  by  a  new  contract 
not  in  writing,  either  to  waivej  dissolve,  or  amend  the  former 
agreement,  or  in  any  manner  to  add  to,  or  subtract  from,  or 
vary,  or  qualify  the  terms  of  it,  and  thus  to  make  a  new  con- 
tract ;  which  is  to  be  proved, partly  by  the  written  agreement, 
and  partly  by  the  subsequent  terms  engrafted  upon  what  will  be 
thus  left  of  the  written  agreement."*  It  will  be  sufficient 
if  the  new  agreement  be  made  at  the  time  of  the  breach  of 
the  old.  Thus  in  a  case  in  Pennsylvania,  in  1880,  P.  con- 
tracted to  buy  oil  of  V.,  on  or  before  a  certain  date  at  seller's 
option.  V.  tendered  the  oil,  but  P.  answered  that  he  could  not 
at  the  moment  take  and  pay  for  it,  and  asked  for  time.  Y. 
thereupon,  without  withdrawing  his  tender,  agreed  that  P. 
might  have  the  oil  at  any  time  before  the  expiration  of  the 
then  ensuing  month.  It  was  ruled  that  the  new  agreement 
of  the  parties  was  a  binding  contract  for  which  the  mutual 
promises  of  postponement  formed  sufficient  consideration,  and 
that  P.  having  within  the  stipulated  time,  and  at  the  proper 
place,  offered  to  take  the  oil,  but  having  failed  to  find  V.  or 
any  one  authorized  to  act  for  him,  Y.  had  broken  his  contract, 
and  P.  was  entitled  to  recover  from  a  stakeholder  margins  de- 
posited by  Y.  to  secure  his  compliance  with  the  terms  of  the 
original  contract.* 

"  See  Wh.  on  Ev.  §  1035.  »  McNish  v,   Reynolds,  10  Weekly 

*  Supra,  §  499.  Notes,  24.     "If,"  said  Trunkey,  J., 

*  Supra  J  §  505  ;  Robinson  v.  Bachel-  "  at  the  moment  for  performance  of  a 
der,  4  N.  H.  40  ;  Keating  v.  Price,  1  contract  by  one  party,  both  agree  to  a 
Johns.  Ca.  22 ;  M'Combs  v,  M'Kennan,  postponement,  is  the  contract  broken  f 
2  W.  &  &.  216 ;  Carrier  v.  Dilworth,  A.  sells  B.  a  horse  for  a  stipulated 
59  Penn.  St  406.  price ;  the  horse  to  be  delivered  and 

*  Go88  V.  Nugent,  5  B.  &  Ad.  58.  money  paid  on  a  certain  day.    At  the 
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II.   PLACE. 

§  871.  When  a  particular  time  and  place  are  designated  for 
the  performance,  the  performance  must  be  at  that 
particular  time  and  place.*    If  the  place  alone  is   fnce^J^be 
designated,  the  debtor,  in  undertaking  the  perform-  ^^  assigned 
ance,  must  select  some  reasonable  time  and  notify 
the  creditor  accordingly.    Should   the  parties  meet  at  the 
designated  place  at  any  time  after  the  maturity  of  the  obliga* 
tion,  the   tender  may  be  in  time,  provided  there  is  nothing 
that  makes  it  at  that  time  inconvenient.'    If  the  creditor  be 
notified  that  the  goods  are  ready  for  him  at  the  place  and 
time  designated  by  the  contract,  he  cannot  recover  damages 
for  a  breach.* — A  common  carrier's  contract  is  to  deliver  the 
goods  received  by  him  at  the  place  to  which  they  are  directed. 
After  tender  of  the  goods  at  that  place,  his  liability  as  a 

appointed  time  A.  tenders  the  horse.  Whetherdeliverjat  the  time  and  place 

B.  says,  I  am  not  ready,  but  if  yon  fixed  by  the  contract  is  good,  though 

will  wait  till  to-morrow,   I  will  take  the  creditor  was  not  present  at  the 

the  horse  and  pay  yon ;    to  which  A.  time,   see  Robbins   v.   Luce,  4  Mass. 

agrees.     The  new  contract  is  as  valid  874 ;  Brown  v.  Berry,  14  N.  H.  459 ; 

as  the  old.     The  mntnal  promises,  the  contra,  Smith  v,  Loomls,  7  Conn.  110. 

one  to  deliver,  and  the  other  to  acoept  Where  a  contract  for  the  sale  and  de- 

and  pay,  were  ample  consideration  to  livery  of  perishable  commodities,  such 

sustain  the  new  contract.     (Carrier  v.  as  milk,  expressly  provides  that  it  is 

Dilworth,  9  P.  F.  S.  406.)     Can  it  be  to  be  shipped  by  the  seller  to  the  place 

that  in  such  case  the  old  was  broken,  of  business  of  the  purchaser  at  the  ex- 

and  A.  could  recover  damages  for  the  pense  of  the  seller,  the  place  of  delivery 

breach  ?    If  his  right  of  action  accrued  is  the  business  place  of  the  purchaser, 

at  all,  it  was  at  the  instant  he  agreed  and  any  loss  on  the  way  must  fall  upon 

to  a  change  of  time  for  delivery  and  the  seller.   Devine  v,  Edwards,  101  III. 

payment,  instead  of  demanding  strict  138.    As  to  tender,  see  infra,  §§  989, 

performance.    The  parties  carried  the  990  et  seq, 

yet  unbroken  contract  into  a  new  one,  '  Infra,  §  990 ;  Leake,  2d  ed.  851 ; 

and  neither  has  a  just  claim  for  dam-  citing    Shepherd's    Touch.   136  ;    Co. 

ages."  Lit.  211  a;    Cocker  v.  Hemp  Co.,   3 

1  Savary  v.  Goe,  3  Wash.  G.  G.  140 ;  Sumn.  530 ;  Howard  v.  Miner,  20  Me. 

Savage  Man.  Co.  v.  Armstrong,  19  Me.  325 ;  Adams  v,  Adams,  26  Ala.  272 ; 

147  ;  Bates  r.  Churchill,  32  Me.   31 ;  and  see  Savage  Man.  Co.  v.  Armstrong, 

Kewton  v.  Galbraith,   5  Johns.   119  ;  19  Me.  147. 

Goodwin  v.  Holbrook,  4  Wend.  380 ;  •  Downer  v.  Sinclair,  15  Vt.  495 ; 

Millard  v.  Morse,  32  Penn.   St.   506.  Phelps  v.  Hubbard,  51  Vt.  489, 
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carrier  ceasee.^ — ^The  tender  is  safficient  if  at  the  designated 
time  and  place,  though  the  party  to  receive  did  not  attend.^ 

§  872.  When  no  place  of  performance  is  designated  in  a 
Where  no  contract,  the  place  of  performance  is  to  be  inferred 
place  is        from  all  the  circumstances  of  the  case.    Where  the 

desifiTDftted 

place  of  *  principal  leaves  his  business  in  the  hands  of  a  general 
ance^tcTbe  ^oqbA  agent,  then  such  place  of  business  is  to  be  im- 
inferred.  puted  to  the  principal,'  though  it  is  necessarily  other- 
wise as  to  travelling  agents.^  When  an  obligation  is  assumed 
by  a  party  at  his  domicil,  then  his  domicil  is  the  place  of  per- 
formance, unless  the  obligation  otherwise  provides.*  Dating 
is  not  conclusive  as  to  a  particular  place ;  and  even  as  to  nego- 
tiable paper,  evidence,  so  far  as  concerns  accommodation  par- 
ties, may  be  received  to  show  that  the  place  at  which  the 
document  was  dated  was  not  meant  to  be  the  real  place  of  per- 
formance ;•  though  it  is  otherwise  as  to  parties  without  notice.^ 
Where  the  obligation,  however,  is  from  the  nature  of  the  case 
to  be  performed  at  a  particular  place,  then  such  place  is  to  be 
regarded  as  the  place  of  performance,  though  not  the  obligor's 
domicil.*  The  debtor's  place  of  business,  also,  is  to  be  pre- 
ferred to  his  domicil,  as  the  place  of  performance,  when  from 
the  facts  of  the  case  it  appears  that  the  performance  is  to  be 
at  the  place  of  business.*  When  there  are  no  indications  of  a 
different  intention,  goods  which  it  is  the  custom  of  business 
to  transfer  to  the  purchaser  in  the  place  where  they  are,  are 
to  be  delivered  at  the  place  at  which  they  were  at  the  time  of 
the  contract  ;^*  and  this  is  eminently  the  case  with  articles 
which  are  difficult  to  move,  and  as  to  the  place  of  delivery  of 

1  Hjde  17.  Nay.  Co.,  5  T.  B.  389  ;  §  457 ;  Fant  v.  Miller,  17  Oral.  47  ;  see 

Shepherd  v.  R.  R.,  L.  R.  3  Ex.  189 ;  tn/ra,  §§  881,  899. 

Hengh  v.  R.  R.,  L.  R.  5  Ex.  51 ;  and  ^  Chapman  v.  Cottrell,   3  H.  &  C. 

Bee,  generally,  Hamilton  v.  Calhonn,  865 ;  Home  v.  Rotiquette,  L.  R.  3  Q. 

2  Watts,  130 ;  Ege  v.  Kaofiman,  1  W.  B.  D.  514 ;  Towne  v.  Rioe,  122  Mass. 

&  S.  120 4  Parker  v,  Jacohs,  14  S.  C.  67 ;  Vanzant  v,  Arnold,  31  Ga.  210. 

112;  in/rof  §  990.  •  Cos  v.  U.  S.,  6  Pet.  172;  Duncan 

•  Infra,  §  990.  v.  U.  S.,  7  Pet.  435 ;  infra,  §  990. 
»  Wh.  Con.  of  L.  §  405.  •  Wh.  Con.  of  L.  §  412. 

«  Ibid.  §  406.  ^  Bronson  v.  Gleeson,  7  Barb.  472; 

*  Ibid.  §  460.    As  to  tender,  see  §§    Lobdell  v.  Hopkins,  5  Cow.  518  ;  Barr 
980,  987,  990  et  aeq.  v,  Myers,  3  Watts  &  S.  295. 

«  Wh.  on  Ev.  §  979 ;  Wh.  Con.  of  L. 

242 


CHAP.  XXVni.]  MODE  OF  PEEPORMANCB.  [§  872. 


which  no  specific  directions  are  given.'    On  the  other  hand, 
**  if  the  property  is  portable,  it  must  be  taken  to  the  creditor, 
and  delivered  to  him  or  at  his  residence."^    When  mingled 
with  other  goods^  the  property  sold  should  be  separated  for 
the  purposes  of  tender.*    A  place  of  business,  however,  where 
articles  of  the  character  in  question  are  usually  stored,  and 
from  which  they  are  delivered,  may  be  regarded  as  the  place 
of  delivery  ;^  though  when  goods,  such  as  are  usually  sent  to  a 
customer,  are  to  be  delivered  to  him  on  a  specified  day,  the 
delivery  must  be  at  his  residence,^  supposing  he  appoints  no 
other  place  for  delivery.* — When  a  note  is  payable  in  specific 
articles,  and  no  place  of  payment  is  fixed,  the  maker  is  to 
seek  out  the  payee,  and  deliver  to  him  personally,  or  if  they 
be  too  heavy  to  be  readily  moved,  to  apply  to  him  to  fix  a 
place  of  delivery.^    When  chatties  are  to  be  delivered  to  a 
party  living  out  of  the  state,  the  vendor,  if  he  has  no  specific 
directions,  and  has  no  prior  course  of  business  to  guide  him, 
should  apply  to  the  purchaser  for  orders  before  the  goods  are 
forwarded.* — ^The  rule  that  a  place,  when  not  designated,  is 
to  be  inferred,  is  illustrated  by  a  Pennsylvania  case  in  1880, 
where  it  was  held  that  a  sale  of  carpets  by  the  married  lessee 
of  a  house,  to  his  unmarried  brother  residing  with  him,  did 
not  necessarily  involve  a  removal   of  the  carpets.* — Where 
a  contract  of  apprenticeship  contains   no  provision    as   to 
the  place  where  it  is  to  be  performed  by.  the  master,  the 
place  is  to  be  inferred  from  all  the  circumstances  of  the  case, 
and  is  not  limited  to  the  place  where  the  master  was  at  the 
time  of  the  contract.'*^ 

1  Howard  v.  Miner,  20  Me.  325  ;  Lob-  v.  Mjers,  3  Watts  &  j^.  295 ;  see  tn/ra, 

dell  V.  Hopkins,  6  Cow.  516 ;  Goodwin  §  982.                         \. 

V.   Holbrook,  4  Wend.  377 ;  Barr  v.  •  Peck  i7.  Hubbard,^ll  Vt.  612 ;  see 

Mjers,  3  W.  &  S.  299 ;  Mingos  v.  Prit-  infra,  §  990.                 .' 

chett,  3  Dot.  78.  '  Stewart  v.  Morrow,  1  Grant  (Penn.) 

<  Ross,  J.,  Roberts  v.  beattjr,  2  P.  &  204. 

W.  71 ;  see  Miles  v.  Roberts,  34  N.  H.  *  Bixby  v.  WLitnej,  5  Greenl.  192. 

254.    As  to  tender,  see  tn/ra,  §  992.  As  to  delivery  out  of  state  see  infra, 

*  Ibid. ;    Goodwin   v.    Holbrook,    4  §  990. 

Wend.  377.  •  Evans  v.  Soott,  89  Penn.  St.  136. 

*  Bronson  v.  Gleeson,  7  Barb.  472.  ^  Royce  v.  Charlton,  L.  R.  8  Q.  B. 
»  Goodwin  ».  Holbrook,  4  Wend.  377 ;    D.  1. 

Bronson  v,  Gleeson,  7  Barb.  472 ;  Barr 
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On  contract 
to  pay 
money 
tender 
must  be 
made  per- 
sonally. 


§  873.  Where  there  is  a  contract  to  pay  money,  the  money, 
on  the  maturity  of  the  debt,  must  be  tendered  to 
the  creditor  personally,  wherever,  such  is  the  Eng- 
lish rule,  he  may  happen  to  be,  provided  he  be  in 
England  ;^  and  it  has  been  held  that,  under  a  com- 
position deed  which  requires  the  debtor  to  give 
notes  to  the  several  creditors  in  satisfaction  of  their  debts,  the 
tender  must  be  to  the  creditors  personally,  although  there  be 
no  application  from  the  creditors.'  And  although  it  has  been 
held  that  this  seeking  out  the  creditor  for  the  purpose  of 
tender  is  not  necessary  when  the  creditor  has  gone  abroad, 
and  the  debt  is  payable  in  England,  yet  it  is  otherwise  when 
the  debt  is  payable  abroad  at  the  residence  of  the  foreign 
creditor.  In  such  case  the  tender  must  be  made  to  the  foreign 
creditor  at  his  residence.' — The  holder  of  a  note  or  bill,  also, 
when  there  is  on  the  paper  no  designated  place  of  payment, 
must  be  sought  out  wherever  he  is.* — Even  where  a  tenant 
covenants  to  pay  rent  in  the  manner  stipulated  in  the  lease, 
no  place  of  payment  being  specified,  it  is  not  sufficient  for 
the  tenant  to  be  on  the  premises  leased  on  the  designated  day 
with  money  ready  to  pay  the  lessor.  The  lessor  must  be 
personally  sought.' — A  tender  may  be  made  by  an  agent  to 
an  agent.* 

§  874.  As  is  elsewhere  more  fully  shown, ^  when  there  are 
Form  of  ^^^  ^^  more  conflicting  local  laws  bearing  upon  a 
contract  contract,  the  mode  of  solemnization  is  to  be  deter- 
by  place  of  mined  by  the  law  of  the  place  where  it  is  solem- 
tion™mean-  nizcd ;  the  meaning  of  the  words  by  the  law  of  the 
words  b  plac©  whcrc  it  was  agreed  upon,  or,  in  some  in- 
piace  of       stances,  where  the  party  first  using  the  words  was 


1  In/raf  §  971 ;  Leake,  2d  ed.  853, 
citing  Sheppard's  Touch.  136  ;  Lit.  s. 
340;  Howard  v.  Miner,  20  Me.  325; 
Smith  V.  Smith,  25  Wend.  405  ;  2  HiU, 
351 ;  and  see  Eastman  v.  Rapids,  21 
Iowa,  590. 

«  Cranley  v.  Hillary,  2  M.  &  S.  120. 

*  Leake,  2d  ed.  853;  Fessard  v. 
Mugnier,  18  G.  B.  N.  S.  286.  That  it 
is  not  necessary  in   this  country  to 

244 


seek  out  a  creditor  in  another  state, 
see  Oreen.  Ev.  §  611 ;  Allshouse  v. 
Ramsay,  6  Whart.  331 ;  and  cases 
infra,  §  990. 

*  Turner  v,  Hayden,  4  B.  &  C.  1 ; 
Poole  V.  Tunbridge,  2  M.  &  W.  225. 

*  Haldane  v.  Johnson,  8  Exch.  689 ; 
see  Rowe  v.  Young,  2  Brod.  k  B.  165. 

*  Infra,  §  982. 

T  Wh.  Con.  of  L.  §  401, , 
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doine  business  at  the  time  he  used  them ;  process  is  a^eement; 

_  ,  process  by 

to  be  determined  by  the  law  of  the  place  in  which   lex/oH; 
the  suit  is  brought ;  and  the  mode  of  performance  ^rform- 
by  the  law  of  the  place  of  performance.    In  each   ^f^^ 
case,  however,  the  law  of  the /oram,  if  based  on  dis-   toiutumis, 
tinctive  national  policy,  or  when  fixed  by  peremptory  legisla- 
tion, overrides  foreign  laws.*    - 

§  .875.  In  respect  to  negotiable  paper,  the  limitations  of 
capacity  are  not  ubiquitous ;'  formalities  are  regu- 
lated by  the  lex  loci  aetics  ;^  the  duties  of  acceptor  rule  as  to* 
and  maker  are  determined  by  the  law  of  the  place  ^!52i**^'® 

•f  *  paper. 

of  payment;*  days  of  grace,  interest,  demand,  pro- 
test, and  notice  are  determinable  by  the  same  law  f  and  so  of 
defences  that  go  to  the  merits.*  The  lex  fori  determines  ques- 
tions of  process.^  Where  a  note  is  payable  at  a  particular 
time  and  place,  the  plaintiff  may  maintain  his  action  without 
proving  a  demand  at  the  time  and  place  designated.  Tender, 
in  such  cases,  is  a  matter  of  defence.* 

§  875  a.  Insurance  policies  are  ordinarily  governed  by  the 
law  of  the  principal  place  of  business  of  the  com-  Digyuctjyg 
pany   issuing  the  policy,  though   it  is  otherwise   rule  as  to 
when  the  insurance  is  effected  by  local  agents  with 
power  to  act*    Suits  for  premium  are  governed  by  the  law  of 
the  place  of  paying  the  premiuoi,  which,  unless  otherwise 
designated,  is  the  domicil  of  the  insured.*® 

§  876.  The  interpretation  of  a  bill  of  lading,  so  far  as  con- 
cerns its  intrinsic  qualities,  is  for  the  place  of  the 
carrier's  principal  office ;  and  such,  also,  is  the  rule  r LT 
with  reficard  to  the  construction  of  contracts  limit-   common 

o        ,  carriers. 

ing  the  carrier's  liability  for  negligence."    The  law 
of  the  place  of  performance,  however,  determines  the  condi- 
tions of  performance." 

>  Ibid.  §  428 ;  supra,  §§  631,  637.  >  Fleming  v.  Potter,  7  Watts,  380  ; 
«  Wh.  Con.  of  L.  §  447.  infra,  §§  970  ei  seq. 

>  Ibid,  k  448.  >  Wh.  Con.  of  L.  §  465  ;  aapra,  §  670. 
«  Ibid.  §§  450-^.  >o  Ibid.  §  467. 

s  Ibid.  §§  462  et  tag.  "  Wh.  Con.  of  L.  §§  471  el  seq. 

•  Ibid.  §  462  a.  u  Ibid.  §  473  a. 


'  Ibid.  §  462. 
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§  877.  It  is  not  to  be  expected  that  a  vendor  of  goods  should 
Oncontract  ^^^U  them  about  until  he  finds  out  the  purchaser, 
fwsaie of  It  is  sufficient  for  him  to  apply  to  the  purchaser  for 
livery  may  directions  as  to  the  mode  of  delivery,  and  placing 
chaser's'^^  the  goods  iu  thls  channel  will  be  an  adequate  de- 
carrier.  livery.*  Hcncc  delivery  of  the  goods  to  a  carrier, 
whether  such  carrier  be  expressly  designated  by  the  purchaser, 
or  his  selection  be  in  accordance  with  the  usual  course  of  busi- 
ness under  such  circumstances,  is  delivery  to  the  purchaser.' 
The  property,  it  is  held,  on  due  delivery  to  the  proper  carrier, 
becomes  the  property  of  the  purchaser,  subject  only  to  the 
vendor's  right  of  stoppage  in  transitu.^  On  the  other  hand,  in 
order  to  work  such  transfer  of  property,  it  is  not  necessary 
that  any  particular  carrier  should  be  selected  by  the  purchaser. 
It  is  enough  if  there  be  a  general  order,  express  or  implied, 
to  forward  by  rail  or  boat,  as  the  case  may  be.^  It  makes, 
also,  no  difference  which  party  pays  the  freight."  But  the 
vendor,  in  delivering  the  goods  to  the  carrier,  must  take  such 
precautions,  and  guard  the  transaction  with  such  receipts,  aa 
will  give  the  purchaser  due  proof,  if  it  become  necessary  for 
him  afterward  to  sue  the  purchaser." — The  vendor  may  ex- 

>  5u;>ra,§$  871  etfe^.;  Benj.  on  Sales,  51  Barb.  451;  Magrnder  r.  Gage,  33 

3d  Am.  ed.  §  693 ;  Leake,  2d  ed.  854 ;  Md.  344 ;    Diversy  v.  Kellogg,  44  HI. 

Leather  Cloth  Co.  v.  Hieronjmus,  L.  114. 

R.  10  Q.  B.  140.  *  Dolan   v.  Green,    110  Mass.  323 ; 

<  Wh.  Con.  of  L.  §§  417,  486  ;  Dun-  Backman  v.  Jenks,  55  Barb.  469  ;  Hyde 

lop  V.  Lambert,  6  CI.  &  F.  600 ;  Nor-  v.  Goodnow,  3  N.  Y.  266. 

man  V.  Phillips,  14  M. &  W.  277  ;  Wait  *  Benj.  ut  supra,  §  399,  note;  Gar- 

V.  Baker,  2  Ex.  1 ;  Datton  v.  Solomon-  land  v.  Lane,  46  N.  H.  245  ;  Arnold  r. 

son,  3  B.  &  P.  582 ;  Woolsey  t;.  Bailey,  Pront,  51  N.  H.  587 ;  Finch  v.  Mans- 

27  N.  H.  217 ;  Garland  v.  Lane,  46  N.  field,  97  Mass.  89 ;  Suit  v.  Woodhall, 

H.  245  ;  Arnold  v.  Front,  51 N.  H.  587  ;  113  Mass.  391 ;  Schlesinger  v.  Stratton, 

Strong  V.  Dodds,  47  Vt.  348;  Finoh  t;.  9  R.  L  678;  Mack  v.  Lee,  13  R.  I.; 

Mansfield,   97  Mass.   89;   Johnson  v.  Backman  v.  Jenks,  55  Barb.  469;  Hyde 

Stoddard,  100  Mass.  306 ;   First  Nat.  v.  Goodnow,  3  N.  Y.  266 ;  Watkins  v. 

Bk.  V.  Crocker,  111  Mass.  166 ;  Sait  v.  Paine,  57  Ga.  50. 

Woodhall,    113  Mass.    391 ;    Hall    v.  «  Ibid.;  Datton  v.  Solomonson,  3  B. 

Gaylor,   37  Conn.   550 ;    Waldron    t;.  &  P.  584 ;  Ranney  v,  Higby ,  5  Wis.  62. 

Romaine,  22  N.  Y.  368 ;   Rodgers  v.  •  Infra,  §  879 ;  Backman  o.  Levi,  3 

Phillips,  40  N.  Y.  519 ;  Wilcox  Co.  v.  Camp.  414 ;  Alexander  v.  Gardner,  1 

Green,  72  N.  Y.  17  ;  Higgins  v.  Mar-  Bing.  N.  C.  671. 
ray,  73  N.  Y.  252 ;  Glen  t;  Whitaker, 
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preesly  stipulate  that  the  carrier  shall  act  as  his  agent,  and 
that  there  shall  be  no  delivery  till  the  goods  reach  the  par- 
chaser's  hands.^  And  while  a  delivery  to  the  purchaser's  own 
ships  is  a  delivery  ordinarily  to  the  purchaser,  the  vendor 
may,  by  special  agreement,  reserve  to  himself  in  such  cases  the 
jus  disponendi?  Delivery,  however,  may  be  inferred  from 
proof  that  the  vendor  acted,  in  thus  shipping  the  goods,  as 
agent  for  the  purchaser,  and  did  not  intend  to  retain  control 
over  the  property.* 

^  Infray^  880;  Ibid.;  BenJ.on  Sales,  sent,  the  latter  in  employing  the  oar- 

3d  Am.  ed.  §§  392,  395,  399 ;  Wait  v.  rier  being  considered  as  the  agent  of 

Baker,  2  Bz.  1 ;  Turner  v.  Liverpool  the  former  for  that  purpose.     It  must 

Docks,  6  Ex.  543.  not  be  forgotten  that  the  carrier  only 

'  Turner  0.  Liverpool  Dock  Trustees,  represents  the  purchaser  for  the  pur  i 

6  Ex.  543;   Ellershaw  v,  Magniac,  6  pose  of  receiving,  not  accepting  the 

Ex.  570 ;  Brandt  9.  Bowlby,  2  B.  &  Ad.  goods.     The  law  of  the  United  States 

932 ;  Moakes  r.  Nicolson,  19  C.  B.  N.  is  the  same.    Cross  v.  O'Donnell,  44 

8.  290;  Sohotsmana  v.  R.  R.,  L.  R.  2  N.  Y.  661;  Caulkins  v,  Hellman,  47 

Cb.  Ap.  332.  N.  Y.  449.    Citing  a  large  number  of 

*  Benj.  on  Sales,  ut  supra ;  Van  Cas-  English  and  American  oases  in  note 

teel  r.  Booker,  2  Ex.  691;  Brown  v.  **0."  * 

Hare,  4  H.  &  N.  822 ;  Joyce  v.  Swan,        <'  In  note  'G'  it  is  said :  <  It  is  not 

17  C.  B.  N.  S.  84 ;  Moakes  v.  Nicolson,  necessary  that  the  purchaser  should 

19  C.  B.  N.  S.  290.  employ  the  carrier  personally  or  by 

In  Bullock  V.  Stcherge,  U.  S.  Dist.  some  other  agent  than  the  vendor. 
Ct.  Iowa,  16  West.  Jur.  354,  we  have  We  see  no  reason  why  a  delivery  to  a 
the  following  firom  McCrary,  J. :  warehouseman  should  not  have  the 
"Again,  Benjamin,  sec.  804:  *A  de>  same  effect.  Merchants.  Chapman,  4 
livery  of  goodsto  a  common  carrier  for  Allen,  362  ;  Hunter  v.  Wright,  12  Al- 
oonveyance  to  the  buyer  is  such  a  de-  len,  548-550.  The  doctrine  in  section . 
livery  of  actual  possession  to  the  buyer,  181  is  repeated  with  some  emphasis 
through  his  agent,  the  carrier,  as  suf-  in  section  693.  In  Philips  v.  Bistolli, 
fices  to  put  an  end  to  the  vendor's  lien.'  2  B.  &  C.  511,  the  court  say:  ''To 
Citing  a  large  number  of  authorities,  satisfy  the  statute  there  must  be  a  de- 
See  also  sec.  675.  livery  of  the  goods  by  the  vendor  with 

''Again,  Benjamin,  sec.  181,  says:  intention  of  vesting  the  right  of  posses- 

'  It  is  well  settled  that  a  delivery  of  sion  in  the  vendee,  and  there  must  be 

goods  to  a  common  carrier,  d  fortiori  to  an  actual  acceptance  by  the  latter  with 

one  specially  designated  by  the  pur-  an  intention  of  taking  to  the  possession 

chaser  for  a  conveyance  to  him  or  to  a  as  owner.''  Id.  142.  And  in  note  G  :  "  A 

place  designated  by  him,  constitutes  an  mere  delivery  is  not  sufficient;  there 

aduaL  receipt  by  the  purchaser.      In  must  further  be  an  acceptance  and  re- 

such  cases  the  carrier  is  in  oontempla-  ceipt  by  the  purchaser,  else  he  will  not 

tion  of  law  the  bailee  of  the  person  to  be  bound."  Citing  Shepherd  v.  Pressey, 

whom,  not  by  whom,  the  goods  are  32  N,  H.  57.    Again  in  the  same  note : 
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§  878.  "Where  goods  are  delivered  on  board  of  a  vessel  to 
Otherwise  ^®  Carried,  and  a  bill  of  lading  is  taken,  the  delivery 
as  to  deiiv-  bv  the  vendor  is  not  a  deliver\'  to  the  buyer,  but  to 

erv  to  CftT>-  ^  v 

tain  of  ship  the  Captain  as  bailee  for  delivery  to  the  person  indi- 
lading.^*^  cated  by  the  bill  of  lading,  as  the  one  for  whom 
they  are  to  be  carried."*  It  may  be  considered  as 
settled  that  the  vendor,  by  making  the  bill  of  lading  deliver- 
able to  his  order,  may  be  regarded,  until  the  contrary  be 
shown,  as  intending  to  reserve  to  himself  the  jus  disponendij 
so  that  the  property  does  not  vest  in  the  purchaser.'  And  the 
rule  that  the  property  in  such  cases  does  not  pass  to  the  con- 
signee, holds  even  though  the  bill  of  lading  recited  that  the 
consignee  was  to  pay  no  freight,  as  the  goods  were  "  owner's 
property  ;"'  and  so  where  the  vessel  was  chartered  by  the  con- 
signee,* or  even  owned  by  him.*  A  delivery  of  a  bill  of  lad- 
ing, coupled  with  endorsement,  if  payable  to  order,  passes  a 
title  to  the  goods,*  though  a  delivery  without  endorsement, 

'*  In  truth  the  statute  is  silent  as  to  the  Wait  v.  Baker,  2  Ex.  1 ;  and  by  Bjles, 

delivery  of  the  goods  sold,  which  is  the  J.,  in  Moakes  v,  Nioolson,  19  C.  B.  N. 

act  of  the  seller.     It  requires  the  ac-  S.  290."     To  same  effect  see  Shepherd 

ceptance  and  receipt  of  some  part  there-  v.  Harrison,  L.  R.  4  Q.  B.  197  ;  L.  R. 

of,  which  are  subsequent  acts  of  the  5  H.  L.  116 ;  Gabarron  v.  Ereeft,  L.  R. 

bnjer.      Foster,   J.,   in   Boardman  r.  10  Ex.  274 ;  Newhall  v.  Vargas,  13  Me. 

ft 

Spooner,    13  Allen,   357 ;   Prescott  v,  •  93. 

Lock,  51  N.  H.  94.'' '  >  Ben],  on  Sales,  3d  Am.  ed.  §  399 ; 

"  Again,  sec.  155  :    *  In  Ck)omb8   v.  Wilmshnrst  v.  Bowker,  2  M.  &  O.  792 ; 

The  Bristol  and  Exeter  Railroad  Co.,  Ellershaw  v,  Magniac,  6  Ex.  570  ;  Van 

3  H.  &  N.  510,  Pollock,  Chief  Baron,  Casteel  v.  Booker,  2  Ex.  691 ;  Jenkyns 

said,  the  ''vendee  should  have  an  op-  v.  Brown,  14  Q.  B.  496;  Shepherd  v. 

portunity  of  rejecting  the  goods.     The  Harrison,   ut  supra;  Merchants'    Nat. 

statute  requires  not  only  delivery  but  Bk.  v.  Bangs,  102  Mass.  298. 

acceptance."  '     '  It  may,'  says  Benja-  *  Turner  v,  Liverpool  Docks,  6  Exch. 

min,  '  be. confidently  assumed  that  the  543. 

construction  which  attributes  distinct  *  Bemdtson  t^.  Strang,  L.  R^  4  £q. 

meanings  to  the  two  expressions  "ao-  481. 

ceptance"  and ''actual  receipt"  is  now  *  Wait  v.  Baker,  2  Exch.  1 ;  see  to 

too  firmly  settled  to  be  treated  as  an  same  general  effect  Stubbs  v.  Lund,  7 

open  question,  and  this  is  plainly  to  be  Mass.  457 ;  Rowley  v.  Bigelow,  12  Pick, 

inferred  from  the  opinions  delivered  in  308. 

Smith  V.  Hudson,  6  B.  &  S.  431.'  "  <  Liokbarrow  v.  Mason,  2  T.  R.  63  ; 

1  Beuj.  on  Sales,  3d  Am.  ed.  §  399.  Berkley  v.  Walling,  7  A.  &  E.  39  ;  2 

<'This  principle,"  says  Mr.  Benjamin,  N.  &  P.  178;  Skilling  v.  BoUman,  73 

"  runs  through  all  the  cases,  and  is  Mo.  665. 
clearly  enunciated  by  Parke,    B.,  in 
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while  it  may  create  a  lien,  does  not  pass  the  title  as  against 
the  creditors  of  the  shipper.^  And  one  who  receives  a  bill  of 
lading,  even  by  endorsement,  either  as  collateral  security  for, 
or  in  payment  of,  prior  indebtedness,  has  no  title  as  a  bona  fide 
purchaser  for  value.*  The  endorsement  passes  only  the  title  of 
the  endorser.' 

§  879.  When  the  question  is  one  of  delivery  through  a  com- 
mon carrier,  the  vendor  must  see  that  the  goods  are 
properly  received  by  the  carrier.*    Thus  where  it   mugt^^ 
was  notorious  at  a  port  of  lading  that  carriers  were   goods  are 
not  responsible  for  an  excess  of  value  of  an  article   ceivedby 
lost  beyond  5?.,  unless  notified  of  the  value,  and  paid   ^^^  ®^* 
specially,  it  was  held  by  Lord  Ellenborough  that  a  vendor  who 
neglected  to  give  the  proper  notice  of  value  to  the  carrier  was 
responsible  for  the  loss  to  the  purchaser.* 

§  880.  A  vendor,  by  undertaking  to  deliver  at  a  distant 
point,  may  make  the  carrier  his  agent,  in  which  case 
the  vendor  assumes  the  risk  of  the  carriage.*    And   may^make 
this  holds  eood  even  when  the  promise  by  the  ven-   carrier  hig 
dor  to  deliver  at  the  purchaser's  place  of  business  is 
made  after  the  original  contract  of  sale,  and  when  there  is  no 
usage  as  to  mode  of  delivery.^ 

III.   TIME. 

§  881.  A  bill  or  note,  not  designating  any  time  for  payment, 
is  payable  on  demand,  but  interest  does  not  begin  to  Money 
run,  unless  expressly  provided  by  the  instrument,  ^^[ho^ul^^^* 
until  demand  is  made.*    On  the  other  hand,  it  is   date  are 

1111.  1        J  •  /•  -  payable  on 

held  that  interest  on  a  money  bond  not  specifying  demand. 

1  Stone  r.  Swift,  4  Pick.  889  ;  BisseU  Buckman  v.  Levi,  3  Camp.  414 ;  Cothay 

V.  Steel,  67  Penn.  St.  443;  nipra,§  793.  v.  Tate,  3  Gamp.  129;  Alexander  v. 

*  Lesassur  v.  The  Southwestern,  2  Gardner,  1  Bing.  N.  C.  671. 
Woods,  35 ;  Naylor  v.  Dennie,  8  Pick.  •  Clarke  v.  Hntchins,  14  East,  475. 
199  ;  Harris  v.  Pratt,  17  N.  Y.  249  ;  •  Dunlop  v,  Lambert,  6  CI.  &  F.  600. 
O'Brien  r.  Norris,  16  Md.  122 :  Loeb  v.  t  Taylor  v.  Cole,    111    Mass.   363  ; 
Peters,  63  Ala.  243;  Skilling  v.  Boll-  Hananer  t;.  Bartels,  2  Col.  514;  cited 
man,  73  Mo.  665.  Ben],  on  Sales,   3d  Am.  ed.  §   694; 

*  Empire  Trans.  Co.   v.  Steele,   70  Tamer  v.  Liverpool  Docks,  6  Ex.  543. 
Penn.  St.  188.  •  Leake,   2d  ^.   836 ;  Whitlock  v. 

^  Benj.  on  Sales,  3d  Am.  ed.  §  694;    Underwood,  2  B.  &  C.  157 ;  Brown  in 
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any  day  for  payment,  runs  from  the  date  of  the  bond,  which  is 
regarded  as  an  obligation  for  the  payment  of  money  on  that 
day.^ — As  will  be  hereafter  seen,  prior  demand  is  not  ordinarily 
necessary  to  constitute  indebtedness  f  though  it  may  be  neces- 
sary in  contracts  of  bailment  or  sale.'  Bonds,  also,  conditioned 
for  payment  on  demand  require  demand.^ 

§  882.  When  no  time  for  the  performance  of  a  contract  is 
When  no  ^^ced,  it  will  be  held  that  the  performance  must  be 
time  is  fix-  at  a  reasonable  time,  taking  all  the  circumstances  of 
formance  a  the  case  in  consideration."  Thus  when  no  time  is 
timeT^^*  fixed  for  the  delivery  of  goods  sold,  the  character 
Implied.  ^f  ^)^q  goods,  their  locality,  and  the  locality  of  the 
parties,  are  to  be  taken  into  consideration.*  The  fact  that  pay- 
ment is  not  to  be  made  till  a  definite  period  after  sale  does  not 
by  itself  defer  the  delivery  till  then,^  though  evidence  has 
been  admitted  under  such  a  contract  to  the  effect  that  deliv- 
ery and  payment  were  to  be  simultaneous.'  And  an  agree- 
ment for  the  sale  of  goods  "  to  be  delivered  and  paid  for  in 
fourteen  days,"  means  that  payment  and  delivery  were  to  be 
concurrent  acts  within  the  fourteen  days.* — A  carrier  is  bound 

re,   2  story,  503 ;  Salter  v.  Burt,  20  •  Beuj.  on  Sales,  3d  Am.  ed.  §§  685, 

Wend.  205  ;   see  fully,  supra,  §  575.  695,  701 ;  Startup  v.  MaoDonald,  6  M. 

In  Wood  V.  Cool,  4  Met.  203,  Shaw,  C.  &  G.  611 ;  Ford  v,  Cotesworth,  L.  R.  4 

J.,  stated  the  law  to  be  in  the  United  Q.  B.  133 ;  Jones  v.  Gibbons,  8  Ezch. 

States,  **  In  the  absenoe  of  all  proof  of  920 ;  Cocker  v.  Hemp  Co.,  3  Sumner, 

particular  contraot  or  special  custom  530 ;  Atwood  v.  Clark,  2  Greenl.  249 ; 

three  days  of  grace  are  allowed  on  bills  Atkinson  v.  Brown,  20  Me.  67  ;  Bailey 

of   exchange  and    promissory  notes ;  v.  Simonds,   6  N.  H.  159 ;  Russel  r. 

and  when  it  is  relied  upon  that  by  Ormsbee,  10  Vt.  274 ;  Atwood  v.  Cobb, 

special  custom  no  grace  is  allowed,  or  16  Pick.  227 ;  Wheelock  v.  Tanner,  39 

any  other  term  of  grace  than  three  N.  Y.  481 ;  Adams  v.  Adams,  26  Ala. 

days,  it  is  an  exception  to  the  general  272. 

rule,  and  the  proof  lies  on  the  party  >  Ellis  v,  Thompson,  3  M.  &  W.  446  ; 

taking  it.''   But  this  does  not  apply  to  Cocker  v.  Hemp  Co.,  3  Sumner,  530; 

paper  payable  on  demand,  as  has  been  Davis  v,  Talloot,  2  Kern.  184 ;  see  At- 

Just  seen,  nor  to  cheques  on  banks,  wood  v,  Clark,  2  Greenl.  249 ;  Hill  v. 

Bowen  o.  Newell,  5  Sandf.  326.  Hobart,  16  Me.  164. 

I  Farquehar  v.  Morris,  7  T.  R.  124 ;  ^  See  Spartali  v.  Benecke,  10  C.  B. 

see  supra,  §  577.  212. 

«  Supra,  §  575.  •  Field  v.  Lelean,  6  H.  &  N.  617 ;  Wh. 

*  Supra,  §  576.          .  on  Ev.  §§  929, 969. 

«  Supra,  §  577.  •  Godts  v.  Rose,  17  C.  B.  229. 
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to  deliver  within  reasonable  time,  taking  all  the  circumstances 
of  transportation  into  consideration.*  The  test  of  reasonable- 
ness, when  no  time  is  fixed  in  the  -contract,  has  been  also  ap- 
plied to  the  discharge  of  the  cargo  of  a  ship  ;*  to  the  provid- 
ing a  cargo  under  a  charter  party,'  and  to  the  ejection  of  a 
tenant  at  will.* — A  contract  to  marry,  also,  without  fixing 
the  date,  is  a  contract  to  marry  within  a  reasonable  time.' — 
Where  a  debt  is  payable  in  stocks,  but  no  time  of  delivery  is 
fixed,  they  should  be  tendered  at  once,  and  if  any  loss  occur 
through  unreasonable  delay,  this  loss  is  to  fall  upon  the  party 
causing  the  delay.*  Reasonableness,  in  this  relation,  has  been 
said  to  be  a  question  of  law.^  But  when  the  question  depends 
on  the  varying  circumstances  of  concrete  cases,  it  is  much 
more  a  question  of  business  duty  than  one  of  law.  The  law 
stops  with  announcing  the  general  rule  that  the  time  for 
performance  must  be  "  reasonable."  But  what  is  "  reasona- 
ble'' depends  in.  part  on  the  nature  of  the  goods,  in  part 
on  the  usage  of  the  parties,  in  part  on  the  conveniences  of 
transportation,  in  part  on  the  demands  of  the  market,  condi- 
tions presenting  themselves  in  new  aspects  in  each  case,  and 
requiring  the  question  in  each  case  to  be  settled  inductively 

I  Hales  V.  R.  R.,  4  B.  &  S.  66 ;  Tay-  a  time  is  a  oontraot  to  marry  within 

lor  V.  R.  R.,  L.  R.  1  G.  P.  385.    As  to  a  reasonable  time.    Each  party  has  a 

meaning  of  term  "  reasonable,''  see  At-  right  to  a  reasonable  delay  ;  bat  not  to 

wood  V.  Emery,   1  C.   B.  N.  S.  110;  delay  without  reason  or  beyond  reason. 

Toms  V,  Wilson,  4  B.  &  S.  442 ;  Bass  v.  The  age  of  the  parties  'and  the  pecur 

White,  65  N.  Y.  565.  niary  ability  of  the  man  to  sapport  a 

<  Ford  V.  Cotesworth,  L.  R.  4  Q.  B.  family,  are  proper  matters  to  consider 

127 ;  and  see  Thiis  v.  Byers,  L.  R.  1  Q.  in  the  reasonableness  of  the  delay  in  a 

B.  D.  249.  particular  case."    That  a  person  dis- 

*  Adams  r.  Mail  Co.,  5  C.  B.  N.  S.  492.  abling  himself  from  marrying  cannot 
For  the  above  citations  see  Leake,  2d  on  this  ground  defend  himself  on  a 
ed.  837.  suit  for  damages,  see  nipra,  §  324 ;  tn/ra, 

^  Ellis  v.  Paige,  1  Pick.  48.  §  885a ;  and  that  in  such  case  no  demand 

•  Leake,   2d  ed.   838  ;    2   Pars,  on  is  necessary,  see  supra,  §§  575,  606. 
Cont.  64 ;  3  Add.  on  Cont.  447 ;  Cherry  6  Demarest  v.  McKee,  2 Grant  (Penn.) 
r.  Thompson,    L.    R.   7    Q.   B.   574;  248. 

Caines  v.  Smith,   15  M.  k  W.  189 ;        7  2  Pars,  on  Cont.  661,  citing  Stod- 

Nunan  v.  Bourquin,  7  Phil.  239  ;  Wag-  den  v,  Harvey,  Cro.  Jac.  204 ;  Atwood 

enseller  v.  Simmers,  97  Penn.  St.  465.  v,  Clark,   2  Greenl.  249  ;    Porter    v. 

In  this  case  Mercur,  J.,  said :  **  A  con-  Blood,  5  Pick.  54 ;  Murray  v.  Smith,  1 

tract  to  marry  without  specification  of  Hawks.  41. 
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9 

from  all  the  facts.* — Parol  evidence  is  admissible  of  the  facts 
and  circumstances  attending  the  sale  in  order  to  determine 
what  is  a  reasonable  time ;'  bat  not  to  show  that  a  specific  day 
was  intended  when  this  contradicts  the  contract,  unless  ma- 
taal  mistake  be  shown.' 

§  882  a.  We  have  already  seen*  that  demand  may  be  a  con- 
dition of  contracts  of  bailment  or  sale.  We  have 
payable  on  now  to  obscrvc  that  when  goods  are  to  be  delivered 
demand.  ^^  demand,  the  demand  must  be  at  the  time  and 
place  designated,  and,  where  there  is  no  designation,  at  a  rea- 
sonable time  and  place.'  The  demand  may  be  made  on  the 
debtor's  agent  in  the  debtor's  absence.*  And  the  demand, 
so  far  as  its  contents  are  concerned,  must  be  reasonable,  and 
must  conform  to  the  contract.^ 

§  883.  When  a  place  is  fixed  for  the  performance  of  a  con- 
tract, but  no  specific  time  is  designated,  then  the 
other  c^es  promisor  must  notify  the  promisee  when  he  proposes 
Inferred.  ^^  attend  at  the  specified  place  for  the  purpose  of 
performance.  When  the  day  as  well  as  the  place  is 
designated,  ^Hhe  law  appoints  the  last  convenient  time  of  the 
day  for  both  to  attend  for  the  purpose,  and  the  promisor  may 
protect  himself  from  default  by  being  then  present  at  the 
place,  prepared  to  pay  or  perform  his  contract ;  but  it  is  also 
sufficient  for  him  to  tender  the  payment  or  performance  at 
the  place,  if  the  promisee  should  happen  to  be  there,  at  any 
time  upon  the  day  appointed."*  But  when  the  contract  pro- 
vides for  the  payment,  at  a  designated  place,  of  certain  articles 

>  See  Taylor  v.  R.  R.,  L.  R.  1  C.  P.  »  Cooker  v.  Hemp  Co.,  3  Sumn.  530  ; 

385 ;  Ellis  t\  Thompson,  3  M.  &  W.  Atwood  v.  Cobb,  16  Pick.  227. 

445  ;  Howe  r.  Huntingdon,  15  Me.  350 ;  *  Supra^  §§  575  et  seq. 

Green  v,  Dinglej,  24  Me.  131 ;  Cameron  '  2  Ch.  on  Cont.  11th  Am.  ed.  1206 ; 

V.  Wells,  30  Vt.  633 ;  Roberts  v.  Beatty,  Dunn  v.  Marston,  34  Me.  382  ;  Higgins 

2  Pen.  &  W.  63 ;  Murray  v.  Smith,  1  v.    Emmons,    5    Conn.    76 ;    Rice   v. 

Hawks.  41 ;  Boyd  v,  Gunnison,  14  W.  Churchill,  2  Denio,  145. 

Va.  1 ;    Philips  v,  Morrison,  3  Bibb,  *  Mason  r.   Briggs,   16  Mass.  453 ; 

105.  Rice  V.  ChurohUl,  2  Denio,  145  ;  infra, 

'  Ellis  v.  Thompson,  3  M.  &  W.  445  ;  §§  982  et  seq. 

Jones  v.  Gibbins,  8  Ex.  920 ;  Cocker  v.  i  Vance  v.  Bloomer,  20  Wend.  196. 

Hemp  Co.,  3  Sumn.  530 ;  Coates  v.  Sang-  •  Leake,  2d  ed.  835  ;  citing  Co.  Lit. 

ston,  5  Md.  121.  202a,  211  a;  Wade's  case,  5  Co.  114  a ; 

Myers  v.  De  Mier,  52  N.  Y.  647. 
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to  be  choeen  by  the  promisee,  but  do  time  is  fixed  for  payment 
in  the  contmct,  the  payment  is  to  be  on  demand.^ 

§  884.  The  full  limit  of  time  specified  for  performance  is 
allowed  to  the  partv  from  whom  the  performance  is  ««^ '   , 
due.^    Thus  the  acceptor  of  a  bill  of  exchange  has   is  fixed  for 
the  whole  day  on  which  the  bill  becomes  due  to  JSce^ftui 
make  payment;  and  though  it  may  be  presented  for  ^^^^^^ 
payment  at  any  time  during  business  hours  of  that 
day,  and  if  refused,  may  be  treated  as  dishonored,  and  notice 
given  accordingly,  yet  if  payment  be  tendered  at  any  time 
during  the  day,  the  dishonor  and  notice  will  be  avoided.' 
And  where  a  party  has  a  month  in  which  to  perform  a  con- 
tract, suit  cannot  be  brought  against  him  for  non-performance 
until  that  month  is  expired.^    And  a  contract  to  deliver  coal 
within  the  last  fourteen  days  of  March,  is  satisfied  by  a  tender 
on  the  last  business  hour  on  the  thirty-first  of  March.* — ^A 
contract  to  deliver  oil,  "  buyer's  option,  at  any  time  from  this 
to  December  81st,"  gives  the  seller  the  whole  of  December 
81st  for  performance.* 

§  885.  When  goods  are  to  be  delivered  within  a  certain 
period,  the  vendor  may  deliver  on  the  last  day  of 
that  period,  at  the  latest  business  hour,  though  the   ness  hour 
purchaser  will  not  be  obliged  to  attend  at  his  store  ^*^™  *" 
at  an  unreasonable  hour  for  the  purpose  of  receiving  the  goods.^ 
— As  a  general  rule,  the  performance  of  a  business  contract 

1  Rasaell  v.  Ormsbee,  10  Vt.  274.  6  M.  &  G.  593.    See  Leigh  v.  Pateraon, 

>  See  infra,  §  895.  8  Taunt.  540,  in  which  it  was  held 

*  Leake,  2d  ed.  834 ;  Leftlej  v.  that  where  the  delivery  was  to  be  in 
Mills,  4T.  R.  170;  Bnrbridge  v.  Man-  '<all  December,''  the  vendor  had  the 
noTB,  3  Camp.  193.  whole  month  in  which  to  deliver,  and 

*  Harris  v.  Blen,  16  Me.  175  ;  see  that  the  damages  on  non-deliverj  were 
Oatman  v.  Walker,  33  Me.  67 ;  Erskine  to  be  assessed  at  the  value  of  the  goods 
9.  Erskine,  13  N.  H.  436 ;  as  to  mean-  on  the  last  day  of  the  month.  In 
ing  of  month,  see  infra,  §  896.  Sweet  v,  Harding,  19  Vt.  587,  a  sepa- 

*  Startup  V.  MaoDonald,  6  M.  &  G.  ration  of  grain  payable  'Mn  January," 
593 ;  see  infra,  §  895.  was  held  too  late  when  made  in  the 

*  Gonawingo  Co.  v.  Cunningham,  75  evening  of  the  last  day  of  January, 
Penn.  St.  138  ;  Cleveland  v.  Sterrett,  though  in  the  place  designated,  the  pur- 
70  Penn.  St.  204.  chaser  not  being  notified. 

7  Infra,  §  980 ;  Startup  v.  McDonald, 
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may  be  delayed  to  the  last  business  honr  of  the  day ;'  that  of 
a  personal  service  at  any  hour  before  midnight.' 

^  Savary  r.  Goe,  3  Wash.  C.  C.  140 ;  nized  in  caseB  where  this  is  required 

Aldrich  v.  Albee,  1  Qreenl.  120  ;  Tier-  hy  substantial  justice  was  ruled  by  the 

nan  v.  Napier,  5  Yerg.  410.     See  infra,  supreme  court  of  the  United  States  In 

§  980.  1882,  in  Louisville  v.  Sayings  Bank,  13 

<  Thomas  v.  Hajden,  cited  19  Vt.  Rep.   193 ;    and  it  was  consequently 

589  ;  but  see  Sweet  v,  Harding,  19  Vt.  held  that  the  second  section  of  article 

587.  fourteen  of  the  Illinois  constitution. 

In   Startup  v.  Macdonald,    6  M.  &  prohibiting  railroad  donations  by  mu- 

G.  625,  Parke,  B.,  said :    *'  Where  a  nicipalities,  which  went  into  operation 

thing  is  to  be  done  anywhere^  a  tender  on  July  2,   1870,  did  not  invalidate 

at  a  convenient  time  before  midnight  municipal  bonds  issued  on  behalf  of 

is  sufficient ;  where  the  tender  is  to  be  a  railroad  corporation,  pursuant  to  an 

done  in  a  particular  place,  and  where  the  election  held  on  that  day  at  an  hour 

law  implies  a  duty  on  the  party  to  prior  to  the  closing  of  the  polls  of  the 

whom  the  thing  is  to  be  done  to  attend,  general  election  at  which  the  people  of 

that  attendance  is  to  be  by  daylight,  the  state  voted  on  the  adoption  of  the 

and  a  convenient  time  before  sunset."  oonstitution  ;  the  bonds,  so  issued,  to 

In  Croninger  v,  Crocker,  62  N.  Y.  be  applied  in  discharge  of  a  donation 

151,  the  agreement  was  to  furnish  hogs  voted  in  1868  to  be  paid  by  special 

to  be  delivered  '*the  first  half  of  August,  tax.    In  the  opinion  of  the  court,  Har- 

1871,  to  be  weighed  at  G.'s  scales  near  Ian,   J.,   adopted  the    following  from 

B.     It  was  held  that  the  delivery  was  Lawrence,  J.,  in  Grosvenor  ».  Magill, 

to  be  at  the  scales,  and  might  be  de-  37  111.  240  :  '*  It  is  true  that  for  many 

ferred  until  the  16th  of  August,  down  purposes  the  law  knows  no  division  of 

to  the  noon  of  which  day  the  hogs  a  day;  but  whenever  it  becomes  im- 

should  be  kept  at  the  scales ;  and  that  portant  to  the  ends  of  Justice,  or  in 

it  was  not  enough  for  the  hogs  to  be  hi  order  to  decide  upon  conflicting  inter- 

the  scales  a  part  of  the  forenoon  of  that  ests,  the  law  will  look  into  fractions  of 

day."  a  day  as  readily  as  into  the  fractions 

In  Bass  v.  White,  65  N.  Y.  565,  the  of  any  other  unit  of  time.  2  Blaokst. 
price  of  a  load  of  coal  was  to  pe  paid  Com.  140,  notes.  The  rule  is  purely 
on  receipt  of  a  bill  of  lading,  which  one  of  convenience,  wliich  must  give 
was  presented  in  New  York  on  Satur-  way  whenever  the  rights  of  parties  re- 
day,  five  minutes  before  three  o'clock,  quire  it.  There  is  no  indivisible  unity 
Some  discussion  arose  as  to  a  set-off,  by  about  a  day  which  forbids  us,  in  legal 
which  the  parties  were  detained  until  proceedings,  to  consider  its  component 
after  three  o'clock.  The  plaintiffs  then  hours,  any  more  than  about  a  month, 
offered  a  cheque  for  the  purchase-  which  restrains  us  from  regarding  its 
money,  which  the  defendants  declined  constituent  days.  The  law  is  not  made 
to  take,  on  the  ground  that  it  was  too  of  such  unreasonable  and  arbitrary 
late  for  banking  hours.  It  was  held  rules."  *' The  views  expressed  in  the 
that  the  plaintiffs'  tender  on  the  sue-  last  case,"  continues  Harlan,  J.,  ''are 
ceeding  Monday  morning  was  in  time,  consistent  with  sound  reason  and  pub- 

And  see  infra,  §  980.  lie  policy.    They  accord  with  our  own 

That  fractious  of  a  day  will  be  recog-  judgment,  and  are  in  line  with  the 

254 


OHAP.  XXVIII.]  MODE   OF  PEBFORMANCE.  [§  885  a. 

§885a.  A  promisor,  by  absolutely  putting  it  out  of  his 
power  to  fulfil  a  contract  entered  into  by  him,  may   Party  by 
make  himself   liable,  without  demand,  from   the   hlmseifor 
time  he  thus  incapacitates  himself,  even  though  the  refusing 
time  for  performance  has  not  yet  arrived.*    He  may,   himself  ua- 
for  instance,  expressly  repudiate  the  contract,  in   before^cSy 
which  case  he  may  be  at  once  sued,*  though  the   ^*®^' 
other  party,  if  electing  to  sue  immediately  for  the  repudia- 
tion, cannot  afterwards  insist  on  the  performance.*    A  party, 
also,  disabling  himself  by  selling  to  B.  an  estate  he  has  agreed 
to  convey  next  month  to  A.,  may  be  sued  at  once  by  A.*    And 
a  party  disabling  himself  from  marriage  to  A.  (to  whom  he  is 
engaged),  by  marrying  B.,  may  be  sued  by  A.  without  prior 
demand.^    It  has  also  been  held  that  on  a  contract  to  sell  to 
the  plaintiff  all  the  starch  manufactured  by  the  defendant 
within  a  year,  an  action  will  lie  immediately  on  a  breach, 
without  waiting  for  the  expiration  of  a  year.*— As  will  be 
hereafter  seen,  the  delivery  of  goods  may  be  conditioned  on 
the  supply  of  material  by  the  other  party ,^  and  so  of  a  cove- 
nant to  repair.* — "It  may  also  be  observed,"  to  adopt  the 
words  of  a  learned  federal  judge  in  1882,  "that  in  contracts 
for  pervices,  for  marriage,  for  deliveries  of  merchandise,  if  the 
principal,  before  the  time  for  performance  arrives,  renounces 

settled    oonrse  of   decisions  in  other  Butler,  34 Me.  451 ;  Hammettv.  Brown, 

oonrts.      Arnold  v.  United  States,  9  60  Ala.  498 ;  Wolf  v.  Marsh,  54  Cal. 

Cranch,    119;    Richardson's    case,    2  228. 

Story,  571 ;  Lapeyre  v.  United  States,  >  Hochster  r.  De  la  Tonr,  2  E.  &  B. 

17  Wall.  198 ;  United  States  v,  Norton,  678  ;  Avery  v.  Bowden,  5  E.  &  B.  714 ; 

97  U.  8.  170 ;  Burgess  v.  Salmon,  ib.  Wilkinson  t?.  Verity,  L.  R.  6  C.  P.  206. 

381 ;  Kennedy  v.  Palmer,  6  Gray,  316 ;  •  Avery  ».  Bowden,  6  £.  &  B.  714 ; 

People  r.  Clark,  1  Cal.  406 ;  Roe  dem.  Reid  r.  Hoskins,  5  E.  &  B.  729  ;  supra, 

Wrangham  v.  Hersey,   3  Wils.   274 ;  §  290. 

Combe  v.  Pitt,  3  Burr.  1423,  1434."  <  1  Ch.  on  Cont.  11th  Am.  ed.  1067 ; 

1  See  2  Ch.  on  Cont.  11th  Am.  ed.  citing  1  Roll.  Abr.  248  ;  Co.  Litt.  220  6  ; 

1067,  where  this  topic  is  fully  dis-  Ford  v,  Tiley,  6  B.  &  C.  325 ;  Trask  v. 

cussed ;  and  see  Johnston  v,  Caulkins,  Vinton,  20  Pick.  Ill ;  Heard  v.  Bowers, 

1  John.  Cas.  116,  and  cases  cited  supra,  23  Pick.  455. 

§§  312,  668,  716,  on  analogous  ques-  •  Supra,  §§  575,  606. 

tions.      See,   also,   as  sustaining  the  >  Hubbert  v.  Borden,  6  Whart.  79. 

text,  Lovelook  r.  Franklyn,   8  Q.  B.  '  Supra,  §  585. 

371 ;  and  see  New  England  Ins.  Co.  v.  >  Supra,  §  586. 
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the  contract,  an  immediate  action  will  lie."^  This  rule,  how- 
ever, is  not  applicable  to  commercial  paper,  whose  maturity 
cannot  in  this  way  be  anticipated.' 

§  886.  Terms  settling  time  are  to  be  construed  according  to 
"Forth-  context.  "Forthwith,"  when  used  independently? 
with/'  and  mcaus  such  promptness  as  under  the  circumstances 
terms,  to  be  is  reasonable.'  On  the  other  hand,  where  it  was 
according  provided  that  bonds  should  be  given  mutually 
tocontext.  within  ten  days  for  securing  the  contract,  and  the 
performance  was  to  be  "forthwith,"  it  was  held  that  "forth- 
with" did  not  mean  "immediately,"  but  that  the  giving  of 
the  bonds  was  a  condition  precedent  to  the  performance.* 
But  the  delivery  of  the  goods  is  a  condition  precedent  to  pay- 
ment in  a  contract  which  provides  that  the  goods  are  to  be 
delivered  "  forthwith,"  the  price  to  be  paid"  within  fourteen 
days  from  the  date  of  the  contract.* — Where  a  manufacturer 
agrees  to  deliver  goods  "as  soon  as  possible"  to  the  purchaser, 
this  was  ruled  to  mean  as  soon  as  this  could  be  done  in  view 
of  the  fact  that  the  goods  had  to  be  manufactured,  and  that 
delivery  was  to  be  according  to  priority.  And  where  a  writ- 
ten order  by  a  cooper  for  iron  hoops  was  sent  to  the  manufac- 
turer on  the  30th  of  November,  it  was  held  that  it  was 
complied  with  by  a  tender  in  the  following  February.' — 
"  Directly,"  when  used  by  itself,  and  not  as  indicating  de- 

>  Lowell,  J.,  Dinglejv.  Oler,  11  Fed.  for  damages  for  non-performanoe.  Ding- 
Rep.  373,  citing  Hochster  v.  De  la  Tour,  ley  v.  Oler,  supra. 
2  E.  &  B.  678 ;  Frost  v.  Knight,  L.  R.  *  Ibid. 

7  Ex.  Ill ;  Howard  v.  Daley,  61  N.  Y.  •  Leake,  2d  ed.  839,  citing  Sullivan 

362 ;  Fox  r.  Kitton,  19  111.  519  ;  Hollo-  ex  parte,  36  L.  J.  B.  1 ;  Hudson  v.  Hill, 

way  V,  Griffith,   3^  Iowa,  409.    See,  43  L.  J.  C.  P.  273. 

however,  as  exhibiting  exceptions  to  ^  Roberts  v,  Brett,  11  H.  L.  Cas.  337. 

rule,  opinion  of  Judge  Wells  in  Daniels  *  Staunton  v.  Wood,  16  Q.  B.  638 ; 

V,  Newton,  114  Mass.  530. — It  does  not  see  BenJ.  on  Sales,  3d  Am.  ed.  §  687  ; 

follow,  however,  because  a  party  has  Isaacs  v.  Plaster  Works,  67  N.  Y.  124. 

renounced  a  contract,  thereby  enabling  As  to  when  payment  is  conditioned  on 

suit  to  be  brought  on  it  before  its  ma-  delivery,  see  supra,  §§  575  et  seq, 

turity,  that  damages  are  to  be  adjusted  "  Atwood  v.  Emery,  1  G.  B.  N.  S. 

to  the  time  of  renouncing.    If  a  vendor,  110 ;  see  Hydraulic  Engineer  Co.  v.  Mc- 

for  instance,  had  an  option  of  delivery  Haffie,  L.  R.  4  Q.  B.  D.  670  ;  De  Oleaga 

later,  and  the  price  falls  at  the  time  of  v.  West  Cumb.  Iron  Co.,  L.  R.  4Q.  B. 

the  option,  the  price  at  such  date  is  all  D.  472. 
that  the  vendee  can  recover  on  a  suit 
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pendence  on  another  event,  requires  immediate  despatch.' 
But  the  strongest  terms  calling  for  promptitude  will  be  con- 
strued to  involve  the  condition  of  reasonableness,  unless  the, 
emergency  be  such  as  to  make  any  delay  hazardous.'  Even 
where  a  bill  of  sale  provided  that  the  payment  should  be  "in- 
stantly on  demand,  and  without  delay  on  any  pretence  what- 
soever," this  was  held  not  to  require  a  suspension  of  all  other 
duties  so  as  to  hurry  off  a  payment,  the  debtor,  in  case  of 
absence,  being  entitled  to  reasonable  time  to  receive  notice 
and  respond.' 

§  887.  Cases,  however,  frequently  occur  in  which  it  is  essen- 
tial to  the  fair  carrying  out  of  a  contract  that  cer- 
tain  stipulations  as  to  time  should  be  observed.^  beofes- 
Thus,  when  it  is  provided  that  objections  to  title  if  Bo^i^pu, 
must  be  submitted  within  a  specified  period  after  foJ^^°^  jj^" 
the  delivery  of  the  abstract,  a  party  cannot  hold   win  be 
back  his  objections,  and  then  spring  them  after  the  ^^^^ 
time  allotted  ;•  though  the  vendor  may  waive  this  stipulation 
by  laches  on  his  part,  or  by  receiving  objections  after  the  de* 
signated  period.*    There  may  also  be  circumstances  attending 
an  engagement  to  deliver  possession  on  a  certain  day,  which 
may  make  it  essential  and  make  a  breach  in  this  respect  fatal 
in  equity  as  well  as  in  law  f  as  where  there  is  material  fluc- 
tuation in  prices,  and  prompt  action  is  necessary  to  enable  the 
bargain  to  be  duly  carried  out.*    When,  also,  a  punctual  de- 

1  Dancan  v.  Topham,  8  C.  B.  225.  t7.   Smith,   7  Paige,  22 ;   Dominick  v. 

s  Leake,  2d  ed.  840,  citing  Atwood  Michael,  4  Sandf.  426 ;  Griggs  v,  Lan- 

V.  Emery,  1  G.  B.  N.  8.  110 ;  Brightj  dis,  21  N.  J.  Eq.  494 ;  Bellas  r.  Hays, 

o.  Norton,  3  B.  &  8.  305 ;  Toms  v.  Wil-  6  S.  &  R.  427. 

son,  4  B.  &  8.  455 ;  Jackson  v.  Ins.  Ck>.,        *  Leake,  2d  ed.  348 ;  Oakden  v.  Pike, 

L.  R.  10  C.  P.  125.  34  L.  J.  C.  620 :  see  generally  Taylor  v, 

•  Massey  v.  Sladen,  L.  R.  4  Ex.  13 ;  Longworth,  14  Pet.  172 ;  Scott  v.  Fields, 

Trevor  ex  parte,  L.  R.  1  C.  D.  297.   See  7  Ohio,  pt.  ii.  90 ;  Scarlett  v.  Stein,  40 

Benj.  on  Sales,  3d  Am.  ed.  §  709.  Md.  512. 

«  Supra,  §  203;  BenJ.  on  Sales,  3d        «  Upperton  v.  Nickolson,  L.  R.  6  Ch. 

Am.  ed.  §  593 ;  1  Sag.  V.  &  P.  (8th  436 ;  Want  v.  Stallibrass,  L.  R.  8  Ex. 

Am.  ed.)  411 ;  Bispham's  Eq.  (2d  ed.)  175 ;  Cutts  v.  Thoday,  13  Sim.  206. 
§  392 ;  Patrick  v.  Milner,  2  C.  P.  D.        i  See  Boehm  v.  Wood,  1  J.  &  W. 

342 ;  Brashier  v.  Gratz,  6  Wheat.  533 ;  419  ;  Goldsmith  v.  Guild,  10  Allen,  239. 
Snowman  v,  Harford,  55  Me.  197 ;  Gold-        *  Claydon  v.  Green,  L.  R.  3  C.  P^ 

amith  v.  Guild,  10  Allen,  239  ;  Wells  511 ;  Richmond  v.  Gray,  3  Allen,  30, 
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livery  of  property  sold  is  essential  to  its  ntilization  by  the 
purchaser,  the  vendor,  by  delay  in  delivery,  may  lose  his  right 
to  enforce  his  bargain.^  Such,  also,  is  the  case  with  the  sale 
of  a  residence,  possession  to  be  delivered  on  a  particular  day, 
and  the  purchaser  waiting  to  come  in  -*  with  the  sale  of  a  public 
house,  when  it  is  stipulated  that  the  license  is  to  be  trans- 
ferred simultaneously  with  possession,  and  the  license  is  essen- 
tial to  the  working  of  the  house ;'  with  business  engagements, 
whose  success  necessarily  depends  on  promptitude  ;^  with  sales 
of  leaseholds  and  mining  property,  whose  value  time  neces- 
sarily depreciates  f  with  sales  of  annuities  f  with  sales  of 
leases  for  lives  f  with  sales  of  land  as  business  security  ;^  with 
sales  of  reversionary  interests;*  and  with  sales  of  stocks  which 
Are  subject  to  market  fluctuations.^®  And  in  all  cases  where  by 
contract  an  option  is  reserved  to  a  party  to  accept  a  thing  at 
a  particular  time,  time  is  of  the  essence  of  the  contract,  as 
otherwise  the  vendor  would  be  the  trustee  of  the  purchaser." 
§  888.  The  construction  given  in  equity  to  stipulations  as 

CoMtrnc-  ^^  *^™®  '^^  ^^®  same  as  that  given  in  law.     When 

tion  of  time  is  an  essential  element  in  a  contract,  the  same 

equity  ruIcs  that  would  be  applied  to  its  determination  in 

eame  as  In  |^^  ^j|j  j^^  applied  in  equity."    Thus,  in  a  case  in 


I  Wright  V.  Howard,  1  Sim.  &  S. 
190;  Nokes  r.  Kilmory,  1  D.  &  Sm. 
444 ;  McKay  v.  Carringion,  1  McLean, 
50. 

«  TiUy  V.  Thomas,  L.  R.  3  Ch.  61 ; 
Webb  V.  Hughes,  L.  R.  10  Bq.  281. 

*  Leake,  2d  ed.  849  ;  Coslake  v.  TiU, 
1  Russ.  376  ;  Day  v.  Lnhke,  L.  R.  5  Eq. 
336 ;  Cowles  v.  Gales,  L.  R.  7  Gh.  12 ; 
Claydon  v.  Green,  L.  R.  3  C.  P.  511. 

*  Brashier  v,  Gratx,  6  Wheat.  628 ; 
Becker  v.  Smith,  59  Penn.  St:  469;  Ben- 
uinger  v.  Hankee,  61  Penn.  St.  343 ; 
Parshairs  App.,  65  Penn.  St.  224; 
Cleveland  v,  Sterrett,  70  Penn.  St.  204 ; 
Hewson  v.  Paxson,  Snp.Ct.  Penn.  1881 ; 
Stow  V.  Russell,  36  lU.  18. 

s  Mackbryde  v.  Weekes,  22  Beav. 
^33 ;  Hudson  v.  Temple,  29  Beav.  536. 

*  Withy  t;.  Cottle,  T.  &  R.  78. 
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T  Mlieeler  v.  D'Esterre,  2  Pow.  359  ; 
see  Noonan  v,  Orton,  21  Wis.  283. 

s  McKay  v.  Carrington,  1  McL.  59. 

B  Newman  v.  Rogers,  4  Bro.  C.  C. 
391. 

10  Leake,  2d  ed.  849 ;  Doloret  v. 
Rothschild,  1  Sim.  &  8.  590 ;  Campbell 
V.  R.  R.,  5  Hare,  519. 

u  Ranelagh  v.  Melton,  2  Dr.  &  S. 
278 ;  see  8upra,  §  203 ;  Banks  v.  Haskie, 
45  Md.  209 ;  Prestman  v.  SiUJacks,  14 
Rep.  331. 

»  Lloyd  V.  CoUett,  4  Br.  C.  C.  469 ; 
Roberts  v.  Berry,  3  D.  M.  &  G.  284 ; 
Tilley  r.  Thomas,  L.  R.  3  Ch.  67 ;  Hep- 
bum  V,  Auld,  5  Cranch,  262 ;  Brashier 
V.  Gratz,  6  Wheat.  528;  Taylor  v, 
Longworth,  14  Pet.  172;  Eastman  v^ 
Plumer,  46  N.  H.  464;  Wiswall  v. 
McGown,    2    Barb.    270;    Merritt   v. 


CHAP.  XXVIII.]  MODE  OF   PERFORM ANCB.  [§  888. 

Pennsylvania  in  1881,  the  plaintiff  sued  on  the  following 
instrament :  "  In  settlement  of  the  claim  of  Hon.  E.  M.  P. 
executor  .  .  .  against  me  for  $2282.50,  and  interest  from 
Jan.  15,  1875,  I  hereby  agree  to  pay  to  said  executor  the 
sum  of  $1000  and  interest  from  said  Jan.  15, 1875,  within 
twenty  days  from  this  date.  It  being  distinctly  understood 
that  if  I  do  not  pay  said  $1000  and  interest  punctually,  as 
above  stated,  the  whole  demand  of  $2282.50  and  interest  shall 
be  paid  •  .  .  A.  H.  Phila.  Oct:  21, 1879."  It  was  held  that 
on  a  failure  to  pay  the  sum  of  $1000  at  the  time  designated, 
the  whole  demand  became  due.* — ^**  The  construction  is  and 
must  be  in  equity  the  same  as  in  a  court  of  law.  A  court  of 
equity  will,  indeed,  relieve  against  and  enforce  specific  per- 
formance, notwithstanding  a  failure  to  keep  the  dates  assigned 
by  the  contract,  either  for  completion  or  for  steps  towards 
completion,  if  it  can  do  justice  between  the  parties.  This  is 
what  is  meant  when  it  is  said  that  in  equity  time  is  not  of  the 
essence  of  the  contract."*  On  the  other  hand,  a  court  of  equity 
will  not  refuse  specific  performance  because  of  some  technical 
want  of  punctuality  in  the  complainant  in  performing  a  con- 
dition precedent.'    Hence,  in  contracts  for  the  conveyance  of 

Brown,   6  G.  E.  Green,  401 ;  King  v.  a  contract,  equity  wiU  not  grant  relief 

Backman,  6  C.  E.  Green,  599.  against  an  omission  to  paj  or  perform 

'  llercnr,  J.,  in  delivering  the  opin-  on  the  day.     Shaw  v.  Turnpike  Co., 

ion  of  the  court,  said :  ''In  the  agree-  supra;  Patohin  v.  Lambom,  7  Casej, 

ment  of  October  21,  1879,  there  is  a  314 ;    Chew  v.   Phillippi,   8  ib.  205 ; 

distinct  admission  of  a  settlement  in  Waters  v.  Waters,  ib.  307 ;  Becker  v. 

which  there  was  found  due  from  the  Smith,  9  P.  F.  S.  469  ;  Reed  t;.  Breeden, 

plaintiff  in  error  a  sum  specified,  with  11  ib.  460 ;  Parshall's  Appeal,  15  ib. 

an  implied  agreement  of  the  executor  224."    Hewson  v.  Paxon,  12  Rep.  313. 

to  accept  a  smaller  sum  in  satisfaction  '  Cairns,  L.  J.,  Tillej  v.  Thomas, 

of  the  larger  in  case  the  smaller  should  L.  R.  3  Ch.  67 ;  Bisph.  Eq.  2d  ed.  § 

be  paid  at  a  daj  specified,  time  being  391 ;  see  Barnard  v.  Lee,  97  Mass.  92 ; 

made  the  essence  of  the  agreement.  Dresel  v.  Jordan,  104  Mass.  415  ;  King 

Time  is  not  generally  of  the  essence  of  v.  Ruckman,  5  C.  E.  Green,  3L6 ;  Brock 

a  contract,  but  may  be  made  so  by  v,  Hidy,  13  Oh.  St.  306 ;  Jackson  v, 

express  agreement  or  plainly  indicated  Ligon,  3  Leigh,  161. 

bj     the      attending     circumstances.  >  See  wpra,  §§  607,  869 ;  Leake,  2d 

B' Arras    v,   Kejser,    2    Casey,    249 ;  ed.  846 ;   Roberts  v.  Berry,  3  D.  M.  & 

Shaw  V.  Turnpike  Co.,  2  P.  &  W.  454.  G.  284 ;  Webb  v.  Hughes,  L.  R.  10  Eq. 

Where  time  is  made  of  the  essence  of  281 ;    Barnard  v.  Lee,  97  Mass.  92 ; 
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land,  time  will  not,  unless  there  is  some  material  interest 
dependent  upon  punctoality,  be  regarded  as  essential,  and 
convejances  will  be  compelled,  though  there  may  have  been 
a  failure  on  the  plaintift'^s  part  to  comply  with  some  prelimi- 
nary condition  as  to  time.^  A  failure*  also,  to  comply  with 
the  condition  that  the  vendor  shall  deliver  an  abstract  of  title 
within  a  certain  time  will  not  entitle  the  purchaser  to  throw 
up  the  contract.'  A  similar  rule  is  adopted  as  to  mortgagee^ 
which,  in  equity,  are  not  regarded  as  absolute  conveyances, 
but  which  are  securities  for  the  payment  of  debts.  Even 
though  the  time  for  redemption  is  past,  a  court  of  equity  will 
decree  satisfaction  or  reconveyance,  as  the  case  may  be,  on 
payment  of  principal  and  interest.* 

§  889.  The  parties  may,  also,  by  agreement  provide  that, 

unless  an  article  be  delivered  or  labor  done  by  a 

maybe**^*    Specific  time,  there  shall  be  no  compensation  ;  and, 

fixed  by       when  the  time  iroes  to  the  substance  of  the  contract, 

tgreement.  °  ,  ' 

this  is  a  bar  to  the  suit.^  Contracts  for  developing 
mines,  in  which  the  value  of  the  contract  depends  upon 
prompt  action,  are  illnstrations  of  the  rule  that  time  may 
become  essential,  from  the  circamstances  of  the  case.* 

Benedict  v.  Lynch,  1  Johns.  Ch.  375 ;  eris  v,  Beny,  3  D.  M.  &  G.  284.    See 

Httffmann  v.  Hammer,  17  N.  J.  £q.  generaUy    Snowman    v.    Harford,    55 

263  ;  Stow  v.  Russel,  36  lU.  18 ;  Bomier  Me.   197 ;    Edgerton  v.   Peokham,   11 

V.  .CaldweU,   8  Mich.  463;   Steele  o.  Paige,    352;    Tieman    v.  Roland,   15 

Branch,  40  Cal.  3.  Penn.  St.  429. 

>  Leake,  2d  ed.  846 ;   Bisph.  Eq.  2d  •  Bispham's  Eq.  $$  364,  389 ;  Seton 

ed.  §  393  ;  Seton  v.  Slade,  7  Yes.  274,  v.  Slade,  7  Yes.  273 ;  Egmont  v.  Smith, 

and  notes  to  same  in  2  Wh.  &  Tad.  L.  L.  R.  6  Ch.  D.  475  ;  Malin  v.  Malin,  1 

C. ;   Parkin  v.  Sherold,  16  Beay.  59 ;  Wend.  625 ;  King  v.  Rackman,  6  C.  £. 

Webb  V.  Haghes,  L.  R.  10  £q.  281;  Green,    599;    Brewer  v.   Fleming,   51 

Patrick  v.  Milner,  L.  R.  2  C.  P.  D.  Penn.  St.  113;   Napin  v.  Darlington, 

342 ;    Barnard  v.  Lee,  97  Mass.   94 ;  70  Penn.  St.  64. 

Ives  V.  Armstrong,  5  R.  I.  567 ;  King  *  Riplej    v.    Maolare,  4   Sz.   345 ; 

V.  Rackman,  5  C.  E.  Green,  316;  S.  C,  Westerman    v.   Means,  12  Penn.  St. 

6  C.  £.  Green,  599 ;    Patchin  v.  Lam-  97 ;    Barnard    v.   Lee,   97    Mass.  94 ; 

born,  31  Penn.  St.  314 ;  Stow  v.  Rassell,  Wiswall    v.   McGown,   2   Barb.    270 ; 

86  Ul.  18.    Otherwise  in  oases  of  wil-  Kemp  v.  Humphreys,  13  III.  573. 

fal  neglect.     Banks  v.  Haskie,  45  Md.  *  Bisph.  Eq.  2d  ed.  §  393 ;  Macbrjde 

209 ;  Prestman  V.  Silljacks,  14  Rep.  331.  v.  Weekes,  22  Beav.  533;   Parker  o. 

'  Seton  V.  Slade,  7  Yes.  274 ;  Rob-  Frith,  1  Sim.  k  St.  199,  n. 
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§  890.  A  party  who  has  himself  encouraged  delay,  or  who 
has  beea  otherwise  negligent,  cannot  inflict  on  Forfeiture 
another  a  forfeiture  consequent  on  the  latter  failing  ft^m  lapse 
to  come  up  to  time.^  The  extension  of  negotiations  cantiot  be 
by  one  party  beyond  the  time  fixed  precludes  him  aSat^^^ 
from  taking  advantage  of  the  delay  of  the  other  v^^J- 
party,  so  far  as  that  delay  is  not  excessive.^  Thus,  in  a  case 
in  Connecticut  in  1880,  a  purchaser  of  land  at  $700,  having 
failed  to  pay  at  the  date  stipulated,  afterwards  made  payments 
from  time  to  time,  which  were  accepted  by  the  vendor  without 
objection,  until  nearly  a  year  after  the  date,  when  only  ten 
dollars  remained  due,  which  sum  was  then  tendered  but 
refused.  It  was  held  that  it  was  then  too  late  for  the  vendor 
to  refuse  specific  performance  on  the  ground  that  time  was  of 
the  essence  of  the  contract.'  On  the  other  hand,  a  party  who 
delusively  institutes  a  negotiation  which  he  Intends  to  be 
fruitless  cannot  set  up  the  negotiation  as  precluding  the  other 
party  from  insisting  on  his  rights.^  And,  when  negotiations 
have  ceased,  they  cannot  be  set  up  as  excusing  either  party 
from  the  liabilities  imposed  on  him,  though  a  party  may  by 
delay,  after  the  closing  of  negotiations,  preclude  himself  from 
claiming  specific  performance.* 

§  891.  Unless,  also,  punctuality  goes  to  the  substance  of 
an  engagement,  a  failure  to  keep  time  is  waived 
by  an  acceptance  of  the  goods  or  services ;  and  if  ^y^^aWed 
the  promisee  has  sustained  any  loss  by  the  delay  as  ^J  accept- 
to  time,  he  must  prove  it  as  a  matter  of  set-off,  or  use 
it  to  sustain  a  cross-action,  as  the  local  practice  may  require.* 

1  Gardner  ex  parte^  4  *T.  k  C.  Ex.  7    Pick.   62 ;    Benedict    v.   Ljnch,    1 

503 ;    Taylor   v,  Longworth,   14    Pet.  Johns.  Ch.  375 ;  Loanabury  v.  Bank, 

172;  Rogers  o.  Saunders,  16  Me.  92;  46  Conn.  291 ;  Leaird  r.  Smith,  44  N. 

Eastman  v.   Plumer,  46  N.   H.   464;  Y.  618;  Bass  v.  White,  65  N.  T.  565. 

Benedict  r.  Lynch,  1  Johns.  Ch.  370 ;  *  Lonnsbarj  v.  Beebe,  46  Conn.  291. 

Merritt  r.  Brown,  6  C.  E.  Green,  401 ;  *  Gee  v.  Pearse,  2  De  G.  &  Sm.  325. 

Johns  V.  Norris,  7  C.  E.  Green,  102 ;  *  Leake,  2d  ed.  650 ;  Alley  v.  Des- 

gee  generally  fupra,  §§  312,  325,  603.  champs,  13  Yes.  225  ;  Heaphy  v.  Hill, 

'  Hudson  V.  Bartram,  3  Madd.  440 ;  2  Sim.  &  S.  29 ;  Eads  v.  Williams,  4 

Wood  V.  Bemal,  19  Yes.  220 ;  McMur-  D.  M.  k  G.  691 ;   Pollard  v.  Qayton, 

ray  o.  Spicer,  L.  R.  5  Eq.  529 ;  Webb  1  K.  &  J.  462. 

17.   Hughes,  L.  R.  10  Eq.  281 ;  cited  <  BenJ.  on  Sales,  3d  Am.  ed.  §  320 ; 

Leake,  2d  ed.  850 ;   Flagg  v.  Dryden,  Lucas  v.  Godwin,  3  Bing.  N.  C.  737 ; 
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As  we  have  just  seen,  also,  continued  negotiations,  after  a 
failure  in  punctuality,  waive  the  laches  ;^  and  so  of  any  form 
of  acceptance  after  breach.' 
§  892.  Even  when  time  is  not  on  the  face  of  a  contract 
essential,  it  may  become  so  by  one  party  notifying 
by  notice  be  ^^®  Other  that  it  is  essential  that  a  thing  required  to 
made  es-      be  done  bv  the  contract  should  be  done  on  a  par- 

seDtiftl. 

ticular  day,  supposing  that  this  notice  is  reasonable.^ 
But  the  notice,  to  have  this  effect,  must  be  unequivocal,  and 
must  declare  that  the  contract  will  be  abandoned  if  not  per- 
formed on  that  day.^  And  when  a  contract  provides  that  the 
promisor  shall  perform  his  promise  on  notice  from  the  prom* 
isee,  then  notice  is  essential  to  the  maturing  of  the  duty.' 
§  893.  Obligatory  documents,  including  negotiable  papers, 

bonds,  and  deeds,  are  presumed  to  have  been  de- 
date  pr©-  livered  on  the  date  they  bear.*  But  extrinsic  evi- 
be'p^i.^      dence  is  admissible  to  prove  that  the  date  either 

of  execution  or  of  delivery  is  not  that  set  forth  in 
the  document.^     And  the  presumption  does  not  extend  to 

Lindaey  v.  Gordon,  13  Me.  60 ;  Warren  *  Reynolds  v.  Nelson,  6  Madd.   18 ; 

V,  Mains,   7  Johns.  476 ;   Church  v.  see  Webb  v.  Hughes,   L.   R.   10   Eq. 

Feterow,  3  Pen.  &  W.  301  ;   Choice  v.  281. 

Moselej,   1  Bailey,  136;   Lawrence  v,  *  Hodsdon  t*.  Harridge,  2Wm8.  Saun. 

Dougherty,  6  Yerg.  435  ;  Miller  v.  Mc-  62  a,  n. ;  see  fully,  mpra,  §§  567  etseg. 

Clain,  10  Yerg.   245.    For  waiver  of  *  Wh.  on  Ey.  §  977;  Leake,  2d  ed. 

conditions,  see  supraf  §§  602-4.  844  ;  Hunt  v.  Massey,  5  B.  &  Ad.  902 ; 

I  Webb  V.  Hughes,  L.    R.   10  Eq.  Sinclair  v.  Baggaley,  4  M.  &  W.  312 ; 

281 ;  and  cases  cited  tuprot  §  890.  Anderson  v.  Weston,   6  Bing.  N.  C. 

«  Flagg  V.  Dryden,  7  Pick.  52 ;  and  296  ;  Fowler  v.  Melville,  11  How.  U.  S. 

oases  cited  supra^  §  890.  375  ;    Smith  v.  Porter,  10  Gray,  66  ; 

•  Leake,  2d  ed.  851 ;  Dart,  V.  &  P.  Costigan  v.  Gould,  5  Denio,  290 ;  Liv- 
418;  Taylor  v.  Brown,  2  Beav.  180;  ingston  v.  Amouz,  56  N.  Y.  518; 
Benson  v.  Lamb,  9  Beav.  502 ;  Parkin  Claridge  v.  Klett,  15  Penn.  St.  255 ; 
V.  Therold,  16  Beav.  59  ;  Nott  v.  Rio-  Meadows  v.  Cosart,  76  N.  C.  450. 
card,  22  Beav.  307;  McMurray  v.  v  Wh.  on  Ev.  §  977;  Butler  v. 
Splcer,  L.  R.  5  Eq.  527 ;  Crawford  v.  Mountgarrett,  7  H.  of  L.  C.  633 ;  Hall 
Toogood,  L.  R.  13  Ch.  D.  153 ;  Barnard  v.  Cazenave,  4  East,  477 ;  Cooper  v, 
V.  Lee,  97  Mass.  94 ;  Ives  v.  Arm-  Robinson,  10  M.  &  W.  694 ;  Sweetser 
strong,  5  R.  I.  567 ;  King  v.  Ruckman,  v,  Lowell,  33  Me.  446  ;  Clark  v. 
5  C.  E.  Green,  316;  S.  C,  6  C.  E.  Houghton,  12  Gray,  38;  Draper  v. 
Green,  599 ;  Thompson  v,  DuUas,  5  Snow,  20  N.  Y.  331 ;  Serviss  v,  Stock- 
Rich.  Eq.  370.  stUl,  30  Oh.  St.  418. 
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[§  895. 


third  parties.^  When  there  is  no  date,  the  time  of  execution 
and  delivery  is  provable  by  parol ;  but  where  there  is  no 
parol  proof,  the  instrument  {e.  g.,  a  bill  of  exchange)  dates 
from  the  day  in  which  it  is  drawn.^  And  when  a  thing  is 
to  be  done  ^Hen  days  from  the  date,"  and  the  contract  is  not 
executed  until  twenty  days  after  date,  then  the  time  of  the 
execution  of  the  contract  will  be  taken  as  the  starting  point.^ 
§  894.  The  date  at  which  a  lease  begins  is  determinable  by 
the  context.*  When  the  term  is  declared  to  begin  j^^^  ^^  ^g_ 
"with  the  making  hereof,"  or  "from  henceforth,"  f^unins^of 

•  1  n  1  4  .iiiA    lease  de- 

without  reference  to  any  date  given  in  the  body  of  termined 
the  document,  the  term  begijis  on  the  day  of  execu-     ^  co«i^^« 
tion  and  delivery,  including  that  day ;  if  the  term  begins 
^^from  the  making  hereof,"  or  ^^from  the  day  of  delivery," 
then  the  day  of  making  or  of  delivery  is  excluded.* 

§  895.  When  a  liability  is  to  begin  at  a  specific  day  {e.ff.f 
rent  from  Jan.  Ist),  and  to  end  after  the  lapse  of  a   ^Yien  iift- 
designated  time  from  that  date  (e.  j.,  one  year  from   biutycoD- 

°  \     ^  '  ./  tlDuesfrom 

Jan.  Ist),  then  the  first  day  is  excluded  and  the  last  ooespeci- 

day  included  in  the  period  of  liability.*  "  The  general  another,  ^ 

understanding  is,  that  terms  of  years  last  during  the  excluded* 

whole  anniversary  of  the  day  from  which  they  are  and  the  last 

i-r/»^i.  1.  «i  1  Ifl  included. 

granted.    If  this  were  otherwise,  the  last  day,  on 
which  the  rent  is  almost  uniformly  made  payable,  would  be 
posterior  to  the  lease."^     A  term  of  service,  however,  will  be 
construed  to  begin  on  a  designated  day,  so  as  to  include  that 


1  Larns  v.  Rand,  3  C.  B.  N.  S.  442. 

'  Leake,  2d  ed.  844;  Hague  v, 
French,  3  B.  &  P.  173  ;  GUes  v.  Browne, 
6  M.  &  S.  73. 

»  Styles  V.  Wardle,  4  B.  &  C.  908. 

4  Steele  v.  Mart,  4  B.  &  C.  272; 
Sandill  v.  Franklin,  L.  R.  10  C.  P. 
377. 

c  Leake,  2d  ed.  843 ;  citing  Co.  Lit. 
46  6;  Clayton's  case,  5  Co.  1 ;  Jaques 
V,  Millar,  L.  R.  6  C.  D.  153. 

*  Leake,  2d  ed.  841 ;  Benj.  on  Sales, 
3d  Am.  ed.  §  684 ;  Lester  v.  Garland, 
15  Yes.  257 ;  Gorst  v.  Lowndes,  11 
Sim.  434;   Robinson  &.  Waddiugton, 


13  Q.  B.  753 ;  Webb  v.  Fairmaner,  3 
M.  &  W.  473  ;  Young  v.  Higgins,  6  M. 
&  W.  49 ;  Isaacs  v,  Ins.  Co.,  L.  R.  5 
Ex.  296 ;  Oatman  v.  Walker,  33  Me. 
71 ;  Blake  v.  Crowninshield,  9  N.  H. 
304 ;  Bigelow  v.  Wilson,  1  Pick.  485 ; 
Farwell  v.  Rogers,  4  Cush.  460  ;  Sands 
i;.  Lyon,  18  Conn.  28  ;  Weeks  v.  Hull, 
19  Conn.  376;  Cornell  v,  Moulton,  3 
Denio,  12 ;  Thomas  v.  Afflick,  16  Penn. 
St.  14  ;  Qeveland  v.  Sterritt,  70  Penn. 
St.  204 ;  and  see  Buttriok  v.  Holden,  8 
Cush.  233 ;  supray  §  884. 

'  Per  our.  Ackland  v.  Lutley,  9  A.  & 
E.  879  ;  cited  Leake,  2d  ed.  841. 
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day,  if  such  appears  to  have  been  iDtended  by  the  parties ;' 
though  ordinarily  when  serviee  is  to  begin  from  the  first  of 
the  month,  it  excludes  that  day.'  Notice  to  be  given  at  a 
specific  time  after  an  event  does  not  begin  to  run  until  the 
day  after  the  event ;'  notice  of  action,  or  notice  to  quit,  or,  in 
general,  any  notice  on  which  a  claim  is  conditioned,  datesy 
when  a  specific  lapse  of  time  is  required,  from  the  day  after 
the  date.^  When  goods  are  to  be  paid  for  in  a  month,  the 
day  of  the  bargain  is  not  to  be  counted  in.^  A  policy  of  in- 
surance, also,  ^  from  14th  February  to  14th  August,''  includes 
the  fourteenth  of  August,  on  which  day  a  fire  takes  place.* 
But  where  a  policy  of  insurance  covered  goods  to  be  shipped 
between  ** February  Ist  and  July  15th,*'  it  was  held  not  to 
include  goods  shipped  on  July  15th.^ — It  has  been  held  in 
Pennsylvania,  that  a  contract  to  complete  a  work  ^^by  the 
month  of  November,"  requires  the  work  to  be  done  before 
November  sets  in.* 

§  896.  In  mercantile  obligations,  ^^  month,''  by  the  custom 
of  merchants,  means  ^^  calendar"  month.*    In  other  contracts, 

1  Pngh  V,  Leeds,  2  Cbwp.  714 ;  Bige-  •  IsBaos  v.  Ins.  Co.,  L.  R.  5  Ex.  296. 

low  V.  WilBon,  1  Pick.  485.  '  Atkjns  v.  In».  Co.,  5  Met.  439. 

s  Wilkinson  v.  Gaston,  9  Q.  B.  137.  *  Rankin  v.  Woodworth,  3  P.  &  W. 

•  Pellew  V.  Wonford,  9  B.  &  C.  134.  48 ;  see  Miller  v.  PbiUips,  31  Penn.  St. 

^  Leake,  2d  ed.  842 ;  Young  v,  Hig*  221.      The  court   of   exchequer   was 

gon,  6  M.  &  W.  49  ;  Freeman  v.  Read,  equally  divided,  in  Coddington  v.  Pale- 

4  B.  &  S.  174.    As  to  notice  as  a  con-  ologo,  L.  R.  2  Ex.  193,  im  the  question 

dition  precedent,  see  n^a^  §§  567  et  whether,  on  a  contract  for  the  deliyery 

seq.     That  the  day  of  the  performanoe  of  goods,  ^'deliyering  on  April  17th, 

of  a  particular  condition  precedent  is  complete  8th  May,"   the  yendor  was 

to  he  excluded  fr^m  the  calou*lation,  required  to   hegin    the   delivery    on 

see  cases  cited  above,   and  Blake  v.  April  17th.    See  Newby'  v.  Rogers,  40 

Crowinshield,  9  N.  H.  304 ;  Bigelow  v.  Ind.  9.    That  when  a  particular  time 

Wilson,  1  Pick.  485  ;  Wiggin  v.  Peter,  is  allotted,  the  whole  time  is  to  be 

1  Met.  127 ;  Weeks  r.  Hull,  19  Conn,  given,  see  ntpra,  §§  884-5. 

376  ;  Cornell  v.  Moulton,  3  Denio,  12 ;  *  Beuj.  on  Sales,  3d  Am.  ed.  §  684 ; 

Bissell  V,  Bissell,  11  Barb.  96;  Thomas  Leake,  2d  ed.  844 ;  Hart  v.  Middleton, 

V.  Afflick,  16  Penn.  St.  14.  2  C.  &  K.  9 ;  Lang  v.  Gale,  1  M.  &  S. 

ft  Webb  V.  Fairmaner,  3  M.  &  W.  Ill ;    R.  v.   Chawton,  1  Q.  B.   250 ; 

473 ;    Weeks  t7.  Hull,  19  Conn.  376 ;  Webb  v.  Fairmaner,  3  M.  &  W.  473 ; 

Judd  V.  Fulton,  10  Barb.  117  ;  Bissell  Churchill  v.  Bk.,  19  Pick.  532 ;  Leffing- 

V.   Bissell,   11   Barb.   96 ;    Cornell  v.  well  v.  White,  1  John.  Ca.  99  ;  Thomas 

Moulton,  3  Denio,  12  ;  Thomas  v.  Af-  v.  Shoemaker,  6  WatU  &  S.  179. 
flick,  16  Penn.  St.  14. 
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^^  * 

it  is  held  in  England,  that  ^^ 'months'  denote  at  law  ^ lunar 
months'  unless  there  is  admissible  evidence  of  an  in- 
tention  in  the  parties  usins:  the  word  to  denote   "Month" 

*^  °  .In  mercan- 

^  calendar  month.' "^    In  this  country  the  practice  is  tiie  con- 
to  take  calendar  months  as  the  standard  in'all  cases.'  means 
In  England  evidence  of  custom  that  the  word  is  used   1^^^^^" ' 
as  a  calendar  month  has  been  held  admissible  when 
business  contracts  are  litigated.^ — In  construing  acts  of  parlia- 
ment ^^  month"  is  held,  at  common   law,  to   mean  ^Munar" 
month  unless  the  context  shows  a  calendar  month  was  meant  ;^ 
though  by  stat  18  Vict.  c.  21,  it  is  enacted  that  ^Mn  all  acts 
the  word  *'  month'  shall  be  taken  to  mean  *'  calendar  month.' " 
And  in  this  country,  in  legal  proceedings,  the  latter  meaning 
is  generally  attached.' 

§  897.  When  the  time  for  the  performance  of  a  contract 
falls  on  a  Sunday,  the  performance  may  be  tendered 
on  the  next  Monday.*    The  same  rule  is  applicable  Sug "n'™® 
to  payments  on  policies  of  insurance.^    A  tender,  Sunday  a©- 

livery  may 

also,  when  due  on  Sunday,  may  be  made  on  Monday.^  be  on  next 
But  if  a  contract  is  to  be  performed  in  a  certain   ^*^' 

^  Per  car.  Simpson  v.  Margitson,  11  length  of  the  lunar   month ;    a  cal- 

Q.  B.  23.     To  same  effect  see  Lang  v.  endar  month  consists  of  28,  29,  30,  or 

Gale,  1.  M.  k  S.  Ill ;  Cockell  v.  Oraj,  31  days,  as  the  month  stands  in  the 

3  B.  &  B.  186;  R.  o.  Chawton,  1  Q.  B.  calendars  or  almanacs."      Webster's 

247;  Button  v.  Brown,  45  L.  T.  N.  S.  Diet.  tit.  *'  Month." 

343.    Thus '*  month"  has  been  held  to  'Leake,   2d    ed.   844;    Simpson  v, 

mean  '*  lunar  month"  in  an  agreement  Margitson,  11  Q.  B.  23 ;  Jolly  v.  Young, 

for  the  hire  of  furniture  at  a  weekly  1  Esp.  186 ;  Cockell  v.  Gray,  3  B.  &  B. 

rental,  provided  that  the  first  payment  186 ;  Wel>b  v.  Fairmaner,  3  M.  &  W. 

should  be  made  on  the  following  Mon-  476. 

day,  and  the  succeeding  payments  on  «  Crooke  v.  M'Tavish,  1  Bing.  307. 

each  succeeding  Moqday,  *^  the  said  let-  *  Churchill  v.  Bank,  19  Pick.  532. 

ting  on  hire  to  be  for  the  term  of  twenty-  '  Stebbins  v,  Leowolf,  3  Cush.  137 ; 

six  mouths  from  thd  date  of  the  first  Hammond  v.  Ins.  Co.,  10  Gray,  306  ; 

payment  herein  mentioned."    Button  Avery  v;  Stewart,  2  Conn.  69  ;  Sands 

V.  Brown  vt  supra.  v.  Lyon,   18  Conn.  18 ;    Delamater  v. 

•  Story  on  Bills,  §§  143,  330 ;  Story  Miller,  1  Cow.  75 ;  Salter  v.  Burt,  20 

on  Contracts,  §  1328,  citing  4  Kent's  Wend.  205 ;   Bass  v.  White,  65  N.  T. 

Com.  Lect.  56,  p.  95  ;  Hunt  v.  Holden,  565  ;  Barrett  v.  Allen,  10  Ohio,  426. 

2  Mass.  170  ;  Ayery  v.  Pizley,  4  Mass.  '  Hammond  v.  Ins.   Co.,   10  Gray, 

460.   ''  In  popular  language  four  weeks  306. 

are  called  a.  month,  being  nearly  the  *  Barrett  v.  Allen,  10  Ohio,  426. 
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number  of  days,  and  this  number  includes  Sundays,  they  are 
to  be  counted  in  as  making  up  the  aggregate ;  though  if  the 
contract  matures  on  a  Sunday,  the  next  day  is  to  be  that  in 
which  the  performance  is  to  be  exacted.^  On  the  other 
Land,  when  negotiable  paper  becomes  due  on  Sunday,  the 
demand  should  be  on  the  prior  Saturday.'  ^^  If  the  last  day 
of  grace  is  on  Sunday,  the  note  is  payable  and  the  grace  ex- 
pires on  the  preceding  Saturday.  And  if  two  holidays  should 
succeed  each  other,  as  Sunday  on  the  24th  of  December,  and 
Christmas  on  the  25th  of  December,  the  note  would  be  due 
and  payable  on  the  preceding  Saturday,  the  23d  of  Decern- 
ber."» 

IV.   QUANTITY  AND  QUALITY. 

§  898.  When  a  spiecific  quantity  is  stipulated  for,  the  pur- 
chaser is  entitled  to  demand  this  quantity.  If  less 
stipulated  ^®  delivered  he  may  refuse  to  receive  it ;  or  if  a  par- 
Jof  ™^*>e  tial  delivery  be  made,  with  a  promise  to  follow  it  up 
by  sending  the  rest,  he  may  return  what  he  has  thus 
received  when  he  finds  that  the  residue  will  not  be  delivered 
in  time,^  though  by  accepting  a  part  without  objection  he  dis- 
affirms the  entirety  of  the  contract.*  Or,  if  a  larger  quantity 
is  sent  him,  and  the  mass  is  not  readily  divisible,  he  may  re- 
fuse to  accept  in  toio^  If,  however,  he  accept  what  is  delivered 
to  him,  whether  greater  or  less  than  the  amount  agreed  on, 
then  he  is  liable  in  goods  sold  and  delivered  for  what  he  re- 

^  Brown V.  Johnson,  10 M.  &  W.  331 ;  was  one  as  to  which  ''there  had  not 

King  V.  Dowdell,  2  Sandf.  131.  heen  an  entire  nnanimitj  of  decision." 

>  Story  on  Contracts,  §  1328  ;  Story  «  Supra,  §§  190-1,  259,  293,  579,  601  ; 
on  Notes,  §  220 ;  Story  on  BiUs,  §  338  ;  BenJ.  on  Sales,  3d  Am.  ed.  §  690 ;  Mor- 
Homes  v.  Smith,  20  Me.  284 ;  Salter  v.  gan  r.  Gath,  3  H.  &  C.  748 ;  Wadding- 
Bart,  20  Wend.  205 ;  Stehhins  t>.  Leo-  ton  v,  Oliver,  2  B.  &  P.  N.  R.  61. 
wolf,  3  Cash.  137.  •  Roherts  r.  Beatty,  2  P.  &  W.  63. 

*  Story  on  Notes,  7th  ed.  (1876),  §  •  Leake,  2d  ed.  824;  Benj.  on  Sales, 

220.    In  Stehbins  v.  Leowolf,  3  Gash.  3d  Am.  ed.  §§  47,  691  ;  Cross  r.  Eglin, 

137,  the  supreme  court  of  Massachn-  2  B.  &  Ad.  106 ;  Dixon  v.  Fletcher,  3 

setts,  as  the  contract  before  them  was  M.  k  W.  146  ;  Hart  v.  Mills,  15  M.  & 

by  New  York  parties,  and  the  contract  W.  85  ;  Levy  v.  Green,  8  E«  &  B.  575  ; 

was  to  be  performed  in  New  York,  fol-  Ry lands  v.  Kreitman,  19  C.  B.  N.  S. 

lowed  what  they  held  to  be  the  New  351 ;  and  see  supra,  §§  579  c^ie^.    That 

York  rale,  which  is  that  given  in  the  rescission  may  be  granted  on  failure  of 

text,  though  it  was  said  that  the  point  part  performance,  see  f upra,  §  293,  580. 
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ceives.*  A  Blight  nominal  variance  in  the  amount  of  work 
done,  or  of  material  delivered,  when  the  contract  Ib  substan- 
tially performed,  is  no  defence.* 

§  899.  When  a  duty  is  divisible,  it  may  be  performed  in 
parts,  and  the  receiver  may  be  chargeable  yro  tantOy  ^^^^  ^ 
and  a  vendee  to  whom  a  part  of  an  order  of  divisi-  is  divisible, 
ble  goods  is  delivered  is  liable  for  what  he  received,  aDce  may 
unless  he  has  suffered  damage  to  that  amount  by  ^ep^^^^^- 
the  vendor's  non-performance.*  Hence  on  a  contract  to 
publish  a  work  in  numbers,  at  so  much  a  number,  it  has 
been  held  that  on  partial  performance  there  may  be  partial 
recovery.*  On  a  contract,  also,  to  deliver  two  hundred  stove 
patterns,  a  part  only  of  which  were  made,  it  was  held  that  the 
vendor  was  entitled  to  recover  on  a  quantum  meruit  for  what 
was  accepted  by  the  vendee,  deducting  any  damages  the 
latter  sustained  from  the  non-completion  of  the  contract.* — A 
contract  to  deliver  60,000  tons  of  coal  in  a  year,  in  shipments 
at  the  rate  of  6000  tons  per  month,  at  the  buyer's  option,  on 
notices  to  be  given  oa  a  day  specified  in  each  month  as  to  the 
amount  to  be  delivered  in  the  next  month,  is  divisible;  and 
it  has  been  held  that  on  such  a  contract,  after  part  perform- 
ance, the  fact  that  a  portion  of  the  coal  received  consisted  of 
coal  inferior  to  that  contracted  for,  does  not  give  the  vendee 
the  right  to  rescind.    His  remedy  is  set-off  or  suit  for  dam- 

>  BeoJ.  on  Sales,  §§  47,  690  ;  Wad-  tion,  and  to  same  effeot,  Glazebrook  v. 
dington  V.  Oliver,  fflmpro;  Ozendftle  v.  Woodrow,  8  T.  R.  366;  Bowker  v. 
Wethenll,  9  B.  &  C.  386 ;  Champion  v.  Hoyt,  18  Pick.  555  ;  Foxall  r.  Fletcher^ 
Short,  1  Camp.  53  ;  Morgan  v.  Gath,  3  59  How.  Pr.  88 ;  Shaw  v.  Badger,  12  S. 
H.  &  C.  748  ;  Booth  v.  Tyson,  15  Vt.  &  R.  275 ;  Sinnott  v.  Mnllin,  82  Penn. 
515;  Bowker  p.  Hojt,  18  Pick.  556;  St.  333.  As  to  eflfeot  of  partial  impossi- 
Harland  v.  Stanwood,  101  Mass.  470;  bilitj,  see  supra,  §  330.  That  when 
Wright  V,  Barnes,  14  Conn.  518  ;  Rob-  after  a  partial  delivery  of  goods  final 
erts  V.  Beattj,  2  P.  &  W.  63 ;  Rookford,  delivery  is  prevented  the  vendor  may 
etc.  R.  R.  V.  Lent,  63  111.  288  ;  Smith  maintain  ind^itatus  astumpgitf  see  supra, 
V.  Lewis,  40  Ind.  98 ;  and  see  observa-  §  712.  As  to  whether  a  contract  is  re- 
tions  of  Wilde,  J.,  in  Snow  v.  Ware,  13  scinded  by  refusal  to  aooept  instal- 
Met.  49.  ments,  see  supra,  §  580. 

s  Oilman  v.  Hall,  11  Vt.  510  ;  Wood-  *  Mavor  v.  Pyne,  3  Bing.  235  ;  supra, 

ward  V.  Fuller,  80  N.  Y.  812 ;  Cham-  §  712. 

bers  V,  Jaynes,  4  Barr,  39.    That  sub-  '  Booth  v.  Tyson,  15  Vt.  515  ;  and 

stantial  performance  is  sufficient,  see  see  generally  Roberts  v,  Havelock,  3  B. 

supra,  §§  607,  869.  k  Ad.  409  ;  and  oases  cited  supra,  §  712. 

>  Supra,  §§  579,  712.     See  last  seo- 
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ages.^ — "The  buyer  is  bound  to  pay  for  any  part  that  he 
accepts;  and  after  the  time  for  delivery  has  elapsed,  he  must 
either  return  or  pay  for  the  part  received,  and  cannot  insist 
on  retaining  it  without  payment  until  the  vendor  makes  de- 
livery of  the  rest/'* — In  New  York,  however,  it  is  held  that 
where  there  is  a  contract  to  deliver  a  specified  quantity  of 
goods,  on  a  particular  day,  at  a  lumping  price,  to  be  paid  on 
delivery  and  acceptance  of  the  whole,  the  vendor  cannot 
recover  in  goods  sold  and  delivered  for  a  part  delivered  and 
accepted  by  the  purchaser.* — So  far  as  concerns  sales  of  real 
estate,  when  there  has  been  a  partial  failure  of  consideration, 
and  the  contract  is  in  this  respect  divisible,  there  can  be  a 
recovery  for  the  portion  of  the  contract  as  to  which  the  con- 
sideration holds  good.^ 

>  Soott  V.  Coal  Co.,  89  Penn.  St.  231 ;  Paige  v.  Ott,  5  Denio,  406  ;  Baker  v. 
see  nipra^  §  580;  and  see,  to  same  Higgins,  21  N.  Y.  397;  McKnight  v. 
effect,  Tenny  v.  MalTaney,  8  Oregon,  Devlin,  52  N.  Y.  399 ;  Kein  ».  Tapper, 
129.  Tliat  a  contract  to  peel  a  certain  52  N.  Y.  550 ;  and  see  Witherow  v. 
quantity  of  hemlock  timber  by  a  speci-  Witherow,  16  Ohio,  238;  Beuj.  on 
fled  date,  and  to  start  the  timber  on  Sales,  3d  Am.  ed.  §  47 ;  2  Pars,  on 
good  roads,  D.  to  have  the  bark  when  Cont.  659.  In  a  case  in  New  York  in 
started  as  his  remaneration,  is  not  1880,  C.  contracted  for  $1500  to  pat  np 
divisible,  see  Hartley  v.  Decker,  89  on  O.'s  premises  a  gas  machine ;  but 
Penn.  St.  470.  That  delivery  of  sue-  0.,  after  receiving  the  castings  and 
oessive  instalments  may  be  conditioned  materials,  refused  to  permit  C.  to  put 
on  delivery  of  first,  see  supra^  §  580.  up  the  gas  machine.  It  was  held  that 
No  precise  rule  can  be  given  by  which  0.  was  liable  for  damages  for  breach  of 
the  question  whether  a  contract  is  en-  contract,  but  not  for  the  contract  price, 
tire  or  divisible  can  be  determined.  Butler  v.  Qutler,  77  N.  Y.  472. 
Like  most  other  questions  of  construe-  *  Supra^  §§  191,  898 ;  Morris  ». 
tion,  it  depends  upon  the  Intention  of  Phelps,  5  Johns.  49  ;  Melick  r.  Dayton, 
the  parties  to  be  gathered  firom  what  34  N.  J.  Kq.  246  ;  Johnson  p.  Church- 
appears  upon  the  face  of  the  contract  ill|  49  Iowa,  257 ;  see  iiipra,  §§  520,  746. 
and  surrounding  circumstances.  Gray  In  Messer  v.  Oestreich,  52  Wis.  684, 
r.  Hinton,  2  McCrary,  167.  ^®  have  the  following  from  Cassaday, 

«  Benj.  on  Sales,  3d  Am.  ed.  §  690,  J. :    **  When  the  title  fails  to  only  a 

citing  in  addition  to  cases  cited  above,  P^rt  of  the  land  conveyed,  the  grantee 

SUr  Glass  Co.  v.  Morey,   108  Mass.  may  recover  in  an  action  on  the  oove- 

570 ;  Shields  v.  Pettee,  2  Sandf.  202 ;  >i»nts  of  seizin  and  right  to  convey  (or 

McKnight  v.  Devlin,   52  N.   Y.  399 ;  npon  an  agreement  to  convey)  such  a 

Richards  v.  Shaw,  67  111.  222 ;  WiUon  proportion  of  the  whole  consideration 

V.  Wagar,  26  Mich.  452.  P^ld  as  the  value  of  the  part  to  which 

•  Mead  i;.  Degolyer,  16  Wend.  632 ;  ^^^  title  fails  bore  to  the  whole  pur- 

Champiin  ».  Rowley,  18  Wend.  187 ;  chase-price  at  the  time  of  the  purchase, 
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§  900.  It  is  otherwise  when  an  aggregate  quantity  of  labor 

* 

with  interest  thereon  during  the  time  encumbrances  in  several  of  the  states. 
he  has  been  deprived  of  the  use  of  such  Grant  v.  Tallman,  20  N.  Y.  191 ;  Dim- 
part,  not  exceeding  six  years.  In  Flu-  miok  v.  Look  wood,  10  Wend.  142 ;  Cox 
reau  v.  Thornhill,  2  W.  Black  1078,  v.  Henry,  32  Penn.  St.  18 ;  Willson  v. 
Blackstone,  J.,  said :  *  These  contracts  Willson,  25  N.  H.  229 ;  Foote  v.  Bur- 
are  merely  upon  condition,  frequently  nett,  10  Ohio,  317.  The  rule  thus 
expressed  but  always  implied,  that  the  stated  and  the  cases  cited  in  support  of 
vendor  has  a  good  title.  If  he  has  not,  it  are  in  harmony  with  the  decisions  of 
the  return  of  the  deposit,  with  interest  this  oourt.  Rich  v.  Johnson,  2  Finney, 
and  costs,  is  all  that  can  be  expected.*  88 ;  Blossom  v.  Knox,  3  id.  262 ;  Pills- 
In  Statts  V.  Ten  Eyck,  5  Gaines,  111,  it  bury  u,  Mitchell,  b  Wis.  17  ;  Noonan 
was  held  that  '  under  a  covenant  of  v.  Ilsley,  21  id.  140 ;  Nichol  v.  Alex- 
ownership,  seizin,  power  to  sell,  and  ander,  28  id.  118.  But  where,  as  in 
for  peaceable  enjoyment,  if  the  vendee  this  case,  there  is  a  failure  of  title  to 
be  evicted  he  can  recover  only  the  only  a  fractional  portion  of  the  land 
value  of  the  land  at  the  time  of  the  purchased,  is  the  same  rule  of  damages 
purchase,  with  interest  for  so  long  a  applicable?  In  Morris  v.  Phelps,  5 
time  as  he  pays  mesne  profits,  and  the  Johns.  49,  the  title  to  one-sixth  of  the 
costs  of  ejectment,  that  he  brought  two  tracts  described  in  one  deed  failed, 
against  him,  but  not  those  of  the  ao-  and  the  title  to  five-sixths  of  the  tract 
tion  for  mesne  profits.'  In  that  case  described  in  another  deed  failed,  and 
the  consideration  paid  was  taken  as  Kent,  C.  J.,  giving  the  opinion  of  the 
the  value  of  the  land,  and  Kent,  C.  J.,  court,  makes  this  statement,  and  cites 
in  his  opinion,  says  that '  the  interest  firom  the  Year  Books  and  Coke  in  sup- 
«  ought  to  be  calculated  on  the  oonside-  port  of  it :  *  The  plaintiff  was  entitled 
ration  sum.'  Page  115.  That  case  to  recover  damages  only  in  proportion 
was  followed  and  approved  in  Pitcher  to  the  extent  of  the  defect  of  title. 
V.  Livingston,  4  Johns.  1 ;  Caulkins  v.  This  is  an  old  and  well-settled  rule  of 
Harris,  9  id.  324 ;  Bennett  v.  Jenkins,  damages,  that  if  one  be  bound  to  war- 
13  id.  50.  See,  also,  Cox  v.  Henry,  32  rant,  he  warrants  the .  entirety  ;  but 
Penn.  St.  18 ;  Willson  v,  Willson,  25  he  shall  not  render  in  value  but  for 
N.  H.  229.  In  Pitcher  v.  Livingston  that  which  was  lost.'  He  concluded 
the  value  was  restricted  to  the  amount  thus  :  '  There  is  then  no  law  or^eason 
of  the  consideration  paid.  In  Caulkins  why  the  plaintiff  should  recover  more 
p.  Harris  the  grantee  held  possession  than  one-sixth  of  the  consideration- 
for  fifteen  years  before  he  was  evicted,  money  and  interest  for  the  two  tracts 
but  lie  was  only  allowed  interest  on  mentioned  in  the  first  count,  and  five- 
the  consideration  paid  for  six  years,  sixths  of  the  consideration-money  and 
because  that  was  the  limit  of  time  for  Interest  for  the  tract  contained  in  the 
which  h'e  was  answerable  for  mesne  second  count  V  To  the  same  effect  are 
profits,  and  the  same  rule  was  adopted  Guthrie  v.  Pngsley,  12  Johns.  126 ; 
in  Bennett  v.  Jenkins  and  Cox  v.  Hen-  Wager  v,  Schuyler,  1  Wend.  553  ;  Dim- 
ry.  The  rule  that  the  recovery  shall  mick  r.  Lockwood,  10  Wend.  142 ; 
not  exceed  the  amount  of  the  conside-  Cornell  v.  Jackson,  3  Cush.  506 ;  Part- 
ration  paid  and  interest  has  been  ex-  ridge  v.  Hatch,  18  N.  H.  494 ;  Ela  v. 
tended  to  covenants  against  liens  and  Card,  2  id.  175." 
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Otherwise  or  of  material  is  contracted  for  in  such  terras  as  to 
gregat^is  show  that  what  the  promisee  contracts  for  is  the 
contracted  thing  as  a  whole.  In  such  case  if  the  promisor 
voluntarily  desist  from  completing  his  engagement, 
after  having  partially  complied  with  it,  he  cannot  recover  for 
the  fractional  services  rendered,  or  the  fractional  material 
delivered.^  An  agreement,  for  instance,  by  A.  to  find  for  a 
fixed  fee  a  purchaser  for  a  farm,  only  entitles  A.  to  a  fee  in 
case  he  finds  a  purchaser  for  the  farm  as  entire.'  Where, 
also,  the  part  of  a  property  sold  as  to  which  there  is  a  failure 
of  title,  is  essential  to  the  residue,  the  contract  is  indivisible ;' 
and  so  where  a  horse  and  mare,  forming  a  pair,  are  sold, 
though  by  different  bids,  at  a  public  sale.^  But  where  a  con- 
tract for  labor  is  suspended  by  sickness  or  death,  the  employee 
(or  his  representatives)  may  recover  for  the  services  actually 
rendered,  deducting  any  damages  the  employer  may  have  re- 
ceived from  non-fulfilment  of  contract.*  The  same  rule  obtains 
in  respect  to  work  on  an  article  subsequently  destroyed  by 
casus.^ 

^  See  Benj.  on  Sales,  §  6S9 ;  Loyatt  25  tons  (more  or  less)  Penang  black 
V,  Hamilton  5  M.  &  W.  639  ;  Reuter  v.  ^  and  November  ship- 

Sala,  L.  R.  4  C.  P.  D.  239  ;  Philbrook  ^^^  '  or  ^ 

V,  Belknap,  6  Vt.  383 ;  Riplej  v.  Chip-  ment  from  Penang  to  London,  the  name 

man,  13  Vt.  268 ;  Olmstead  v.  Beale,  of  vessel  and  particulars  to  be  declared 

19  Pick.  528 ;  Croninger  r.  Crocker,  62  within  60  days  from  date  of  bill  of 

N.   Y.   151;   Highland  Chem.   Co.  v.  lading.     The  plaintiffs  declared  within 

Matthews,   75  N.  Y.  145 ;   Martin  v.  the  stipulated  time  25  tons,  by  a  ves- 

Schoenberger,  8  W.  &  S.  367 ;  Hartley  sel  called  the  Borga,  but  only  20  tons 

t7.  Decker,  89  Penn.  St.  470 ;  see  auprOf  complied  with  the  terms  of  the  con- 

§  552.  tract  as  to  shipment,  and  no  further 

'  Weber  v.  Clark,  24  Minn.  354.  declarations  were  made.    It  was  held 

9  Graver  v,  Scott,  80  Penn.  St    88;  by  Cotton  and  Thesiger,  L.  JJ.,  that 

see  Quigley  v.  De  Haas,  82  Penn.  St.  the  contract  was  entire,  and  that  the 

267  ;  see  supra,  §  552.  defendants  could  not  be  compelled  to 

*  Kerr  v,  Shrader,  1  Weekly  Notes,  accept  the  20  tons."  Brett,  J.,  diss. — 
33.  **I  cannot  consider,'*  said  Cotton,  L. 

*  See  mpraf  §§  303  etseq.;  §§  580,  J.,  ^*the  case  of  Brandt  v.  Lawrence, 
716,  and  particularly  cases  cited  supra,  L.  R.  1  Q.  B.  D.  344,  as  laying  down  a 
§  71 6.  general  rule  of  construction ,  but  merely 

f  Supra,  §  316.  In  Reuter  r.  Sala,  as  deciding  that  the  contract  in  that 
L.  R.  4  C.  P.  D.  289,  the  plaintiff  case  having  regard  to  the  words  '  ves- 
agreed  to  sell  the  defendants  ''about    sel  or  vessels'  was  divisible." 
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CHAP.  XXVIII.]  MODE   OF   I^ERFORMANCB.  [§  902. 

§  901.  When  the  full  performance  of  the  contract  is  pre- 
vented by  the  interference  of  the  party  to  whom  the  p^^^    ^^ 
work  or  the  goods  are  to  be  delivered,  he  cannot,  venting 

°  ,  completion 

when  the  contract  is  entire,  set  up  imperfect  perform-   cannot 
ance  as  a  defence  to  a  suit  for  the  price.*    The  inter-   othefwith 
ruption  is  his  own  doing,  and  he  must  pay  on  a  quan-  ^^^^^^^^  ^f 
turn  meruit  for  what  he  has  received  ;*  or  be  liable  in   laiiure. 
damages  for  breach  of  contract.* — A  party  to  be  benefited  by 
the  performance  of  a  condition  precedent,  also,  may  waive 
such  performance.* 

§902.  When  in  a  contract  the  qualifications  "about,"  or 
"more  or  less,"  are  used,  neither  party  is  under-   it^ij^^t" 
stood  as  bindinfi:  himself  to  an  exact  amount.    A   "more or 

loQB   '  are 

reasonable  variation  in  bulk,  under  such  a  contract,  proximate 
is  allowed;  and  what  is  reasonable  depends  upon  ®*'*°^*^^®* 
the  circumstances  of  the  particular  case.^  Thus,  in  an  English 
case  in  1881,  A.,  a  commission  agent,  advised  the  plaintiffs 
that  the  defendants  had  a  quantity  of  old  iron  in  their  yard 
for  sale  ("  about  150  tons").  The  plaintiffs  then  wrote  to  the 
defendants  as  follows:  "We  are  buyers  of  good  wrought 
scrap  iron,  free  of  light  and  burnt  iron,  for  our  American 
house,  and  understand  from  Mr.  A.  that  you  have  for  sale 
about  150  tons.  We  can  offer  you  805.  per  ton."  After 
several  intermediate  letters  relating  to  the  place  of  delivery 
and  expense  of  carting,  the  defendants  wrote, "  We  accept 
your  offers  of  the  14th  and  19th  inst.  for  old  iron,  viz.:  8O5. 
per  ton.  We  delivering  alongside  vessel  in  one  of  the  Loudon 
docks.  Please  let  us  know  when  you  can  send  a  man  here  to 
see  it  weighed,  and  also  inform  us  where  to  send  it."    Pre- 

1  Svpra,  §§  312,  603-4,  712,  716-7 ;  Leake,  2d  ed.  824 ;  Cross  v.  Eglin,  2  B. 

Brown  v.  Kimball,  12  Vt.  617.  k  Ad.  106  ;  Bourne  v,  Seymour,  16  0. 

s  Story  on  Cont.  §  1330 ;  supra,  §  712 ;  B.  337 ;  Moore  v.  Campbell,  10  Ex.  323  ; 

Champlin  v.  Rowley,  18  Wend.  187 ;  Cockerell  v,  Anoompte,  2  C.  B.  N.  S. 

Updike  v.  Ten  Broeck,  3  Vroom,  106 ;  440 ;  Morris  o.  Levison,  L.  R.  1  C.  P. 

Wilhelm  v.  Canl,  2  W.  &  S.  26 ;  see  D.  155:  Brawley  v.U.  S.,  96  U.S.168; 

Lawrence  v.  Miller,  86  N.  Y.  131.  Pembroke  Iron  Co.  v.  Parsons,  5  Gray, 

•  Butler  o.  Butler,   77  N.   Y.  472,  689 ;  Melick  v.  Dayton,  34  N.  J.  Eq. 

oited  supray  900.  245  ;  Creighton  v.  Comstock,   27  Oh.  • 


4  Supra,  §  604.  St.  548. 

*  Benj.  on  Sales,  3d  Am.  ed.  §  691 ; 
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viously  to  A.'s  communicatioD  to  the  plaintiff,  be  had  seen  a 
heap  of  iron  in  the  yard  of  defendants,  who  were  builders, 
and  said,  ^^  You  seem  to  have  about  150  tons  there."  The 
reply  was  **Tes,  or  more."  The  defendants  only  delivered 
forty-four  tons,  that  being  the  quantity  of  the  heap  in  the 
yard,  and  the  plaintiffs  recovered  bOL  damages  in  an  action  for 
short  delivery.  It  was  held  by  Grove  and  Lindley,  JJ.,  that 
the  words  "  about  150  tons,"  being  merely  words  of  estimate 
and  expectation,  and  there  being  no  warranty  as  to  quantity, 
the  defendants  were  not  bound  to  deliver  150  tons.  It  was 
further  ruled  that  the  subject-matter  of  the  contract  was  not 
150  tons  of  iron,  but  the  iron  which  A.  had  seen  in  the  de- 
fendants' yard.* — **  More  or  less"  is  to  be  interpreted  according 
to  the  intention.  It  may  mean  that  the  figure  given  will  be 
only  slightly  varied  from.*  It  may  imply  simply  a  conjectural 
estimate.*  The  question  is  one  of  intent.* — ^"Say  about"  has 
been  held  to  indicate  only  a  conjectural  estimate,  and  not  a 
specific  statement  of  quantity.'  ^*  Not  less  than"  indicates  a 
minimum  below  which  the  delivery  is  not  to  go.* — ^In  deeds  of 
real  estate,  when  a  farm  is  described  by  boundaries,  and  is 
stated  to  contain  a  specified  number  of  acres, "  be  the  same 
more  or  less,"  a  slight  discrepancy  not  indicating  fraud  or 
mutual  mistake  will  not  avoid  the  deed  or  sustain  an  action 
for  damages.^ — **  Where  the  sale  is  for  a  gross  sum,  and  there 
are  qualifying  words  used,  such  as  ^  more  or  less,'  or  equivalent 


>  McLaj  V.  Peny,  44  L.  T.  Rep.  (N. 
8.)  152.  , 

«  Harrington  v.  Mayor,  70  N.  Y.  604. 

•  Callmeyer  r.  Mayor,  83  N.  Y.  116. 

^  In  Shickle  v.  Choateaa,  10  Mo.  Ap. 
241,  the  court  held  (citing  Cross  v. 
Eglin,  2  B.  &  Ad.  106,  110 ;  Cabot  v. 
Winsor,  1  Allen,  646,  550 ;  and  Patter- 
son V.  Judd,  27  Mo.  563,  567)  that  the 
words  '*more  or  less''  in  a  contract 
will  not  cover  an  indefinite  quantity, 
and  will  allow  only  a  slight  departure 
from  the  quantity  expressed  in  the  con- 
tract ;  and  further  (citing  Morris  v. 
Levison,  1  C.  P.  D.  155 ;  Leeming  v. 
Bnaith,   16   Q.  B.   275),    that    these 
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words  added  to  a  given  quantity  ex* 
pressed  in  a  contract  do  not  create 
such  ambiguity  in  its  terms  as  to  render 
parol  explanation  admissible. 

•  GwiUim  v.  Daniel,  2  C.  M.  &  R.  61 ; 
MoConnel  v.  Murphy,  L.  R.  5  P.  0. 
203.  See  Robinson  v.  Noble,  8  Pet. 
181 ;  Pembroke  Iron  Co.  v.  Parsons,  5 
Gray,  589. 

«  Leeming  v.  Snaith,  16  Q.  B.  275. 

1  Galbraith  v.  Galbraith,  6  Watts, 
112 ;  Hershey  p.  Keembortz,  6  Barr,  128 ; 
Coughenour  o.  Stauft,  77  Penn.  St. 
191 ;  Kreiter  o.  Bomberger,  82  Penn. 
St.  59. 
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expressions,  they  have  been  held  to  import  that  quantity  does 
not  enter  into  the  essence  of  the  contract."^  But  the  force  of 
the  words  "  about  sixty-five  acres/'  is  "  simply  that  while  the 
parties  do  not  bind  themselves  to  the  precise  quantity  of  sixty- 
five  acres,  it  imports  that  the  actual  quantity  is  a  near  approxi- 
mation to  that  mentioned,  that  is  to  say,  within  a  fraction  of 
an  acre,  or  perhaps  it  might  cover  a  discrepancy  of  one  or  two 
acres.'^ — The  deficiency,  in  such  cases,  in  order  to  justify  a 
rescission,  must  be  so  great  as  to  indicate  either  fraud  or  radi- 
cal mutual  mistake.'  The  terms  "about"  and  "  moce  or  less" 
are  not  to  be  so  strained  as  to  cover  more  than  those  slight 
aberrations  incidental  to  measurements  of  the  particular  class 
in  question.* 

§  903.  When  a  contract  is  for  delivery  of  goods,  the  goods 
delivered  must  correspond  in  quality  with  the  terms  Article  not 
of  the  contract.*    As  has  been  already  seen,  when   answering 
goods  are  warranted  to  be  of  a  particular  quality,   maybe 
the  warranty,  whether  express  or  implied,  can  be  '*^^"°*^*^- 
enforced  in  a  suit  for  damages  ;*  and  when  the  contract  was 
induced  by  misrepresentation  or  fraud,  it  can  be  rescinded  by 
the  party  imposiBd  upon.^    Rescission,  also,  as  we  have  seen, 
may  be  granted  on  failure  in  part  performance.®    The  question 
of  implied  warranty,  as  has  also  been  seen,  depends  upon  the 

• 

1  Bartol,  C.  J.,  Baltimore  Bnild,  Co.  of  the  deficienoj.    Darling  v.  Osbomoi 

r.  Smith,  54  Md.  203 ;  citing  Stebbins  61  Vt.  148 ;  see  Heath  v.  Pratt,  51  Vt. 

V.  Eddy,  4  Mason,  419  ;  Jones  v.  Plater,  238. 

20111, 128 ;  Stall  v.  Hartt,  9  Gill,  446 ;  •  Noble  v.  Googins,  99  Mass.  231 ; 

Hallv.Mayhew,  15  Md.  551;  Slothower  Belknap    v.    Sealey,    2    Daer,    579; 

V.  Gordon,  23  Md.  9 ;  Tyson  v,  Har-  Eetchnm  v,  Stont,  20  Ohio,  455.    See 

disty,  29  Md.  305.  9tq>ra,  §§  293,  898 ;  tn/ra,  §  919. 

s  Bartol,  C  J.,ut  supra,     A  vendor,  *  Ibid.    See  Quesnel  o.  Woodlief,  2 

in  a  Vermont  case  in  1880,  on  a  sale  of  Hen.  &  M.  173. 

certain  lots  of  ground,  told  the  vendee  *  Supra f  §§  221-2;  Benj.  on  Sales, 

in  good  faith  that  the  lots  contained  3d  Am.  ed.  §§  657,  661 ;  Crane  v.  Rob- 

100  acres  each  ;  and  in  the  deed  it  was  erts,  5  Greenl.  419  ;  Goss  v.  Turner,  21 

recited  that  "said  lots   supposed  to  Vt.  437;  Gaylord  Man.  Co.  v.  Allen, 

contain  one  hundred  acres  each,  more  53  N.  T.  518 ;  Hyatt  t;.  Boyle,'  5  Gill 

or  less."     In  two  of  the  lots  it  was  k  J.  110;  Merriam  v.  Field,  24  Wis. 

found,  on  survey,  that  there  was  a  640. 

material  deficiency.    It  was  held  that  '  Supra,  §§  221  et  seq. 

the  vendee  was  entitled  to  deduct,  in  '  Supra,  §§  213,  282. 

paying  the  purchase-money,  the  value  '  Supra,  §  293 ;  infra,  §  919. 
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facts  in  each  particular  case.^  Error  as  to  quality,  also,  does 
not  sustain  rescission  of  a  contract,  though  misrepresentation 
in  this  respect  will  found  an  action  for  damages.'  But  when 
a  contract  calls  for  an  article  to  effect  a  particular  physical 
purpose,  and  the  article  is  from  its  generic  character  not  fitted 
for  such  purpose,  then  there  is  no  concurrence  of  minds  as  to 
the  particular  thing,  and  the  article,  being  unfitted  for  the 
purpose,  can  be  returned.  When  the  question  is  one  suscjeptible 
of  exact  determination,  and  when  it  can  be  said  that  a  thing 
is  either*  absolutely  fit  or  absolutely  unfit,  then  if  a  party 
buys  a  thing  that  is  absolutely  unfit  under  the  impression,  fos- 
tered by  the  other  side,  that  it  is  fit,  there  is  no  concurrence  of 
minds  as  to  one  and  the  same  thing.  In  such  cases  the  bar- 
gain may  be  repudiated,  and  the  article  returned.*  A  con- 
tract never  was  made,  and  there  is  nothing  existing  between 
the  parties  binding  the  receiver  to  keep  the  article.^  It  is 
otherwise  as  to  mere  failure  in  quality.^ 

§  904.  The  receiver  is  not  necessarily  bound  to  return  goods 

which  do  not  answer  the  vendor's  description.     In 

marbe^*^'     cascs  where  there  is  not  absolute  incongruity  be- 

Bued  on        twcen  the  thinff  described  and  the  thing  delivered, 

warranty.       ,  ,   x  i  t  i  i  n         i 

he  may  say,  "I  keep  the  goods,  and  sue  you  for  the 
damage  arising  from  the  misdescription."  And  this  rule  ap- 
plies when  there  is  an  assertion  that  an  article  is  fitted  physi- 
cally for  a  particular  purpose,  and  it  is  bought  for  this  purpose. 
This  amounts  to  a  warranty  f  though  it  is  otherwise  when  the 

1  Supra,  §§  219  et  seq.  •  Supra,  §  263  ;  B«nj.  on  Sales,  3d 

<  Supra,  §  189.  Am.  ed.  §  656 ;    Leake,  2d  ed.  404 ; 

«  Supra,  §§  4,  177,  214,  221.  Brown  v.  Edginton,  2  M.  &  G.  279 ; 

*  Supra^  §  178 ;  and  see  supra,  §§  559  Randall  v.  Newson,  L.  R.  2  Q.  B.  D. 

et  seq. ;  Benj.  on  Sales,  3d  Am.  ed.  §  102 ;  Laing  v.  Fidgeon,  6  Taunt.  108 ; 

600 ;  Chanter  v.  Hopkins,  4  M.  &  W.  Shepherd  t;.  Pybas,  3  M.  &  G.  868 ; 

399  ;  Henshaw  o.  Robins,  9  Met.  83 ;  Dennett  v.  Short,  7  Greenl.  150 ;  Mans- 

Mausfield   v.  Trigg,   113    Mass.   350 ;  field  v.  Trigg,  113  Mass.  350 ;  White  v. 

Hawkins  ».  Pemberton,  51  N.  Y.  198 ;  Miller,  71   N.   Y.   118 ;    Gallagher  v. 

Pounce    V.   Dow,   57  N.  Y.   21.      An  Waring,  9  Wend.  20 ;  Boyd  v,  Wilson, 

agreement  that  wheat  to  be  delivered  83  Penn.  St.  319 ;  Wolcott  v.  Mount, 

shall  be  "good  milling  wheat,»'  is  a  36  N.  J.  L.  262;    38  N.  J.   L.   496; 

warranty  of  quality  ;  Jack  v.  R.  R.,  53  Lord  r.  Grow,  39  Penn.  St.  88  ;   Mc- 

Iowa,  399  ;  supra,  §  219.  Clung  v.  Kelly,  21  Iowa,  508  ;  Chicago 

»  Supra,  §  189.  Packing  Co.  v.  TUton,  87  lU.  547.  " 
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article  is  sold  to  effect  an  end  not  susceptible  of  physical  mea- 
Burenient,  and  in  itself  conjectural — e.  g,  a  specific  sold  as  a 
means  of  recovering  health.  And  when  an  article  is  sold,  not 
to  effect  a  particular  physical  purpose,  which  the  vendor  war- 
rants it  can  effect,  but  merely  as  having  certain  characteristics 
— e.  g.  as  being  the  "  patent  smoke  consuming  furnace"  of  a 
certain  inventor — there  is  no  warranty  implied  that  it  will  ex- 
hibit .these  characteristics  in  successful  action.^  And  where 
the  purchaser  gets  what  he  orders,  but  neglects  to  take  a  war- 
ranty as  to  fitness  for  use,  he  is  supposed  to  act  with  his  eyes 
open,  and  cannot  fall  back  on  an  implied  warranty ;'  and  so 
when  he  buys  on  his  own  inspection.* 

§  905.  An  implied  warranty  is  held  to  exist  that  an  article 
made  or  supplied  to  the  order  of  the  purchaser  is    .   . , 
reasonably  fit  for  the  purpose  for  which  it  is  ordi-  supplied  to 
narily  used,  or  that  it  is  fit  for  the  special  purpose  wwranted 
intended  by  the  purchaser,  if  that  purpose  be  com-  J^^^^®*^ 
municated  to  the  vendor  when  the  order  is  given.* 
In  1868,  in  a  case .  already  cited,^  it  was  ruled  that  where  an 
article  is  sold  for  a  particular  purpose,  to  that  the  buyer 
necessarily  trusts  to  the  judgment  or  skill  of  the  vendor,  there 
**  is  an  implied  term  of  warranty  that  it  shall  be  reasonably 

>  Ben],  on  Sales,  3d  Am.  ed,  §§  656-7 ;  v,  Gray,  4  Camp.  144 ;  Jones  v.  Bright, 

aianter    v.    Hopkins,    4    M.    &    W.  6  Bing.  533. 
399 ;  Ollivant  v.  Bayley,  5  Q.  B.  288 ;        >  Dounce  v.  Dow,  64  N.  T.  411. 
Doming  v,  Foster,  42  N.  H.  165  ;  Pease        »  Supra,  §  227 ;  infra,  §  907 ;  Barney 

V.  Sabin,  38  Vt.  432 ;  Tilton  Safe  Co.  v.  v.  Bollett,  16  M.  &  W.  644 ;  Emmerton 

Tisdale,  48  Vt.  83 ;  Paoifio  Iron  Works  t\  Matthews,  7  H.  &  N.  586 ;  Ward  v. 

V.  Newhall,  34  Conn.  67 ;  Port  Carbon  Hobbs,  2  Q.  B.  D.  338 ;  Doming  v.  Fos- 

Co.  r.  Groves,  68  Penn.  St.  149 ;  Rod-  ter,  42  N.   H.   165 ;   and   see   supra, 

gers  V.  Niles,  11  Oh.  St.  48  ;  Gerst  v.  §§  196,  245,  289,  572,  753. 
Jones,  32  Grat.  518;  see  aq)ra,  §  263.        «  Supra,  §  221;  Benj.  on  Sales,  3d 

The  role  as  stated  by  Mr.  Benjamin,  Am.  ed.  §  645,  citing  in  note  by  Ame- 

Sales,  3d  Am.  ed.  §  656,  is  that  ''in  a  rican  editor,  Rodgers  v.  Niles,  11  Oh. 

sale  of  goods  by  description,  where  the  St.  48 ;  Byers  v.  Chapin,  28  Oh.  St. 

buyer  has  not  inspected  the  goods,  300 ;  see,  also,  Beels  v,  Olmstead,  24 

there  is,  in  addition  to  the  condition  Vt.  114;  Hastings  v.  LoToring,  2  Pick. 

precedent  that  the  goods  shall  answer  214 ;  Moses  v.  Mead,   1   Denlo,   378 ; 

the   description,  an    implied  toarranty  White  v.  Miller,  71  N.  Y.  118  ;  Brenton 

that  they  shall  be  salable  and  mer-  v.  Davis,   8  Blaokf.  317;  Babcock  v, 

chantable."    To  this  is  cited  Gardiner  Trice,  18  111.  420. 

s  Jones  v.  Just,  L.  R.  3  Q.  B.  197. 
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fit  for  the  purpose  to  which  it  is  to  be  applied."*  It  was 
further  held  that  "where  a  manufacturer  undertakes  to  sup- 
ply  goods  manufactured  by  himself,  or  in  which  he  deals,  but 
which  the  vendee  has  not  had  the  opportunity  of  inspecting, 
it  is  an  implied  term  in  the  contract  that  he  shall  supply  a 
merchantable  article."'  The  merchant  who  undertakes  to  fill 
an  order  for  an  article  of  a  particular  kind,  to  answer  a  par- 
ticular purpose,  stands  in  this  respect  on  the  same  footing  as 
the  manufacturer.  If  the  article  does  not  correspond  to  the 
order,  the  merchant  ought  not  to  deliver  it.' 

1  To  this  is  cited  Brown  v,  Edgington,  Jurists  of  the  sixteenth  and  seventeenth 

2  M.  &  G.  279 ;  Jones  v.  Bright,  5  Bing.  oenturies.    That  when  a  gift  is  a  pare 

533 ;  and  to  the  same  eiTect  see  oases  in  act  of  bounty,  and  in  no  sense  based  on 

prior  section,  and  Randall  v,  Newson,  reciprocity,  there  can  be  no  warranty 

L.  R.  2  Q.  B.  D.  102,  cited  supra,  §  223.  implied,  has  been  maintained  by  high 

'  To  this  is  cited  Laing  v.  Fidgeon,  authorities,  among  whom  Koch  enume- 

4  Camp.  169 ;   6  Taunt.  108.    Judge  rates  Struve,  Lauterbach,  Stryk,  Wes- 

Bennett,  in  a  note,  refers  in  addition  tenberg,  and  Wachtler. 

to  Brown  v.  Sayles,  27  Vt.  227 ;  Pease  In  Johnson  v.  Raylton,  46  L.  T.  N.  S. 

V.  Sabin,  38  Vt.  432 ;  Harris  v,  Waite,  374,  L.  R.  7  Q.  B.  D.  438,  cited  supraj 

51  Vt.  480 ;  Gaylord  Man.  Co.  v.  Allen,  §  221,  it  was  held  that  where  goods  are 

53  N.  Y.  515  ;  Gallagher  v.  Waring,  9  from  a  manufacturer  it  is  an  implied 

Wend.  20 ;  Rodgers  v,  Niles,  11  Oh.  St.  element  in  the  contract  that  the  goods 

48 ;  Howie  v.  Rea,  70  N.  C.  559  ;  Mann  supplied  shall  be  of  his  own  manufac- 

V.   Everston,  32  Ind.  355 ;  see,  also,  ture.     It  was  further  held  that  the 

cases  cited  supra,  §  223.    For  qualifica-  implication  may  be  rebutted  by  evi- 

tions  see  Hight  v.  Bacon,  126  Mass.  10.  dence  of  a  contrary  practice  in  a  par- 

To  same  effect  see  Howard  v,  Hoey,  23  ticular  trade.     On  this  case  the  London 

Wend.  350;  Moses  v.  Mead,  1  Denio,  Leap  TVmes  comments  as  follows:  "In 

378.  spite  of  this  great  difference  in  the  re- 

*  Pacific  Iron  Works  v,  Newhall,  34  suit,  not  only  both  courts,  but  also  all 
Conn.  67.  Whether  a  donor  (Geschenk-  the  judges  in  both  courts,  agree  up  to 
geber)  is  liable  for  warranty  (Gew&hrs-  a  certain  point.  They  agree  that  if  a 
leistung)  is  a  moot  question  in  the  Ro-  contract  is  made  with  a  manufacturer 
man  law,  the  agitation  of  which  dates  of  goods,  to  whose  name  or  skill  a  pe- 
as far  back  as  Azo.  (Glossa  ad  L.  1,  culiar  value  attaches,  to  supply  those 
C.  de  Jure  dot.  et  ad  L.  18,  §  3,  D.  de  goods,  he  is  bound  to  supply  them  of 
donat.)  Azo  maintains  that  there  is  a  his  own  manufacture,  even  though 
warranty  only  in  cases  where  expressly  there  be  no  express  agreement  to  that 
promised.  This  opinion,  according  to  effect  in  the  contract.  For  instanoe,  if 
Koch  (§  121),  was  dominant  until  the  a  man  order  a  picture  from  the  preai- 
time  of  Duaren  (1557),  who  main-  dent  of  the  Royal  Academy ,  champagne 
tained  that  warranty  may  be  implied  from  Moot  and  Chandon,  or  a  piano 
in  all  cases  of  donation.  This  doctrine  from  Broadwood,  he  is  entitled  to  be 
was  sustained  by  the  most  eminent  supplied  with  an  article  of  the  manu- 
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§  906.  This  is  d  fortiori  the  case  where  the  purchaser  relies 
on  the  skill  or  judgment  of  the  vendor  as  an  assur-  ^^^  ^^ 
ance  that  the  thing  sold  will  answer  the  desired  pur-  when  ven. 
pose ;  it  being  understood  that  confidence  is  given  daily  *^^ 
and  received.* — As  has  been  already  seen,  selling  ***^*®^- 
by  a  merchant  implies  .merchantability.' 

§  907.  It  is  otherwise  when  the  purchaser  buys  on  his  own 
judgment.    In  such  cases  the  maxim  caveat  emptor  Q^Yterwise 
applies.    The  purchaser,  such  is  the  understanding  when  pur- 
of  both  parties,  relies  on  his  own  inspection,  and  not  on^hJ own 
upon  any  assurances  of  the  vendor.*    Thus  where  a  J»^^s™®'^*- 
purchaser  inspects  personally  a  specific  article  sold,  and  the 
seller,  who  is  not  the  manufacturer,  makes  no  warranty,  and 
is  guilty  of  no  fraud,  and  the  intended  use  of  the  article  is  not 
communicated  at  the  time  to  the  vendor,  there  is  no  implied 

Uctuie  of  that  man,  or  those  firms ;  to  the  oontrary,  has  a  right  to  assume, 

and  that  the  proposition  is  equally  true  when  it  offers  such  goods  for  sale  with 

whether  the  article  is  already  in  exist-  nothing  to  suggest  the  oontrary,  that 

enoe,  or  has  to  be  made.     Where,  how-  it  proposes  to  sell  as  a  manufacturer, 

ever,  the  conflict  of  judicial  opinion  and  not  as  an  ordinary  dealer  in  the 

commences,  is  with  regard  to  articles  market,  and  unless   the  proof  shows 

to  which  no  such  peculiar  value  can  satisfactorily  that  plain  notice  of  its 

he  said  to  attach,  articles  of  which  one  acting    in  a  different    character  was 

maker's  make  is  as  good  as  another's,  brought  home  to    the   party  dealing 

and  which  have  no  special  repute  or  with  such  corporation,  it  cannot  insist 

name,  or  other  distinction.    With  re-  upon  being  treated  as  other  than  a 

gard  to  these  the  majority  of  the  Scot-  manufacturer." 

tish  judges  and  Lord  Justice  Bramwell  '  Supra,   §§   221  et  seg.;    BenJ.  on 

are  of  opinion  that  there  is  no  agree-  Sales,  3d  Am.  ed.  §  661,  citing  Randall 

ment  by  the  seUer,  though  a  manufac-  v.  Newson,  L.  R.  2  Q.  B.  D.  102  ;  Bigge 

turer,  that  the  goods  shall  be  of  his  v.  Parkinson,  7  H.  &  N.  955 ;  Macfar- 

own  make;  whereas,  the  majority  of  lane  o.  Taylor,  L.  R.  1  Sc.  Ap.  245; 

the  court  of  appeal  and  Lord  Young  Beals  v.  Olmstead,  24  Vt.  114 ;  Brown 

(of  the  Scotch  court)  are  of  a  contrary  r.  Sayles,  27  Vt.  227  ;  Cunningham  v. 

opinion."    In  the  Alb.  L.  J.  of  Nov.  Hall,  4  Allen,  273  ;  Dutton  v,  Gerrish, 

26,  1881,  the  following,  in  the  same  9  Cnsh.  89 ;  Rice  v.  Forsythe,  41  Md. 

connection,  is  cited  from  the  opinion  of  389  ;  Gammell  v,  Gumby,  52  Ga.  504. 

the  court,  in  Chicago  Packing  and  Pro-  That  a  fiduciary  relation  makes  a  full 

rision  Co,  v.  Tilton,  87  111.  555,  a  pork  disclosure  incumbent,  see  si^ra,  §  254. 

case :    "  It  is  plain,  however,  that  a  *  Supra,  §  223. 

party  dealing  with  a  corporation,  en-  *  Supra,   §§  227,   245 ;    Chanter   v. 

gaged  in  business  as  a  manufacturer,  Hopkins,  4  M.  &  W.  399 ;  Azemar  v. 

and  in  selling  its  manufactured  goods,  Casella,  L.  R.  2  C.  P.  677 ;  and  cases 

and  whose  name  gives  no  suggestion  cited  supra,  §  227. 
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warranty  by  the  vendor  that  the  article  ib  fitted  for  the  use  to 
which  the  purchaser  intended  to  apply  it,  although  the  vendor 
might  have  suppose^  what  was  the  intended  use.^ 

§  908.  Aside  from  his  liability  on  warranty,  express  or  im- 
plied, a  vendor  may  become  liable  in  an  action  for 
maybe  Ha-    ^'U^ries  to  parties  to  whom  he  negligently  exposes 
bieforneg-  articles  of  a  character  likely  to  produce  the  injuries 

licence.  •    #1.        i  «  y         ^  * 

inflicted.' 
§  909.  On  the  principle  ezpressio  unius  est  excliLsio 
warranty      (dterius  an  express  warranty,  when  introduced  into 
exciudea      a  contract  of  sale,  is  exclusive,  and  leaves  no  room 

implied. 

for  the  assumption  of  an  implied  warranty.' 

§  910.  Proof  is  admissible  of  a  usage  in  a  particular  trade 

that  a  particular  mode  of  selling  implies  a  warranty.^ 

may^^-  ^^'  usagc  cauuot  be  put  in  evidence  to  contradict 

plied  from    the  obvious  meaning^  of  the  document,  unless  the 

usage.  ° 

allegation  be  mutual  mistake,  and  the  application  be 
to  rectify;'  nor  to  introduce  a  stipulation  conflicting  with  the 
obligation  the  law  imposes  on  the  parties.' 

§  911.  An  implied  warranty  that  goods  are  merchantable 
Warranty  ^^^^  ^^^  make  the  vendor  liable  for  any  loss  they 
cover°de-  ^^^  h^ve  sustained  through  depreciation  in  their 
peeciation  carriage.^  It  is  otherwise,  however,  when  the  de- 
preciation occurs  before  the  arrival  of  the  goods  at  a 
place  where  the  vendor  agreed  they  should  be  measured  and 
transferred  finally  to  the  purchaser." 

§  912.  A  butcher  in  selling  meat  for  human  food  warrants 

it  to  be  fit  for  food,*  though  it  is  otherwise  with 

sold  for       regard  to  animals  exposed  generally  for  sale  m  a 

>  Hight  r.  Baoon,  126  Mass.  10.  Cow.  40 ;  Evans  r.  Wain,  71  Penn.  St. 

'  Supra,  §  228 ;  and  see  infra,  §  1043  69  ;  Cent.  R.  R.  v,  Anderson,  58  Oa. 

et  seq.  393  ;  see  aupra,  §  661. 

*  See  supra,  §§  220,  674.  *  Dickinson  v.  Gay,   7  Allen,   34 ; 

*  Benj.  on  Sales,  3d  Am.  ed.  §  655;  Boardman  v,  Spooner,  13  Allen,  353; 
Jones  v.  Bowden,  4  Taunt.  847  ;  Syers  Snelling  v.  Hall,  107  Mass.  138. 

V.  Jones,  2  Ex.' Ill ;  Allen  v.  Prink,  4  i  Ball  v.  Robison,  10  Ex.  342. 

M.  &  W.  140 ;  RandaU  v.  Xehlor,  60  *  Cushman  v.  Holjoke,  34  Me.  289. 

Me.  37 ;  Eldredge  v.  Smith,  13  Allen,  As  to  defective  package,  see  Gower  v, 

140 ;  see  supra,  §  661.  Van  Dedalzen,  3  Bing.  N.  G.  717. 

»  Wh.  on  Ev.  §  970 ;  Brown  ».  Thnrs-  •  Infra,  §  222. 
ton,  56  Me.  127;  Ansten  v.  Sawyer,  9 
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public  market,  as  to  which  the  only  implied  war-  domestic 
ranty  is  that  as  far  as  the  seller  knows  they  are  not  brfitT^^ 
unmarketable.*     Nor  does  this  implied  warranty 
extend  to  provisions  sold  for  merchandise  which  ^^  are  packed, 
inspected,  and  prepared  for  exportation."' 

§  913.  If  the  law  requires  that  an  article  before  sale  should 
be  stamped  in  a  particular  way,  then  the  article  con^jit^o,jg 
must  be  so  stamped  in  order  to  comply  with  the  imposed  by 

local  law 

conditions  of  sale  f  and  if  the  packing  is  to  be  in  a  mast  be 

particular  way,  then  this  must  be  attended  to  by  ^iSi^^^^^ 
the  vendor.^    The  goods,  also,  must  be  susceptible 
of  sale  by  the  local  law.* 

§  914.  When  there  is  a  sale  by  sample,  goods  delivered  must 

correspond  with  the  sample,  and  if  they  do  not,  they  ^^  ^^^^  ^ 

may  be  returned  by  the  purchaser.*    But  beyond  sample arti- 

cle  must 

this  the  implied  warranty  on  a  sale  by  sample  does  conform  to 
not  go.  If  the  goods  correspond  with  the  sample,  ®*™p^®- 
it  is  not  necessary  that  they  should  have  specific  merchantable 
qualities.'  A  warranty  by  sample,  however,  may  be  so  framed 
as  to  include  quantity  as  well  as  quality.^ — As  is  elsewhere 
shown,  on  a  sale  by  sample  the  purchaser  should  have  the 
means  of  inspection  and  examination.* 


I  Suprot  §  222 ;  Emmerton  v.  Mat-  Mass.  139 ;   Lothrop  v»  Otis,  7  Allen, 

thews,  7  H.  &  N.  586 ;  Smith  v.  Baker,  435  ;  Oneida  Man.  Co.  v»  Lawrence,  4 

40  L.  T.  261 ;  Burnby  v.  BoUett,  16  M.  Cow.   440 ;    Boorman    v.  Jenkins,   12 

k  W.  644.    As  to  fraud  in  warranty.  Wend.  566 ;  Moses  v.  Mead,  1  Denio, 

see  stqn-a,  §  263.  378 ;  Borrekins  v.  Bevan,  3  Rawle,  23 ; 

•  Story  on  Cont.  §  1078,  citing  Win-  Maute  v.  Gross,  66  Penn.  St.  250 ; 
sor  V.  Lombard,  18  Pick.  57 ;  Moses  r.  Boyd  i;.  Wilson,  83  Penn.  St.  314 ; 
Mead,  1  Denio,  378 ;  supra^  §  222.  Magee  v.  Billingsby,  3  Ala.  679. 

•  Elkins  r.  Parkhurst,  17  Vt.  105.  ?  Ibid ;  Parkinson  t;.  Lee,  2  East,  314 ; 

*  Clark  V.  Pinney,  7  Cow.  681 ;  2  Mody  v.  Greyson,  L.  R.  4  Ex.  49  ;  Dick- 
Pars,  on  Cont.  656.  son  v.  Zizinia,  10  C.  B.  602  ;  Beirne  v, 

*  Wh.  Con.  of  L.  §§  334  et  aeq.  See  Dord,  1  Selden,  95  ;  Cousinery  v.  Pear- 
jupra,  §  299.  saU,  40  N.  Y.  S.  C.  113  ;  Boyd  v.  Wil- 

<  SuprOf  §  225  ;   Benj.  on  Sales,  3d  son,  83  Penn.  St.  319 ;  see  other  oases. 

Am.  ed.  §  648 ;   Leake,  2d  ed.  408 ;  supra^  §  2^5. 

Hibbert  v,  Shee,  1  Camp.  113 ;  Wells  «  Azemar  v.  Casella,  L.  R.  2  C.  P. 

V.  Hopkins,  5  M.  &  W.  7 ;  Lorymer  v.  677. 

Smith,  1  ^.  &  C.  1 ;  Nichol  v.  Godts,  •  Supra,  §  585 ;  infra,  §  915. 
10  Ex.  191;   Bradford  v.  Manly,   13 
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§  915.  The  mere  exhibition  of  a  Barople  does  not  make  a 
sale  by  sample.    The  purchaser  may  waive  the  test 

Showing:         .  "^     1       ^  ,  .     *^  *     1         r  11 

BampieiB  by  Sample  and  require  an  express  warranty/  or  fall 
Bariiy^i^  back  On  his  own  personal  inspection  ;*  or  the  sample 
ing  by         may  be  expressly  stated  by  the  vendor  not  to  be 

given  as  a  standard,  and  the  purchaser  may  be  noti- 
fied to  purchase  at  his  own  risk  f  or  the  purchaser  may  not 
examine  the  sample,  but  rely  on  his  own  inspection.^    In  no 
one  of  these  cases  is  the  sale  by  sample. 
§  916.  When  goods  are  sold  by  sample,  or  when  they  are  sold  as 

answering  a  particular  description,  the  delivery  must 
sample  or  be  such  as  to  enable  the  purchaser  to  see  whether  the 
purchaser*^  good 8  correspond  with  the  description  or  the  sample, 
must  have    as  the  case  may  be.*     Hence  the  purchaser  is  not 

oppor-  •'  *^ 

tanityof  bound  to  acccpt  goods  in  a  closed  cask  which  the 
nepec  on.    ^^jj^^j,  declines  to  open;*  nor  where  the  vendor 

refuses  to  permit  him  to  select  the  goods  bought  out  of  a 
larger  quantity  which  the  vendor  has  sent  him;'  nor  where 
the  vendor  refuses  to  permit  a  comparison  of  the  bulk  with 
the  sample ;'  nor  where  the  inspection  is  made  ineffectual  by 
the  vendor's  default.'  Not  only  when  he  is  refused  inspec- 
tion, but  when  on  inspection  he  finds  the  goods  do  not  corre- 
spond with  the  sample,  is  the  purchaser  entitled  to  reject 
them.^^    If  the  vendor  refuses  to  resume  the  goods,  they  may 

1  Tye  V.  Fjnmore)  3  Camp.  462.  1  6.  &  C.  1 ;  Ishen^ood  v.  Whitmore, 

>  Barnard  v.  Kellogg,  10  WaU.  383.  11  M.  &  W.  347. 

*  Powell  V,  Horton,  2  Bing.  N.  C.  *  Isherwood  v.  Whitmore,  ut  supra, 
668  ;  Gardiner  v.  Gray,  4  Camp.  144 ;  '  BenJ.  on  Sales,  2d  Am.  ed.  §  701 ; 
Kellogg  V.  Barnard,  6  Blatoh.  279 ;  Dixon  v.  Fletcher,  3  M.  &  W.  146 ; 
10  WaU.  383 ;  Graff  v.  Foster,  67  Mo.  Hart  v.  Mills,  15  M.  &  W.  85 ;  Nichol- 
512 ;  see  Russell  v,  Nioolopulo,  8  C.  B.  son  v,  Bradfleld  Union,  L.  R.  1  Q.  B. 
N.  S.  362 ;  Heilbutt  v.  Hickson,  L.  R.  620. 

7  C.  P.  438 ;  Oneida  Man.  Co.  v.  Law-  "  Toalmin  v,  Headlej,   2  C.   &  K. 

rence,  4  Cow.  440 ;    Beirne  v.  Dord,  2  157 ;  Lorymer  v.  Smith,  1  B.  &  C.  1. 

Sandf.  89  ;  1  Selden,  95 ;  Day  v.  Ra-  *  Heilbutt  v.  Hickson,  L.  R.  7  C.  P. 

guet,  14  Minn.  273.  438. 

*  Salisbury  v.  Stainer^  19  Wend.  ^  Heilbutt  v.  Hickson,  L.  R.  7  C.  P. 
159.  438 ;  Couston  v.  Chapman,  L.  R.  2  So. 

<  Supra,  §  565  ;  Benj.  on  Sales,  3d  Ap.  250 ;  Grimoldby  v.  Wells,  L.  R.  10 
Am.  ed.  §§  594,  648,  695,  701,  896;  C.  P.391;  Park  v.  Tool  Co., 4  Lansing, 
Leake,  2d  ed.  827 ;  Lorymer  v.  Smith,    103i 
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be  sold  by  the  purchaser  at  the  vendor's  risk.^    The  burden  of 
proving  correspondence  in. such  cases  is  on  the  vendor.' 

§  917.  It  is  not  necessary,  if  a  large  lot  is  sold,  that  each 
item  should  correspond  with   the    sample.    It  is 
enough  if   there  is    an    average    correspondence.*  co^re-^^ 
And,  in    any  view,  it  is  admissible  to  prove  a  JJ5?S**®°*^® 
custom  that,  upon  a  sale  of  berries  in  bags  by   sample  is 

,         ,  ,  o        J     enough. 

sample,  the  sample  represents  the  average  quality 
of  the  entire  lot  sold.^ 

§  918.  A  vendor  may,  notwithstanding  the  correspondence 
with  the  sample,  be  held  liable  for  breach  of  an 
express  agreement  of  merchantability.*    A  sample,  ^a^be**^ 
also,  is  assumed  to  be  free  from  secret  defects.*  'But  added  to 
the  sample  excludes  implied  warranty.^  '*°^^''' 

V.  RBSOISSION. 

§  919.  We  have  already  seen  that  rescission  may  be  granted 
on  the  application  of  a  party  who  has  made  a  con- 
tract under  a  mistake  ;*    and  so  when  the  other  perform- 
party  fails  to  perform  in  whole  or  in  part.*    We  condition 
have  also  seen  that  to  obtain  rescission,  the  party  ^J^^^* 
seekins:  relief  must  do  equity  :^*  that  he  cannot  have  may  be 

rescinded. 

relief  when  the  other  party  has  suffered  serious 
damage  by  his  conduct ;"  that  his  election  to  ratify  is  final, 
and  that  he  cannot  ratify  in  part  and  rescind  in  part ;"  and  that 
ratification  may  be  by  conduct.^*  We  have  further  seen  that 
when  there  is  a  part  performance,  and  prevention  on  the  other 
side,  the  party  partially  performing  may  recover  on  a  quantum 
meruit  for  what  he  has  done.^^  It  should  now  be  noticed  in 
addition  that  a  contract  will  not  in  general  be  rescinded  on 

^  Mesemore  v.  Shot  Co.,  40  N.  T.  438.     Bat  see  Dickinson  v.  Gay,  7 

422;  Gill  v.  Kanffman,  16  Kan.  671.  Allen,  34;  and  mpra,  §  225. 

*  Merriman  v*  Chapman,  32  Conn.        f  Supra,  §§  225,  914. 
146.  B  Supra,,  §  282. 

*  Leonard  v.  Fowler,  44  N.  T.  289 ;        *  Supra,  §§  282,  293. 
see  aupra,  §  225.  ^  Supra,  4  ^5. 

*  Schnitzer    v.    Print   Works,    114       "  Supra,  §  286. 
Mass.  123.  u  Supra,  §  290. 

*  Mody  9.  Gregson,  L.  R.  4  Ex.  49.  »  Supra,  §  288. 

*  Heilbutt  V.  Hickson,  L.  R.  7  C.  P.       "  Supra,  §§  579,  712. 
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the  application  of  one  party  on  the  ground  of  non-performance 
by  the  other  party,  unless  the  party  claiming  relief  does 
equity  by  putting  the  other  party  as  far  as  possible  in  the 
position  he  would  have  been  in  had  the  contract  not  been 
executed.^  Thus,  a  sale  of  real  estate,  after  conveyance,  can- 
not be  rescinded  without  reconveyance  ;*  nor  can  the  purchaser 
of  a  chattel  rescind  the  sale  without  tendering  it,  if  it  have 
any  value,  to  the  vendor.^  But  where  the  vendor,  on  an  ex- 
ecutory sale  of  chattels,  has  delivered,  and  the  vendee  has  re- 
ceived, a  part  of  the  aggregate  to  be  delivered,  and  the  vendor 
then  makes  default  as  to  the  remainder,  which  remainder  is 
susceptible  of  accurate  liquidation,  the  vendee  may  rescind 
the  contract,  and  recover  back  the  corresponding  portion  of 
the  purchase-money.^  Subject  to  these  qualifications,  whenever 
^^  one  party  to  a  contract  refuses  to  execute  any  substantial 
part  of  the  agreement,  he  thereby  gives  to  the  other  party 
the  option  to  rescind  the  entire  contract."'  A  party,  also, 
who  prevents  the  performance  of  a  condition  by  the  other 
party,  or  waives  the  performance,  cannot  complain  of  the  non- 
performance.* When  one  party,  also,  is  prevented  from  per- 
formance by  casus^  the  other  may  rescind.'  But  the  right 
to  rescind  must  be  exercised  within  reasonable  time,  though 
mere  lapse  of  time  does  not  estop,  unless  there  be  laches.^ 

1  Hant  V.  Silk,  5  East,  449  ;  Clough  •  Tisdale  v.  Bnckmore,  33  Me.  461 ; 

V.  R.  R.,  L.  R.  7  Ex.  26  ;  Fitt  v.  Gas-  aetcheU  v.  Chase,  37  N.  H.  110;  Per- 

Banet,4M.  &a.  898;  Lyon  v.  Bertram,  lej  o.  Baloh,  23  Piok.  282;  Dorr  r. 

20  How.  U.  S.  149  ;  Potter  v.  Titoomb,  Fisher,  1  Gush.  271. 

22  Me.  300  ;  Gook  v.  Gilman,  34  N.  H.  «  HiU  v.  Reeve,  11  Met.  288  ;    citing 

556 ;  Hammond  v.  Baokmaster,  22  Vt.  Johnson  r.  Johnson,  3  B.  &  P.  162 ; 

375  ;   Conner  v.  Henderson,  15  Mass.  Min^r  v.  Bradley,  22  Pick.  457 ;  Hay- 

319  ;  Thayer  r.  Turner,  8  Met.  (Mass.)  den  v.  Reynolds,  54  Iowa,  157. 

550 ;  Bartlett  v.  Drake,  100  Mass.  176;  «  BeU,  J.,  Webb  v.  Stone,  24  N.  H. 

Barton  v,  Stewart,  3  Wend.  236  ;  John-  288  ;  and  see  to  same  effect,  tupra,  §§ 

son  V.  Titns,   2  Hill,  606 ;   Pittsburg  263,  579,  712. 

Turnpike  Co.  v.  Com.,  2  Watts,  433 ;  •  Supra,  §  602  et  seq. 

Babcock  v.  Case,  61   Penn.   St.  427 ;  ^  Supra,  §  323. 

Morrow  v,  Rees,   69  Penn.  St.   368 ;  b  Supra,  §  289 ;  De  Bussche  v.  Alt, 

Benson  v.  Cowell,  52  Iowa,  137.  L.  R.  8  Gh.  D.  314 ;  Towers  v.  Barrett, 

'  Tisdale  v,  Buokmore,  33  Me.  461 ;  1  T.  R.   136 ;    Hodgson  r.   Davies,   2 

Perley  v.  Balch,  23  Pick.  283  ;  PearsoU  Camp.    530 ;     Veazie  r.   WiUiams,  3 

V.  Chapin,  44  Penn.  St.  9  ;  and  cases  Story,  612 ;  Pence  v.  Langdon,  99  U. 

cited  supra,  §§  285  ei  s$q.  S.  581 ;  Webb  r.  Stone,  24  N.  H.  282 ; 
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Whether  there  has  been  undue  delay  is  a  question  in  part  of 
law  and  in  part  of  fact  to  be  decided  by  the  jury  under  the 
direction  of  the  court.^  But  there  can  be  no  rescission  on  a 
mere  qualified  refusal  on  the  other  side  to  perform.' 

GetcheU  r.  Chase,  37  N.  H.  110 ;  Gates       ^  Kingsley  v.  Wallis,  14  Me.   57 ; 

r.  Bliss,  43  Vt.  299  ;  Saratoga  R.  R.  v.    Holbrook  v.  Burt,  22  Piok.  546. 

Row,  24  Wend.  74 ;  Masson  v.  Bovet,  1        '  Davison  v,  Jersey   Co.,  71  N.  Y. 

Denio,  69;   Relf  v.  Eberlj,  23  Iowa,    333. 

467. 
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CHAPTER  XXIX. 


PAYMENT. 


I.  Appbopbiatioh. 

Appropriation  of  pajment  to  be  in  ao- 
oordance  with  debtor's  intent,  §  923. 

Intent  to  be  inferred  from  circom- 
stances,  §  924. 

Insolvent  distribution  must  be  equal, 
§925. 

Right  is  one  which  third  parties  cannot 
exercise,  §  926. 

If  debtor  does  not  appropriate,  creditor 
may  do  so,  §  927. 

By  Roman  law,  creditor  is  regarded  as 
the  debtor's  agent  in  appropriation, 
§928. 

In  our  law  this  agency  is  not  recog- 
nised, §  929. 

Creditor  may  appropriate  to  debts  not 
recoverable,  §  930. 

Debts  overdue  preferred,  §  931. 

Creditor's  election  continues  until  com- 
municated, §  932. 

In  accounts  where  there  is  no  designa- 
tion, first  debt  is  to  be  paid,  §  933. 

In  other  oases,  the  law  divides  equita- 
bly, §  934. 

II.  Pabtial  Patxeitt. 

Receipt  for  less  sum  may  extinguish 
debt  if  there  be  distinctive  considera- 
tion, §  935. 

Plaintiff,  by  suing  part  of  claim  to 
Judgment,  may  extinguish  the  whole, 
§936. 

Fractional  payment  may  extinguish 
larger  unliquidated  claim,  §  937. 

III.  Receipts. 

Receipt  open  to  explanation  by  parol, 
§  938. 
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Receipts  may  estop  as  to  third  parties, 

§939. 
One  of  several  joint  receivers  may  show 

that  the  money  was  received  by  his 

associates,  §  940. 
Releases  must  be  under  seal,  or  must 

have  consideration,  §  941. 

IV.  Patmbitt  bt  and  to  Agents,  Execu- 
TOBS,  Tbustbbs,  and  Joint  Dbbtobs. 

Payment  by  third  party  on  behalf  of 

debtor  may  discharge  debt,  §  942. 
Payment  to  an  agent  is  payment  to 

principal,  §  943. 
So  of  payment  to  solicitor  or  attorney, 

§944. 
Factors  and  auctioneers  may  receive 

payment,  but  not  brokers,  §  945. 
Payment  to  partner  is  payment  to  firm, 

§946. 
Executors  may  give  receipts,  §  947. ' 
Trustees  have  only  limited  power  to 

receipt,  §  948. 
Payment  by  one  Joint  debtor  discharges 

the  other,  §  949. 
Payment  to  one  Joint  creditor  releases 

debt,  §  950. 
Joint  deposit  in  bank    can   only  be 

drawn  out  by  Joint  order,  §  951. 
Purchase  by  stranger  may  be  to  take 

assignment  of  debt,  §.  952. 

v.  Patmbnt  bt  Nbgotiablb  Papbb. 

Receipt  of  check  prima  fade  proof  of 

payment,  §  953. 
Negotiable  security  may  be  taken  as 

mere  collateral,  §  954. 
Question  one  of  inference,  §  955* 


OHAP.  XXIX.] 


PATMENT. 


[§  928. 


Acceptance  of  immatore  negotiable 
paper  on  aoconnt  operates  as  condi- 
tional payment,  §  956. 

Negotiable  paper  may  be  accepted  in 
satisfaction,  §  957. 

May  bar  snit  when  holder  by  negli- 
gence releases  paper,  §  958. 

If  passed  to  others,  or  lost  or  altered, 
this  may  bar  snit,  §  959. 

Void  secnrity  no  payment,  §  960. 

VI.  Patxbht  in  Bank  Notbs. 
Valid  when  a  legal  tender,  §  961. 

VII.  Patmbnt  by  Lbtteb. 

Snificient  when  in  accordance  with  in- 
structions, §  962. 


VIII.   PaTMBHT  in  GbODB,  AND  SeT-OPP. 

Payment  in  goods  may.,  by  agreement, 

be  equivalent  to  payment  in  money, 

§963. 
Set-oiT,  when  agreed  to,  equivalent  to 

payment,  §  964. 
Debts  excluded  by  statute,  and  illegal 

debts,  §  966. 

IX.  Efpbgt  op  Patxbnt. 

Damages  for  detention  of  debt  limited 

to  interest,  §  966. 
After   suit    brought,    payment    must 

cover  interest  and  costs,  §  967* 


I.   APPROPRIATION. 

§  928.  Supposing  several  distinct  debts  are  due  from  A.  to 
B.,  and  B.  transmits  to  A.  funds  only  sufficient  to  j^ppropda- 
pay  a  part  of  those  debts,  the  question  arises  as  to  tionof  pay- 
wbich  of  them  the  money  is  to  be  applied.    And  in  accord- 
the  first  rule  to  be  observed  is,  that  if  the  debtor  debtor's^ 
designates  the  debt  that  is  to  be  extinguished  first,  ^°^°^- 
the  money  must  be  appropriated  to  pay  that  debt  ;^  and  if  the 
creditor  accept  the  money,  it  goes  to  the  specific  debt,*  no 
matter  what  he  may  say  at  the  time.'    And  an  appropriation 
once  designated  cannot  be  changed  by  the  creditor  without 
the  debtor's  assent.^ 


1  story  £q.  Jur.  12th  ed.  §§  4596 
et  seq,;  Leake,  2d  ed.  914;  Chitty  on 
Cont.  11th  Am.  ed.  1110;  Clayton's 
case,  1  Mer.  605 ;  Simson  v,  Ingham,  2 
B.  &  C.  72 ;  Mills  v.  Fowkes,  5  Bing. 
N.  C.  461 ;  Cremer  v.  Higginson,  1 
Mason,  338;  U.  S.  v.  Wardyrell,  5 
Mason,  85  ;  Franklin  Bk.  v.  Cooper,  36 
Me.  222 ;  Pierce  v.  Knight,  31  Vt.  701 ; 
Smuller  r.  Union  Canal  Co.,  37  Penn. 
St.  68 ;  Lee  v.  Early,  44  Md.  80 ;  Pin- 
dall  V.  Bank,  10  Leigh,  481 ;  Miller  r. 
TreveUian,  2  Rob.  Va.  2;  Nutall  v. 
Brannin,  5  Bash,  11 ;  McDaniel  r. 
Barnes,  5  Bush,  183. 


'  Croft  v.  Lumley,  5  E.  &  B.  680 
Kitchin  v,  Hawkins,  L.  R.  2  C.  P.  31 
Kershaw  v.  Kirkpatrick,  L.  R.  3  Ap 
Cas.  345 ;  King  v.  Andrews,  30  Ind 
429  ;  Champenois  v.  Fort,  45  Miss.  355 

*  Benj.  on  Sales,  3d  Am.  ed.  §  746 
Peters  v.  Anderson,  5  Taunt.  596 
Waller  v.  Lacy,  1  M.  &  G.  54 ;  Reed  v 
Boardman,  20  Pick.  441. 

*  Levystein    v.  Whitman,   59    Ala 
345.    The  student  will  find  an  elabor 
ate  essay  on  the  topic  in  the  text  in 
Ihering's  Jahr.  for  1874,  vol.  14,  under 
the  title  "Auf  welche  yon  mehreren 
Forderungen  eine  geleistate  Zahlung 
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§  924.]  CONTRACTS.  [CHAP.  XXIX. 

§  924.  If  the  debtor  do  not  expressly  designate  the  debt 

Intent  to  be  *^*^  ^®  ^  ^®  extinguished  by  the  payment,  his  in- 
inferred  tent  as  to  the  appropriation  of  the  payment  may  be 
circam-  inferred  from  all  the  circumstances  of  the  case.^ 
Btances.  Thus  it  fias  been  held  that  the  proceeds  of  a  mort- 
gaged estate  will  be  appropriated  to  the  discharge  of  the  mort- 
gage debt,  though  there  were  earlier  debts  due  from  the  same 
debtor  to  the  same  creditor,  supposing  no  one  of  these  debts  is 
a  specific  lien  on  the  fund.'  When  one  of  two  debts  is  dis- 
puted, and  the  other  is  admitted,  the  payment  will  be  pre- 
sumed to  have  been  intended  by  the  debtor  to  have  been  appro- 
priated to  the  undisputed  debt.* — Intention  may  be  proved  by 
parol  evidence  of  directions  given  by  the  debtor.*  But  "  the 
mere  avowal  of  an  intention  to  apply  a  fund  or  have  it  applied 
in  a  particular  way,  has  never  yet  been  held  to  be  an  applica- 
tion of  it."^ — When  a  payment  is  of  a  sum  precisely  the  same 

absareohnen   ist,  yon  Henrioi,  Vice-  Marsh.  621 ;  Libbj  v.  Hopkins,  Sup. 

Pr&sident  im  Kdniglicli  Prenss.  Ober-  Ct.  U.  S.  1882;  25  A.  L.  J.  153  ;  U.  S. 

tribunal.*'  v.  Eckford,   17  Pet.  251 ;    Blackstone 

1  ChittjonCont.  llthAm.ed.  nil;  Bank  v.  HIU,  10  Pick.   129;  Rosseau 

Leake,  2d  ed.  915  ;  Benj.  on  Sales,  8d  v.  Cull,  14  Vt.  83 ;  Selleck  v.  Turnpike 

Am.  ed.  §  747 ;  Newmaroh  v.  Clay,  14  Co.,  18  Conn.  453 ;  Adams  Ex.  Co.  v. 

East,  244 ;  Robert  v.  Garnie,  3  Caines,  Black,  62  Ind.  128.    That  the  Intent  of 

14 ;  Foster  v.  MoGraw,  64  Penn.  St.  the  debtor  may  be  inferred  from  extrin- 

464 ;  McKelvey  v.  Jarvis,  87  Penn.  St.  sic  facts,  see  Waters  r.  Tompkins,  2 

414 ;  Young  v.  English,  7  Beav.  10 ;  Cr.  M.  &  R.  723 ;  SUrrett  v.  Barber,  20 

Nash  V.  Hodgson,  6  D.  M.  &  G.  474;  Me.  457;  Robinson  t;.  Doolittle,  12  Vt. 

Tayloe   r.  Sandiford,   7    Wheat.   14;  246 ;  Gwlnn  r.  Whitaker,  1  Har.  &  J. 

Hunt  V,  Brewer,  68  Me.  262 ;  Scott  v.  754 ;  Dorsey  v,  Gassaway,  2  Har.  &  J. 

Ray,  18  Pick.  361 ;  Mitchell  v.  Dall,  2  402 ;  Lindsey  v,  Stevens,  5  Dana,  104; 

Har.  k  G.  159 ;  4  Gill  k  J.  361 ;  Fowke  see  Ramsom  v.  Thomas,  10  Ired.  165. 

V.  Bowie,  4  Har.  &  J.  566  ;  Pickett  v.  •  Burnt;.  Boulton,  2C.  B.  476  ;  West 

Bank,  32  Ark.  346 ;  see  Leyystein  v.  Branch  Bank  v,  Moorhead,  5  W.  &  S. 

Whitman,  59  Ala.  845 ;  Jones  v.  Ma-  542 ;  Scott  v,  Fisher,  4  T.  B.  Monroe, 

ney,  7  Lea  (Tenn.)  341 ;  TruUinger  v,  387 ;  see  Stone  v,  Seymours,  15  Wend. 

Kofoed,  7  Oreg.  228.  19  ;   and  cases  infra,  §  934 ;  but  see, 

'  Stoveld  V.  Bade,  4  Bing.  154 ;  San-  contra^  Field  v,  Holland,  6  Cranch,  8. 

ders  V.  Knox,  57  Ala.  80 ;  Pattison  v.  *  Wittkowsky  i;.   Reld,  182   N.  C. 

Hall,  9  Cow.  747 ;  and  cases  infray  §  116. ,  But  see  Brice  v.  Hamilton,  12  S. 

929.    And  see  generally  as  sustaining  C.  32. 

the  position  of  the  text,  Baker  v.  Stack-  *  Gordon,  J.,  Guthrie's  Ap.,  92  Penn. 

poole,  9  Cow.  420  ;  Martin  v.  Draker,  5  St.   272,  citing  Beans  v.  Bullitt,   57 

Watts,  544;  Bosley  t;.  Porter,  4  J.  J.  Penn.  St.  221. 
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CHAP.  XXIX.]  PAYMENT.  [§  926. 

as  the  amount  of  one  of  several  debts,  the  presumption  is  that 
it  was  intended  to  pay  that  debt.^ — A  debtor  who  owes  both 
individually  and  as  executor  in  distinct  debts  is  supposed,  all 
other  things  being  equal,  to  intend  to  pay  his  own  debt.'  And 
when  he  pays  out  of  partnership  funds,  the  inference  is  it  is  to 
a  partnership  debt.* — When,  upon  the  death  of  a  partner,  the 
surviving  partners  continue  to  deal  with  a  particular  creditor, 
and  payments  are  made  him  by  the  surviving  partners  on  a 
continuous  account,  the  payment  is  to  be  appropriated  to  the 
partnership  debts.^ — But  the  circumstance  that  the  debtor 
sent  t^  money  through  a  party  who  was  his  security  for  one 
of  several  debts  he  owed  the  payee,  is  not  sufficient  ground  to 
infer  that  the  payment  was  meant  by  the  debtor  to  go  to  the 
debt  thus  secured.' 

§  925.  When  a  creditor  holds  several  claims  against  an  in- 
solvent debtor,  and  when  a  specific  sum  is  sent  to 
him  on  account  of  these  debts,  the  object  being  to  dMribu^* 
effect  a  composition  for  debts,  there  must  be  equality  ^°  ™"*' 
of  appropriation,  and  the  creditor  cannot  apply  the 
money  to  the  reduction  of  debts  for  which  he  holds  security, 
leaving  others  unreduced.* — Where  a  surety  has  paid  the  debt 
in  full,  the  creditor  "will  be  trustee  for  him  as  to  the  claim  to 
the  composition  upon  that  debt.^    The  same  rule  applies  with 
dividends  in  bankruptcy;   they  are  appropriated   ratably  in  * 
payment  of  all  the  debts."* 

§  926.  The  right  of  appropriation  cannot  be  exercised  by 
any  but  debtor  and  creditor.    No  third  party  can  be  heard 


>  Marryatta  v.  White,  2  Stark.  102 
and  see  Shaw  v.  Picton,  4  B.  &  C.  715 
Eirby  v,  MarlboroiLgh,  2  M.  &  S.  18 


Williams  v.  Rawlinson,  3  Bing.  71 ;  2 
Parsons,  633 ;  citing  Smith  v.  Wigley, 
3  Moore  &  S.  174 ;  Livermore  v.  Rand, 

Roberts  v.  Garnie,  3  Caines,  14 ;  see    6  Fost.  85. 

Tayloev.  Sandiford,  7  Wheat.  14 ;  Stone        •  Mitchell  v.  Dall,  4  Gill  &  J.  361. 

r.  Seymour,  15  Wend.  19  ;  Mitchell  v.        •  Bardwell  v.  Lydall,  7  Bing.  489 ; 

Dall,  2  H.  &  Gill,  160 ;  Soott  r.  Fisher,    Thompson  v.  Hadson,  L.  R.  6  Ch.  320 ; 

4  T.  B.  Mon.  387.  see  Merrimack  Bk.  r.  Brown,  12  N.  H. 

>  Goddard  v.  Coz,  2  Strange,  1194 ;    320 ;    Com.   Bk.   r.   Canningh&m,   24 
Sawyer  v.  Tappan,  14  N.  H.  352 ;  Fowke    Pick.  270. 

p.  Bowie,  4  Har.  k  J.  566.  i  Paley  v.  Field,  12  Ves.  435. 

>  Thompson  r.  Brown,  M.  &  M.  40.  >  Leake,  2d  ed.  916,  citing  Raikes  v. 
«  Simson  o.  Ingham,  2  B.  &  C.  65 ;    Todd,  8  A.  &  £.  846. 
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§  927.]  CONTRACTS.  [CHAP.  XXIX. 

for  the  purpose  of  compelling  any  specific  appropriations.^ 
Right  Is  "^^^  ^  surety  cannot  compel  such  an  application  of 
one  which  payments  by  the  creditor  as  would  most  relieve  him  * 
tiee  canDot  If,  however,  such  may  be  inferred  to  be  the  intention 
exerc  se.  ^^  ^^^  debtor,  the  payment  will  be  appropriated  to 
relieve  the  surety.' 

§  927.  If  the  debtor  does  not  expressly  appropriate,  and  if 
If  debtor  there  are  no  circumstances  from  which  an  implied 
do  not  ap-  appropriation  on  his  part  may  be  inferred,  the  right 
creditor  '  of  designation,  according  to  the  weight  of  authority 
may  do  so.  j^  England  and  the  United  States,  is  ^h  the 
creditor.  Hence,  if  there  be  no  designation  by  the  debtor,  ex- 
press or  implied,  no  matter  what  may  be  the  grade  of  the  debt, 
the  creditor  may  select  it  for  payment,  in  preference  to  other 
debts  of  higher  sanction.  Thus  he  may  prefer  a  simple  con- 
tract debt  to  a  specialty.^  If  the  debtor's  intent  is  ascertain- 
able, however,  that  of  the  creditor  must  yield.*  And  where 
a  creditor  holds  two  claims  against  a  debtor  who  pays  in 
money  without  designation,  one  of  those  claims  being  on  the 
creditor's  individual  account,  and  the  other  on  his  account  as 
trustee,  the  creditor  cannot  absorb  the  payment  in  his'own 
debt,  to  the  exclusion  of  the  debt  due  his  cestui  que  trusts 


^  Gordon  v.  Hobart,  2  Story,  264.  35  ;  Davis  Sewing  Machine  v,  Bnchlis, 

«  Wright  V.   Hickling,   L.   R.   2  C.  89  HI.  237;  Hamilton  r.  Benbnry,  2 

P.  199 ;  see  Plomer  v.  Long,  1  Stark.  Hajw.  385 ;  Brioe  v,  Hamilton,  12  S. 

122.  C.  32 ;  Hargroves  v.  Cooke,  15  Ga.  321 ; 

»  Marrjatte  v.  White,  2  Stark.  101 ;  Allen  w.  Mining  Co.,  73  Mo.  688 ;  Trul- 

bat  see  Postmaster-General  v.  Nor  veil,  linger  v.  Kofoed,  7  Oregon,  228 ;  see 

Gilpin,  106.  other  cases  cited  infra. 

<  Infra^  §§  930  et  seq, ;  Peters  v.  An-  •  Supra,  §  924 ;  Reed  r.  Boardman, 

derson,  5  Tannt.   596 ;  Bosangust  v.  20  Pick.  441. 

Wray,  6  Taunt.  597 ;  Cremer  v.  Hig-  »  Cole  v.  Trull,  9  Pick.  325  ;  Scott  v, 

ginson,  1  Mason,  338 ;  Commonwealth  Ray,  18  Pick.  361 ;  see  Mahaiwe  Bank 

Nat.  Bank  v.  Mech.  Nat.  Bank,  94  U.  v.  Peck,  127  Mass.  298.   That  a  creditor 

S.  437 ;  Mayor  of  Alexandria  v,  Patton,  may  appropriate  by  our  law  at  his  eleo- 

4    Cranch,    317 ;    Franklin    Bank    v.  tion,  in  all  oases  where  the  debtor  does 

Cooper,  36  Me.  222 ;  Pierce  t;.  Knight,  not  appropriate,  see  infra,  §  929 ;  and 

31  Vt.  701 ;  Harding  v.  Tefft,  75  N.  Y.  see  Harding  v.  Wormley,  8  Baxt.  678 ; 

461 ;  SmuUer  v.  Union  Canal  Co.,  37  Hyatt  v,  Clements,  65  Ind.  12. 
Penn.  St.  68 ;  Lewis  v.  Pease,  85  lU. 
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OHAP.  XXIX.]  PATHEKT.  [§  928. 

§  928.  A  debtor  who  makes  a  payment  to  a  creditor  to 
whom  he  owes  several  debts,  has  the  riffht,  accord-   ^  „ 

•  By  Roman 

ing  to  the  Roman  law,  to  determine  the  debt  to  law  credit, 
which  the  payment  is  to  be  appropriated.  If  he  ^^eTas 
omits  to  do  this,  the  tests  are  as  follows:  (1)  The  *^®^^^^^'* 
most  pressing  debt  is  to  be  first  paid.  (2)  If  all  the  appropria- 
debts  are  equally  pressing,  the  oldest  has  the  prefer- 
ence. (8)  If  all  are  of  the  same  date,  then  there  is  to  be  an 
eqaal  apportionment.  The  reasoning  is  that  a  debtor  who 
leaves  it  to  the  creditor  under  such  circumstances,  creates 
thereby  an  agency,  and  the  creditor  is  bound  in  such  matters 
by  the  ordinary  rules  of  agency,  and  must  adopt  the  mode  of 
appropriation  that  would  be  most  beneficial  to  the  debt(M*. 
Hence,  by  this  view,  when  the  payment  is  made  on  account  of 
principal  and  interest,  the  appropriation  goes  first  to  interest 
and  then  to  principal.^  The  Q-erman  code  takes  another  view 
of  this  vexed  question,  rejecting  the  theory  that  the  creditor 
in  such  cases  is  to  act  as  the  debtor's  agent,  and  making  the 
creditor's  interest  the  test.  If,  therefore,  there  is  *io  desig- 
nation by  the  debtor,  the  payment  is  to  be  appropriated  as 
follows:  (1)  The  debt  first  called  in  to  be  first  paid.  (2)  If  all 
are  of  the  same  date,  then  the  debt  which  has  the  least  security 
is  to  be  first  paid.  (3)  If  all  stand  in  this  respect  on  the  same 
footing,  then  that  bearing  the  highest  interest  is  to  be  first  ex- 
tinguished. (4)  If  all  are  in  this  respect  alike,  then  the  oldest 
has  priority.  (5)  If  these  tests  all  fail,  then  the  debts  are  to 
be  paid  pari  passu.*  The  Austrian  code,  on  the  other  hand, 
follows  the  Roman  law  as  above  given.' 

I  L.  1-8,  D.  h.  t. ;  L.  1,  C.  h.  t. ;  L.  '  Kooh,  §  165. 

48,  94,  §  3  ;  L.  97,  103,  D.  h.  t.  Several  *  The  Roman  law  is  thus  correctlj 

learned  treatises  have  been  published  stated  by  Tindal,  C.  J. :  **  In  the  ab- 

on  this  topic:  Mittag,  specimen  de  sola-  sence  of  anj  express  declaration  hy 

tione,  quae  fit  ab  eo,  qni  ex  plnribns  either,  the  inqniry  was  what  applica- 

causis  debitor  alterins  existit.   1795.  tion  would  be  most  beneficial  to  the 

Omelin,  diss,  degravior  causa,  in  quam  debtor.''    Clayton's  case,  1  Mer.  606. 

a  debitore  ex  pluribus  causis  solutio  An  exposition  of  the  Roman  law  will 

facta    praesumitur.   Tub.   1801.      See  be  found  in  the  Am.   Law  Mag.  for 

Story's  Eq.  Jur.  12th  Am.  ed.  §  459  a ;  April,  1843,  and  in  Pattison  r.  Hull,  9 

Poth.  Pand.  Lib.  46,  tit.  43,  art.  1.  Cow.  773  et  se^. ;  see,  also,  1  Am.  Lead. 

An  analysis  of  the  positions  of  Pothier  Cas.  123  et  acq. 

will  be  found  in  Story,  ut  supra,  , 

VOL.  II.— 19  89 


§  980.]  CONTRACTS.  [CHAP.  XXIX. 

§  929.  The  English  rule  is  that  when  there  is  no  designa- 
tion by  the  debtor,  the  creditor,  as  we  have  seen, 
this^Sry  ^*®  *^®  Tight  of  appropriation.    "  According  to  the 
I  ^S^^'     **^  ^^  England,  the  debtor,"  it  is  said  by  Tindal, 

I  C.  J.,  "  may,  in  the  first  instance,  appropriate  the 

payment,  sdvitur  in  modum  solventis  ;  if  he  omit  to  do  so,  the 
creditor  may  make  the  appropriation,  recipitur  in  modum  red- 
pientis"^  He  may  appropriate  the  payment,  therefore,  in  the 
way  most  favorable  to  himself  and  least  favorable  to  his 
debtor.'  If  he  has  a  security  for  several  debts,  he  may  appro- 
priate the  proceeds  to  any  one  of  the  debts  he  may  desire  first 
to  extinguish.'  But  funds  arising  from  a  security  for  a  parti- 
cular debt,  must  be  appropriated  to  pay  that  debt.*  On  the 
other  hand,  where  the  debts  consisted  in  a  mortgage  and  a  book 
account,  it  was  held  that  an  undesignated  payment  should  be 
given  to  the  mortgage,  as  most  conducive  to  the  interests  of 
the  debtor ;'  and  on  the  same  principle  undesignated  payments 
will  be  applied  to  debts  bearing  interest  in  preference  to  debts 
not  bearing  interest.' 
§  930.  A  creditor,  also,  under  the  English  system,  may  ap- 
propriate a  payment  to  a  claim  not  recoverable  by 
nu^appro-  ^ctiou,  provided  there  is  a  sufficient  consideration 
priate  to       to  support  the  claim.^    Even  a  debt  barred  by  the 

1  HiUs  V.  Fowkee,  5  Bing.  N.  C.  461 ;  Harding  r.  Tifft,  75  N.  Y.  461.    See 

see  Clayton's  ease,  1  Mer.  605.  Ramsaj  v.  Warner,  97  Iftass.  8,  13,  14, 

'  Leake,  2d  ed.  918 ;  BenJ.  on  Sales,  for  discussion  of  this  topic  bj  Hoar,  J., 

3d  Am.  ed.  §  748  ;  Peters  v.  Anderson,  and  see  Field  v,  Holland,  6  Cranch,.  8. 

5  Taunt.  596  ;  Bosanqnet  v.  Wray,  6  *  Stoveld  v.  Bade,  4  Bing.  154 ;  Pat- 
Taunt.  597 ;  Goddard  v.  Hodges,  1  C.  tison  v.  Hall,  9  Cow.  747 ;  Sanders  v. 

6  M.  33 ;  Eirbj  i;.  Marlborough,  2  M.  Knox,  57  Ala.  80 ;  and  see  cases  stqyruj 
&  8. 18 ;  Cremer  v.  Higginson,  1  Mason,  §  924.  That  the  creditor's  interest  is 
338  ;  Com.  Nat.  Bk.  v.  Mech.Nat.  Bk.,  the  test,  see  farther  Field  v.  Holland, 
94  U.  S.  437 ;  Shipsej  v.  Bowerj  Bk.,  6  Cranoh,  8 ;  Briggs  v.  Williams,  2  Vt. 
59  N.  Y.  485  ;  Harding  v.  Tifft,  76  N.  283 ;  Capen  i;.  Alden,  5  Met.  268. 

Y.  461 ;  Smaller  v.  Union  Canal  Co.,  •  Pattison  v,  Hull,  9  Cow.  747. 

37  Penn.  St.  68 ;  Lewis  v.  Pease,  85  111.  *  McTarish  v.  Carroll,  1  Md.  Ch.  160 ; 

35  ;  Daris  Sewing  Machine  v.  Buckles,  Bussejr  v.  Gant,  10  Humph.  238 ;  and 

89  111.  237 ;  /ones  v.  Eilgore,  2  Rich,  see  Ch.  on  Cont.  11th  Am.  ed.  1114, 

Eq.  64;  Caxwell  v.  De  Vaughan,  55  citing  farther  Briggs  v.  Williams,  2  Vt. 

Ga.  643;  see  Upham  v.  Lefavour,  11  286;  Dows  v.  Morewood,  10  Barb.  183. 

Met.  184.  '  Leake,  2d  ed.  919  ;  Benj.  on  Sales, 

•  Dickin  ex  parte,  L.  R.  20  Eq.  767 ;  3d  Am.  ed.  §  748;  Arnold  v.  Poole,  4 
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statate  of  limitation  may  be  thus  paid.^    The  cred-  d«^<»  i^o* 

,  ,  .      "^  lit.,.  recoverable 

itor  may  also  appropriate  to  a  debt  whtch  is  not  re- 
coverable under  the  statute  of  frauds,'  or  for  which,  by  local 
law,  no  suit  can  be  brought ;  e.  ^.,  debts  to  which  local  penal- 
ties are  attached.'  But  the  creditor  cannot  apply  a  payment 
to  a  debt  in  itself  illegal,  as  ^'  a  claim  for  usurious  interest,  a 
charge  for  articles  sold  contrary  to  law,  and  the  like."^  I^or 
can  he  appropriate  to  an  unfounded  claim  for  which  there  is 
no  legal  or  equitable  consideration.* — Where  there  are  two 
classes  of  claims,  one  legal  and  the  other  illegal,  a  payment 
not  specially  designated  will  be  appropriated  to  the  discharge 
of  the  legal  debt,'  and  there  can  be  no  appropriation  by  the 
creditor  to  a  debt  which  is  for  a  consideration  explicitly  pro- 
hibited by  the  lex  fori  J — An  appropriation  by  the  creditor  so 
as  to  extinguish  part  of  a  debt  barred  by  the  statute  of  limi- 
tations, does  not  take  the  remainder  of  the  debt  out  of  the 
statute.' 


H.  &  G.  860 ;  Philpott  v.  Jonee,  2  A.  &  v.  Hanson,  11  Gush.  44 ;  Parohman  v, 

£.  41 ;  Owens  v.  Denton,  1  C.  M.  &  R.  M'Einney,  12  Sm.  &  M.  631. 

712.  >  Leake,  2d  ed»  920 ;  BenJ.  on  Sales, 

>  MiUs  V,  Fowkes,  5  Bing.  N.  C.  456 ;  3d  Am.  ed.  §  749  ;  Nash  v.  Hodgson,  6 

Waogb  V.  Cope,  6  M.  &  W.  824 ;  Ashby  D.  M.  &  G.  474 ;  Lamprell  v,  Billericaj 

o.  James,  11  M.  &  W.  542 ;  Jackson  v.  Union,  3  Ex.  283 ;  James  v.  Child,  2 

Barker,  1  Dill.  311 ;  Mnrphy  v.  Web-  Cr.  &  J.  678 ;   West  Branch  Bk.  v. 

ber,  61  Me.  478 ;  Brown  r.  Barnes,  67  Moorehead,  5  W.  &  S.  542;  Quiglej  v. 

He.  535  ;   Bancroft  v,  Dumas,  21  Vt.  Duffey,  52  Iowa,  610 ;  Scheffer  v.  Tozier, 

456  ;  and  cases  cited  tn/ra,  §  933 ;  Pond  25  Minn.  478. 

V.  WUliams,  1  Graj,  630;  Ramsaj  v,  *  BenJ.  on  Sales,  3d  Api.  ed.  §  748; 

Warner,  97  Mass.  8 ;  but  see  Bum  v.  Wright  v,  Laing,  3  B.  &  C.  165 ;  Cald- 

Bonlton,  2  C.  B.  476 ;  Wood  v.  Wylds,  well  v,  Wentworth,  14  N.  H.  431 ;  Kid- 

6  Bng.  Ark.  754  ;  Moniteau  Bk.  v.  Mil-  der  v,  Norris,  18  N.  H.  532 ;  Bancroft 

ler,  73  Mo.  187.  v.  Dumas,  21  Vt.  456 ;  Rohan  v.  Han- 

*  Hajnes  v.  Nice,  100  Mass.  327.  son,  11  Cush.  44;  Warren  v»  Chapman, 

*  Dawson  v.  Remnant,  6  Esp.  24,  105  Mass.  87 ;  Huffiitater  v.  Hayes,  64 
which  Mr.  BenJ.  (Sales,  3d  Am.  ed.  §  Barb.  573;  Albert  v.  Lindau,  46  Md.  334. 
788)  tells  us  is  approred  in  Laycook  v,  ^  Starkej  u,  Gabbj,  1  Cr.  &  Diz,  248 ; 
Pickles,  4  B.  &  S.  507 ;  Philpott  v.  Phillips  v.  Moses,  65  Me.  70 ;  CaldweU 
Jones,  2  Ad.  &  E.  41 ;  Crookshank  r.  v.  Wentworth;  14  N.  H.  431 ;  Bancroft 
Rose,  5  C.  &  P.  19.  v.  Dumas,  21  Vt.  456  ;  Rohan  v,  Han- 

*  Storj  Bq.  Jur.  12th  ed.  §  4596 ;  son,  11  Cush.  44 ;  Ramsay  v.  Warner, 
citing  Caldwell  v.  Wentworth,  14  N.  H.  97  Mass.  8 ;  Warren  v.  Chapman,  105 
431 ;    Ayer  o.   Hawkins,   19  Vt.  26 ;  Mass.  87. 

Bancroft  v.  Dumas,  21  Vt.  456 ;  Rohan  >  Nash  v.  Hodgson,  6  M.  &  G.  474 ; 
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§  982.]  CONTRACTS.  [CHAP.  XXIX. 

§  981.  When  a  payment  is  made,  without  designation,  it 
will  be  applied  to  a  debt  which  is  due,  in  preference 
oYerdue  to  One  not  yet  matured.^  A  debt  abeolutely  dae 
preferred.  ^j||  ^^^  j^  ^^j j  •  ^^  ppeferonce  to  a  debt  due  contin- 
gently.^ 

§  932.  The  creditor  is  entitled  to  reserve  his  election  until 
Creditor's  ^*  ^®  ucccssary  for  him  to  render  an  account  to  the 
election  debtor,  or  until  he  is  otherwise  called  upon  to  re- 
until  com.  port  his  action.'  Whether  and  when  an  election 
municated.  ^^^^  place,  is  to  be  inferred,  in  absence  of  direct 
statement  by  him,  from  all  the  circumstances  of  the  case.^  He 
is  not  precluded  by  a  mere  private  entry  on  his  books,  not 

Ramsajr  v.  Warner,  97  Mass.  8.  In  ^  Benj.  on  Sales,  3d  Am.  ed.  §  747| 
Ramsay  v,  Warner,  97  Mass.  13,  14,  note  n' ;  McDowell  v.  Blackstone  Ca- 
Hoar,  J.,  said  :  *'  The  debtor  is  not  pre-  nal,  5  Mason,  11 ;  Caldwell  t;.  Went- 
sumed  to  hare  intended  to  renew  a  worth,  14  N.  H.  431 ;  Baker  v.  Stack- 
promise  which  is  no  longer  legally  poole,  9  Cow.  420 ;  Stone  v.  Seymour, 
binding  upon  him,  although  he  has  15  Wend.  19 ;  Seymour  v.  Sexton,  10 
put  it  into  his  creditor's  power  to  sat-  Watts,  265  ;  Law  v.  Sutherland,  5 
isfy  pro  tanto  a  claim  upon  which  he  Grat.  357 ;  Bacon  v.  Brown,  1  Bibb, 
has  lost  his  legal  remedy.  But  when  334 ;  Bobe  v.  Stickney,  36  Ala.  482 ; 
there  are  several  ascertained  and  ad-  see  Hunter  v,  Osterhoudt,  11  Barb.  33. 
mitted  debts,  none  of  which  are  barred  '  Portland  Bank  v.  Brown,  22  Me. 
by  the  statute,  and  a  payment  is  made  295  ;  Niagara  Bk.  v.  Rosevelt,  9  Cow. 
without  an  application  of  it  by  the  409. 

debtor,  we  think  a  different  rule  ap-  *  Simson  v.  Ingham,  2  B.  &  C.  65 ;  3 

plies,   and  that  the   payment,  when  D.  &  R.  249;  Seymour  v.  MarWn,  11 

applied  by  the  creditor,  has  all  the  Barb.  80 ;  Dorsey  v.  Wayman,  6  Gill, 

effect  upon  the  debt  to  which  it  is  ap-  59  ;  cited  BenJ.  on  Sales,  3  Am.  ed.  § 

plied  that  it  would  have  if  it  had  749 ;  and  see  Emery  v.  Tichout,  13  Vt. 

been  made  by  the  debtor  expressly  on  16 ;    Stamford    Bk.   v.    Benedict,    15 

account  of   it.      This  distinction  be-  Conn.  438 ;  Smith  r.  Lloyd,  11  Leigh, 

tween  debts  barred  by  the  statute  at  517 ;  Heilbron  v.  Bissell,  1  Bailey  Eq. 

the  time  when  the  payment  is  made,  435. 

and  those  not  then  barred,  was  ex-  *  Shaw  r.  Picton,  4  B.  &  C.  715 ;  S. 

pressly  recognized  in  Pond  r.  Williams,  C,  7  D.  &  R.  201;   Frazer  r.  Bunn, 

1  Gray,  630.     See  Nash  v.  Hodgson,  6  8  C.  &  P.  704 ;  Williams  r.  Griffith,  5 

De  G.  M.  &  G.  474;  Ayer  v.  Haskins,  M.  &  W.  300;  Starrett  i;.  Barber,  20 

19  Vt.  26 ;  Bancroft  v.  Dumas,  21  Vt.  Me.  457 ;   Seymour  v.  Van  Slyck,  8 

456 ;  Armistead  v.  Brooks,  18  Ark.  521 ;  Wend.  403 ;  Alleu  r.  Culver,  3  Denio, 

Burr  V.  Burr,  36  Penn.  St.  284.— Tfte  284;  Heilbron  v,  BisseU,  1  Bailey  Eq. 

debtor  must  be  held  to  intend  the  full  ^ect  430 ;  Brady  v.  Hill,  1  Mo.  315. 
of  a  payment  upon  whatever  debt  the  creditor 
may  elect  to  apply  it,^^ 
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communicated  to  the  debtor,  from  appropriating  as  he  thinks 
best.^  So  far  as  concerns  third  parties,  he  must  make  the 
election  in  a  reasonable  time,  but  so  far  as  concerns  the  debtor 
he  may  hold  back  the  election  until  called  upon  by  the  debtor 
to  act.*  But  when  once  the  application  is  communicated  to 
the  debtor,  it  oannot  be  recalled.'  On  the  other  hand,  a 
debtor  who  receives  without  objection  an  account  current 
from  his  creditor  appropriating  payments  to  less  onerous  debts 
ratifies  by  his  silence  the  appropriation  so  made.* — The  debt- 
.or's  right  of  designation  cannot  be  defeated  by  the  creditor 
appropriating  the  money  before  the  debtor  has  had  the  oppor- 
tunity of  exercising  his  discretion.* 

§  938.  According  to  Sir  W.  Grant,  "there  is  no  room  [in  ac- 
counts] for  any  other  appropriation  than  that  which 

i»  xi-  J       •         !-•   V  xi.  '    ^  -t  In  accounts 

arises  from  the  order  in  which  the  receipts  and  pay  when  there 
ments  take  place  and  are  carried  into  the  account ;  nation^,^rft 
presumably  it  is  the  sum  first  paid  in  that  is  first  ?®^*l"^^^ 
drawn  out;  it  is  the  first  item  on  the  debit  side  of 
the  account  which  is  discharged  or  reduced  by  the  first  item  on 
the  credit  side ;  the  appropriation  is  made  by  the  very  act  of 
setting  the  two  items  against  each  other.  Upon  that  principle 
all  accounts  are  settled,  and  particularly  cash  accounts.''^  Even 
when  payments  are  made  on  a  banker's  account,  deposits  against 
drafts,  the  items  paid  in. go  to  balance  those  paid  out,  though 
some  of  the  items  paid  in  turn  out  to  be  trust  moneys.^  This 
view  has  been  accepted  in  the  United  States.'   This,  however, 

1  Simson  v.  Ingham,  tU  supra  ;  Qey-  *  Clajrton's  case,  1  Mer.  608 ;  adopted 

moar  v.  Maryin,  11  Barb.  80;  Dorsej  Leake,  2d  ed.  917;  Benj.  on  Sales,  3d 

r.  Wagman,  6  Oill,  59.  Am.  ed.  §  748 ;  Bodenham  v.  Purchas, 

«  Bosanqnet  v,  Wray,  6  Taunt.  597 ;  2  B.  &  Aid.  39 ;  WiUiams  v.  Griffith, 

Mayor,  etc.  v.  Patten,  4  Cranch,  317.  5  M.  &  W.  300 ;  Brown  v,  Adams,  L.  R. 

*  See  oases  cited  nipra,  Hilton  v.  Bur-  4  Ch.  764  ;  Thompson  v.  Hudson,  L.-R. 
ley,  2  N.  H.  193;  Seymour  v.  Marvin,  6  Ch.  Ap.  320;  Simson  t*.  Cooke,  1 
11  Barb.  80 ;  McMaster  v.  Merrick,  41  Bing.  452 ;  Bloom  v.  Kern,  30  La.  An. 
Mich.  505  ;  see  generally  Portland  Bk.  Part  II.  1263.  See  Cabada  v.  De  Jongh, 
V.  Brown,  22  Me.  295  ;  Emery  v.  Tick-  10  Phila.  422. 

out,  13  Vt.  15  ;  Stamford  Bk.  v.  Bene-  '  Brown  i;.  Adams^  L.  R.  4  Ch.  764. 

diet,  15  Conn.  438.  *  1   Chitty  on   Cont.  11th  Am.  ed. 

«  McLear  v.  Hunsicker,  30  La.  An.  ^6 ;  Benj.  on  Sales,  3d  Am.  ed.  §  748 ; 

Pt.  II.  1225.  Story  Eq.  Jur.  12th  ed.  §  4596 ;  Story 

•  Waller  r.  Lacy,  1  M.  &  G.  54.  on  Cont.  §  1154 ;  U.  S.  v.  Wardwell,  5 
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is  on  the  suppoflition  that  there  is  no  specific  designation 
by  either  debtor  or  creditor.^  Nor  does  the  fact  that  the 
earlier  debts  are  barred  by  the  statute  of  limitations  preclude 
the  application  of  items  in  a  general  account  to  such  earlier 
debts.'  But  the  presumption  of  appropriation  in  order  of  date 
may  be  overcome  by  proof  of  an  understanding  to  the  con- 
trary, which  understanding  may  be  inferred  from  all  the  facts." 
The  presumption,  however,  is  not  rebutted  by  proof  that  the 
earlier  items  are  for  goods  sold  on  condition  that  they  are  not 
to  become  the  property  of  the  purchaser  till  paid  for,  although 
the  seller  made  a  memorandum  of  this  condition  in  the  book 
in  which  the  account  was  entered.^ — When  some  of  the  makers 
of  a  joint  and  several  note  make  payment  of  their  shares  of 
the  principal  and  interest  due  from  them  at  the  date  of  pay- 

Masoiii    82 ;  U.   S.   v,  Kirkpatrick,  9  on  this  principloi  to  extinguish  dt^bts 

Wheat.  720;  Jones  v.  IT.  S.,  7  How.  due  hj  the  original  firm.    Bodenham 

681 ;  Gass  v,  Stinson,  3  Sumn.  99 ;  MU-  v.  Purchas,  2  B.  &  Aid.  39  ;  Hooper  v, 

liken  v.  Tufts,  31  Me.  497  ;  CaldweU  r.  Keay,  L.  R.  1  Q.  B.  D.  178. 

Wentworth,  14  N.  H.  431 ;  Upham  v,  ^  WiUiams  v,  Griffith,  6  M.  &  W. 

Lefavour,  11  M«t.  184;  Crompton  r.  300;  Ash  by  v.  James,  11  M.  &  W.  642 ; 

Pratt,   105    Mass.   256  ;    Fairchild    v.  and  cases  cited  nipra,  §  930. 

Holby,  10  Conn.  175 ;  Jackson  i;.  John-  *  Leake,  2d  ed.  917 ;  BenJ.  on  Sales, 

son,  74  N.  T.  607 ;  Truscott  v.  King,  2  3d  Am.  ed.  §  748 ;  Henniker  v.  Wigg, 

Beld.  147;  Germ.  Luth.  Ch.  v,  Heise,  4  Q.  B.  792;  Bojs  in  re,  L.  R.  10  Eq. 

44  Md.  453 ;  Sprague  p.  Hasenwinkle,  467 ;  City  Discount  Co.  o.  McLean,  L. 

53  111.  419  ;  Hill  v.  Bobbins,  22  Mich.  R.  9  C.  P.  692. 

475 ;  Smith  v.  Lloyd,  11  Leigh,  618 ;  «  Crompton  v.  Pratt,  105  Mass.  255. 
Price  V,  Dowdy,  34  Ark.  285 ;  and  see  ''  The  money  paid  beyond  lawful  inter- 
generally  Postmaster-General  v.Furber,  est  on  account  of  a  debt  is  in  legal 
4  Mason,  336 ;  McEenzie  r.  Nevius,  22  effect  a  payment  upon  the  debt.  In 
Me.  138 ;  Miller  v.  MUler,  23  Me.  24 ;  this  case  the  fact  was  well  stated  as 
Dows  v.  Morewood,  10  Barb.  183 ;  Baker  constituting  payment,  and  the  objection 
V.  Stackpoole,  9  Cow.  435.  to  relief  on  that  lycount  cannot  be  sns- 

^  SuprOf  §  923.  In  Field  v.  Holland,  tained.  Each  debt  was  a  continuous 
6  Cranch,  8,  it  was  held  that  the  most  thing,  and  the  last  notes  given  in  re- 
precarious  security  should  be  paid  first,  newal  of  each  debt  repaid  only  what 
This,  however,  is  inconsistent  with  the  was  justly  remaining  due  upon  that 
general  current  of  authority..  4obt.     Upham  v.  Brimhall,   11  Met. 

When  a  firm  changes  its  member  526  ;  Auburn  Bank  v,  Lewis,  75  N.  Y. 

ship,  but  continue  to  deal  with  a  par-  516  ;  Hiatt  v.  Griswold,  5  Fed.  Rep. 

ticttlar  creditor  whose  claims  continue  573.''    Wheeler,  J.,  LoTcridge  v,  Lu*- 

to  run  on  unextinguished,  payments  ned,  U.  S.  Cir.  Ct.  N.  Y.  1881,  12  Rep. 

made  by  the  firm,  as  reconstituted,  go  324. 
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ment,  the  payment  is  to  be  applied  to  the  pro  rata  payment  of 
principal  as  well  as  of  interest  due  by  the  parties  so  paying.^ 

§  934.  Where  there  is  no  running  account,  and  no  designa- 
tion by  either  debtor  or  creditor,  then,  according  to 
Judge  Story,  *^  if  there  are  various  debts  due  to  the  cases  the 
creditor,  the  court  will  make  the  application  ac-  ^^tobiyf* 
cording  to  its  own  view  of  the  law  and  equity  of 
the  case.'''  If  we  take  the  theory  of  the  Roman  law,  that  the 
creditor  in  such  cases  acts  as  the  agent  of  the  debtor,  then  we 
would  appropriate  the  payment  in  such  a  way  as  to  best  pro- 
mote the  interests  of  a  debtor.  If  we  are  obliged  to  reject 
this  view,  then,  in  default  of  designation  on  either  side,  the 
court  must  appropriate  in  such  a  way  as  best  to  carry  out 
their  common  intention  as  developed  in  the  transactions  be- 
tween  them.'  Hence,  as  we  have  already  seen,  a  mortgage- 
debt  will  be  paid  in  preference  to  a  book-account  debt  ;^  and 
interest  will  be  extinguished  before  principal  is  reduced.^ 
— Where  an  agent  who  has  mingled  his  principal's  accounts 
with  his  own,  receives  a  remittance  from  a  debtor  to  both,  it 
has  been  held  that  it  should  be  divided  pro  rata  between  the 
two;*  though  the  better  view  would  be  that  where  the  agent 
is  in  the  wrong  in  mingling  the  accounts,  the  whole  payment 
should  go  to  the  principal.^ 


II.   PARTIAL  PAYMENT.      • 

I  935.  A  receipt  of  part  of  a  debt  operates  only  to  discharge 
the  debt  pro  tanto^  and  does  not,  without  an  agree-  Receipt  for 


1  Donaldson  o.  Cothran,  60  Ga.  603. 

s  Gtordon  v.  Hobart,  2  Story,  264. 

*  U.  S.  V.  Janav7,  7  Cranoh,  572 ; 
IT.  S.  V.  Wardwell,  5  Mason,  85 ;  Oass  v, 
Stinson,  3  Sumner,  98 ;  U.  9.  v,  Eirk- 
patrick,  9  Wheat.  720 ;  U.  S.  v.  Eok- 
ford,  17  Pet.  251 ;  1  How.  250 ;  Patti- 
son  V.  Hull,  9  Cow.  747 ;  Seymoar  v. 
Van  Slyok,  8  Wend.  403 ;  Smith  v. 
Llojd,  11  Leigh,  512 ;  MoCauley  v, 
Holtz,  62  Ind.  205;  Applegate  v. 
Koons,  74  Ind.  247  ;  Callahan  v.  Boaz- 
man,  21  Ala.  246 ;  see  Mahaiwe  Bk.  v. 


Peck,   127  Mass.   298;     Williams    v. 
Vance,  9  S.  C.  344. 

•  Pattison  v.  Hull,  9  Cow.  747  ;  cited 
supra,  §  929. 

•  Storj  V.  Liyingston,  13  Pet.  360 
Dean    v.    Williams,    17    Mass.  417 
People    V.   New  York,   5    Cow.   331 
Spires  v.  Hamot,  8  W.  &  S.  17;  and 
cases  cited  2  Ch.  on  Cont.  11th  Am. 
ed.  1114 

•  Barrett  v.  Lewis,  2  Pick.  123  ;  Cole 
V,  Trull,  9  Pick.  325 ;  Scott  v.  Raj,  18 
Pick.  361. 

1  Wh.  on  Ag.  §§  231,  523. 
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less  sum  ment  on  a  distinctive  consideration,  extinguish  the 
guish  debt,  remainder  of  the  debt.*  But  if  there  be  a  distinctive 
distin^ti^  consideration  for  the  release  of  the  residue,  it  ope- 
considerar  rates  as  an  extingaishment.^  This  has  been  held  to 
be  the  case  where  the  fractional  payment  is  made  as 
part  of  a  general  composition  by  which  there  is  to  be  a  general 
release  by  creditors  in  consideration  of  an  assignment  of  the 
debtor's  entire  property  ;'  where  specific  property  is  assigned 
which  the  creditor  could  not  otherwise  have  reached  ;*  where 
a  third  party  agrees  to  supply  security  for  the  fractional  pay- 
ment on  condition  of  the  release  or  make  such  payment 
in  cash  f  where  the  payment  is  anticipated  and  a  discount  is 
taken  oft'  for  this  reason  f  where  the  payment  is  part  of  a 
compromise  of  litigation  f  where  the  payment  is  of  a  negotia- 
ble security  which  gives  the  creditor  some  special  advantage  ;* 
and  where  the  payment  is  part  of  an  arrangement  with  other 
joint  debtors.*  Proof  of  payment  of  a  part,  also,  may  lead, 
with  other  circumstances,  to  the  inference  of  the  payment  of 
the  whole.^* — After  suit  is  brought,  payment  of  the  debt  with- 

1  Supra,  §  504;  infra,  §§  996  et  sp^j,,  *  Eaton  v.  Lincoln,   13  Mass.  424; 

Leake,  2d.  ed.  &88  ;  Camber  v.  Wane,  infra,  §  1001. 

1  Strange,  426 ;   1  Smith,   L.  C.  7th  «  Welby  v.  Drake,  1  C.  &  P.  657 ; 

Am.  ed.  595 ;   Fitoh  v.  Sutton,  5  East,  Henderson  v,  Stobart,  5  Ex.  99 ;  and 

230;    Down  r.   Hatcher,  10  A.  &  E.  cases  cited  supra,  §  504;  and  in/ra,  §§ 

121 ;  Mitchell  v.  Cragg,  10  M.  &  W.  1001-3. 

367 ;  Bailey  v.  Day,  26  Me.  88  ;  Blan-  •  Supra,  §  604 ;  Leake,  2d  ed.  888 ; 

chard  v,  Noyes,  3  N.  H.  618  ;  Wheeler  citing  PinnePs  case,  6  Co.  117  a ;  and 

V.  Wheeler,   11  Vt.   60;    Warren  v.  see  Smith  f.  Brown,  3  Hawks,  580; 

Skinner,  20  Conn.  659;  Harriman  v.  and  cases  cited  §  504;  and  infra,   §§ 

Harriman,  12  Gray,  341 ;  Seymour  v,  1000  et  geq. 

Minturn,  17  Johns.  169  :  Carraway  v,  7  Supra,  §  504 ;  Tayler  v.  Manners, 

Odeneal,   56  Miss.   223 ;    Cavaness  v.  L.  R.  1  Ch.  48 ;  Keen  v,  Vaughau,  48 

^oss,  33  Ark.  672.    As  to  creating  a  Penn.  St.  477 ;    and  see  cases  cited 

new  obligation,  see  supra,  §  852.  supra,  §§  198,  533. 

«  Infra,  §§  996  et  seq, ;  see  Cooper  v.  *  Supra,  §  604 ;  Sibree  v.  Tripp,   15 

Parker,  15    C.   B.    822 ;    Hinckley  v.  M.  &  W.  23 ;    Lichfield  v.  Green,  1  H. 

Arey,  27  Me.  362 ;  Milliken  v.  Brown,  &  N.  884 :   and  cases  cited  infra,  §§ 

1  Rawle,  391 ;  see  for  authorities  and  954, 1003  ;  Goddard  t;.  O'Brien,  46  L.  T. 

other  distinctions,  supra,   §  504.    That  N.  S.  306. 

this  takes  place  in  novation,  see  supra,  •  Milliken  r.  Brown,  1  Rawle,  391 ; 

§§  852  et  seq.  ***pra,  §  527. 

»  Steinman  v.  Magnus,  11  East.  390  ;  *°  Henderson  v,  Moore,  6  Cranch,  11. 
Evans  v,  Powis,  1  Ex.  601 ;  and  cases 
jited  infra,  §§  996  et  seq. 
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out  the  costs  does  not  relieve  the  debtor  from  liability  for  the 
costs.^    It  is  otherwise  when  suit  has  not  yet  been  brought.^ 

§  936.  A  plaintiff,  by  electing  to  take  judgment  fgr  part  of 
his  claim,  may  absorb  the  whole  claim  in  the  judg-   puintiffby 
ment.    "  The  plea  of  r^^ywdfcato  applies,  except  in   *f*ciaim** 
special  cases,  not  only  to  points  upon  which  the  tojudg- 
court  was  actually  required  to  form  an  opinion  and  extinguish 
pronounce  a  judgment,  but  to  every  point  which   ^'^^^®- 
properly  belonged  to  the  subject  of  litigation,  and  which  the 
parties,  exercising  reasonable  diligence,  might  have  brought 
forward."' — "There  is  nothing  in  this  language  applied  to 
the  facts  in  the  case,  however,"  so  it  has  been  declared  by 
high  authority  in  this  country,  "  which  gives  support  to  the 
doctrine  that  whenever,  in  one  action,  a  party  might  have 
brought  forward  a  particular  ground  of  recovery  or  defence, 
and  neglected  to  do  so,  he  is  in  a  subsequent  suit  between  the 
same  parties,  upon  a  different  cause  of  action,  precluded  from 
availing  himself  of  such  ground."^    But  a  creditor  who  arbi- 
trarily splits  up  any  one  cause  of  action  into  separate  suits 
exhausts  his  remedy  by  suing  the  first  suit  to  judgment.^ 

§  937.  "So  matter  how  great  may  be  the  amount  claimed  in 
a  suit  for  unliquidated  damages,  it  may  be  extin-  Fractional 
guished  by  a  comparatively  small  sum  paid  in  cash,  cas^  p&7- 
The  cash  element  in  the  payment  forms  the  con-  extinguuh 
sideration  ;  money  paid  in  hand  having  a  real  value  ifq^dat^ 
which  is  a  counterpoise  for  an  unliquidated  claim  *^*™- 
for  a  far  larger  amount.* 

*  Goodwin  v.  Gremer,  18  Q.  B.  767  ;  »  Wh.  on  Ev.  §  788  ;  Baker  v, 
Sterens  v.  Brings,  14  Vt.  44 ;  Emerson  Stinchfield,  67  Me.  363 ;  Warren  v. 
V,  White,  10  Graj,  361  ;  and  oaaes  Ck>mings,  6  Gush.  103 ;  Smith  v,  Jones, 
cited  in/ray  §§  970  et  geq.  16  Johns.  R.  229  ;  WiUard  v.  Sperry, 

'  Beaamont  v,  Greathead,  3  D.  &  L.  16  Johns.  R.  121 ;  Miller  v,  Govert,  1 

P.  G.  631.  Wend.  487 ;   Ingraham  v.  Hall,  11  8. 

*  Henderson  v,  Henderson,  3  Hare,  &  R.  78 ;  Nave  v.  Wilson,  33  Ind.  294 ; 
116 ;  Wigram,  V.-G. ;  see  Ghamlej  v,  Buford  v.  Kersej,  48  Miss.  643 ;  Wiok- 
Lord  Dnnsanj,  2  Soh.  k  L*.  718 ;  and  ersham  v,  Whedon,  33  Mo.  661 ;  and 
see  infra,  §  1007.  see  in/ray  §  1007. 

«  Field,  J.,  Cromwell  v.  Sac,  94  U.  S.  «  Wilkinson  v.  Bjers,  1  A.  &  E.  106. 
361 ;  see  Aarora  Gitj  v.  West,  7  Wall.  For  other  cases  see  stq^-a,  §§  621  a, 
82 ;  Howard  r.  Kimball,  66  Me.  308.        633,  868 ;  infra,  §  1000. 
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III.   RBCBIPTS. 

§  938.  A  receipt,  though  written,  is  open  to  parol  explana- 
Receipt  tion ;  and  the  party  by  whom  it  was  signed  may 
open  to  show,  as  against  the  other  party,  that  it  was  made 
tion  by  by  mistake,  or  does  not  exhibit  the  real  state  of 
^'^ '  facts.^    The  same  rule  exists  in  equity.*    Nor  is  the 

rule  limited  to  informal  receipts.  It  applies  to  bankers'  pass- 
books f  to  certificates  of  deposit  ;^  and  to  receipts  of  public 
officers.* — At  common  law,  it  should  be  remembered,  a  receipt 
under  seal  concludes  the  party  making  it,  although  in  equity, 
it  may  be  explained  or  set  aside  on  ground  of  mistake  or 
fraud.* — Parol  evidence,  also,  is  admissible  to  show  that  a 
warranty  is  incidental  to  an  informal  written  receipt  or  to  a 
bill  of  parcels.^ — Whether  a  receipt  for  a  recent  charge  leads 
to  the  inference  of  an  extinguishment  of  prior  claims  depends 
upon  all  the  circumstances  of  the  case.  Such  an  inference 
may  be  drawn  prima  facie  from  the  mere  fact  of  the  receipt  of 
the  later  charge,  but  it  is  open  to  rebuttal.* — Possession  of 
the  document,  also,  by  which  the  debt  is  expressed  leads  to 
an  inference  of  payment.*  Payment  may  also  be  inferred  in 
cases  where  an  employee,  who  was  in  the  prior  habit  of  com- 
ing regularly  for  his  wages,  left  his  employment  without  com- 

>  Wh.  on  Ev.   §  1064 ;    Graves  r.  deed  doei  not  estop,  but  may  be  dis- 

Key,  3  B.  &  Ad.  318  ;  Foster  v.  Daw-  puted  between  the  parties,  see  Lampon 

ber,  6  Ex.  848 ;  Edwards  r.  Hancher,  v.  Corke,  5  B.  &  Aid.  606. 

L.  R.  1  C.  P.  D.  Ill ;   Good  ex  parU,  i  BenJ.  on  Sales,  3d  Am.  ed.  §  622 ; 

L.  R.  5  C.  D.  46;  Richardson  v,  Beede,  AUen  v.  Pink,  4  M.  &  W.  140;   Brad- 

43  Me.   161 ;  Nelson  v.   Weeks,   111  ford  v.  Manly,  13  Mass.  137 ;  Stacy  v. 

Mass.    223 ;    GrinneU   v.   Spink,   128  Kemp,  97  Mass.  168 ;  Foot  v.  Bentley, 

Mass.  25 ;    Foster  v.  Newbrough,  58  44  N.  Y.  166 ;    Perrine  v.  Cooley,  10 

N.  Y.  481 ;   Middlesex  v.  Thomas,  20  Vroom,  449. 

N.  J.  £q.  39 ;    RusseU  v.  Church,  65  •  Wh.  on    Er.   §  1362 ;    ColseU  v. 

Penn.  St.  9  ;.  Walker  r.  Christian,  21  Budd,  1  Camp.  27 ;  Uodgen  v.  Wight, 

Grat.  291 ;  Ditch  v.  Vollhardt,  82  lU.  36  Me.  326 ;   Attleborough  i;.  Middle- 

134 ;  Wilson  v.  Derr,  69  N.  C.  137.  borough,  10  Pick.  378 ;    Crompton  v, 

s  Lee  V,  R.  R.,  6  Ch.  534.  Pratt,    105    Mass.    255 ;    Walton    r. 

*  Com.  Bk.  V.  Rhine,  3  Maoq.  So.  64.  Eldridge,    1    Allen,   203 ;    Deeker    v. 
4  Hotchkiss  V.  Mosher,  48  N.  Y.  478.  Livingston,  15  Johns.  479. 

*  Lewis  V,  Webber,  116  Mass.  450.  •  See  Wh.  on  Ev.  §  1362,  and  an- 

*  Baker  r.  Dewey,  1  B.  &  C.  704.    thorities  there  cited. 
That  a  receipt  of  purchase-money  in  a 
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plaint  of  non-payment,  and  made  no  suggestion  that  he  had 
not  been  fully  paid  until  several  years  had  elapsed.^ 

§  939.  While  receipts  may  be  explained  or  disputed  be- 
tween the  parties,  they  may  estop  as  to  third  par- 
ties.*   As  an  illustration  of  this  may  be  noticed  ma^^^p 
receipts  for  purchase  Ynoney  which  may  bind  the  m  to  third 
party  receipting  as  to  purchasers  without  notice, 
and  yet  be  open  to  explanation  between  the  parties.'    Be- 
tween the  insured  and  underwriter,  also,  a  receipt  by  a  broker, 
acting  as  agent  of  the  underwriter,  may  be  conclusive,  and 
yet  may  be  open  to  correction  between  the  broker  and  the 
underwriter.^    A  receipt  by  a  public  officer  may  be  in  like 
manner  an  estoppel  as  against  vendees  with  notice.^ 

§  940.  When  two  persons  sign  a  receipt  jointly,  it  is  admissi- 
ble for  one  of  them  to  show  that  he  acted  merely  as  one  of  sev- 
surety,  and  that  the  money  was  exclusively  received  J^j^*^^* 
by  the  other  party.*    One  of  several  trustees,  also,  niay  show 
who  have  signed  a  joint  receipt,  may  show  that  the  money  waa 
money  was  received  by  his  fellow  trustees,  and  that  J^^aseS.  ^^ 
he  himself  signed  under  circumstances  which  re-  ^^^^^es. 
lieve  him  from  liability.'    And  where  one  of  several  trustees 
receipts  for  a  debt  due  to  the  trust,  his  co-trustees  may  show 
that  the  receipt  •was  in  ftaud  of  their  rights.^ 

§  941.  The  law  with  regard  to  releases  is  here-  seieasea 
after  distinctively  discussed.    It  is  enough  at  this  un^gr^^eai 
place  to  say  that  to  enable  a  release  to  operate  as  dis-  or  must 
charging  a  claim,  it  must  be  either  under  seal,  or  cientcon. 
must  have  a  sufficient  consideration.*  sideratioa. 

1  Lnoas  r.  NovoBnieaki,  1  Esp.  296;  «  Jenkins  v.  Power,  6  M.  &  S.  287; 

Sellen  v.  Norman,  4  C.  &  P.  81.  Power  v.  Batcher,  10  B.  k  C.  329. 

«  Wh.  on  Ev.  §  1006  ;  Wyathr.  Hert-  »  Halsey  v.  Blood,  29  Penn.  St.  319. 

ford,  3  Bast,  147 ;  Jenkins  v.  Power,  6  <  Straton  &.  Rasball,  2  T.  R.  366. 

M.  &  S.  287.  ^  Westley  v.  Clark,  1  Eden,  367 ; 

s  Wh.  on  Et.  §  1066 ;  Bigelow  on  Brice  v.  Stokes,  11  Yes.  319. 

Est.  3d  ed.  47^-5 ;  Leake,  2d  ed.  905  ;  •  Skaife  v,  Jackson,  3  B.  &  C.  421 ; 

Xennedjr  v.  Green,  3  M.  &  K.  699  ;  Han-  Farrar  v,  Hutchinson,  9  A.  &  E.  641 ; 

ter  V.  Walters,  L.  R.  7  Ch.  75  ;  Cartls  and  see  Leake,  2d  ed.  902,  where  the 

9.  Wakefield,  15  Pick.  437 ;  Graves  v.  above  examples  are  given. 

Dudley,  20  N.  T.  76.  •  See  infra,  §§  1031  et  aeq. 
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IV.   PATMBNT  BT  AND  TO  AGENTS,  EXECUTORS,  TRUSTEES,  AND 

JOINT  DEBTORS. 

§  942.  A  payment  by  a  third  party  on  behalf  of  a  debtor, 
Payment  though  withoat  authority  at  the  time,  discharges 
by  a  third  the  debt  when  afterward  adopted  by  the  debtor,  but, 
beb/if°of  by  the  old  authorities,  not  till  then.^  But  before 
dfi^jJarg©*^  ratification  by  the  debtor  the  payment  made  by  a 
debt.  third  party  in  the  debtor's  behalf  may  be  recalled, 

and  the  money  received  back,  without  the  debtor's  consent.' 
In  England  the  prevalent  view  continues  to  be  that  a  payment 
by  a  stranger  of  a  debt  without  the  privity  of  the  debtor 
does  not  discharge  the  debt;'  though  this  has  been  ques- 
tioned, and  it  has  been  argued  that  when  a  debt  is  paid 
by  a  stranger  the  creditor  has  no  further  claim  on  it. — ***  In 
the  case  of  bills  of  exchange  a  payment  made  by  the  drawer 
or  endorser  to  the  holder  is  taken  to  operate  merely  in  dis- 
charge of  his  own  distinct  liability,  and  not  in  discharge  of 
the  acceptor ;  the  holder  may  afterwards  claim  the  full  amount 
against  the  acceptor,  and  so  far  as  he  has  been  paid  will  claim 
as  trustee  for  the  drawer  or  endorser  who  has  paid.^  But  if 
the  bill  has  been  accepted  for  the  accommodation  of  the  drawer, 
the  payment  by  him  will  discharge  the  biU  absolutely,  be- 
cause the  drawer  is  the  party  ultimately  liable."* — In  the 
Roman  law  payment  by  any  person  whatsoever  extinguished 
the  debt.  ^^iN'ec  tamen  interest  quis  solvat  utrum  ipse  qui 
debet,  analius  pro  eo;  liberatur  enim  et  alio  solvente,  sive 


1  Leake,  2d  ed.  913 ;  BenJ.  on  Sales, 
3d  Am.  ed.  §§  741,  756 ;  Read  v.  Gold- 
ring,  2  M.  &  S.  86 ;  Belshaw  v.  Bush, 
11  C.  B.  191 ;  Simpson  v.  Eggington, 
10  Ex.  845 ;  Walter  v.  James,  L.  R.  6 
Ex.  127 ;  see  infra,  §  1008. 

'  Walter  v.  James,  L.  R.  6  Ex.  127 ; 
see  comments  in  Benj.  on  Sales,  §  756. 

<  James  v.  Isaacs,  12  C.  B.  791 ; 
Kemp  V,  Balls,  10  Ex.  607;  Lucas  v. 
Wilkinson,  1  H.  &  N.  420.  That  such 
has  been  held  to  be  the  rule  in  Nevr 
York,  see  in/raf  §  1008. 

«  Willes,  J.,  in  Cook  v.  Lister,  3  0. 
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6.  N.  S.  594 ;  per  cur.  in  Thurman  v. 
Wild,  11  A.  &  E.  461,  cited  in  Leake, 
2d  ed.  912;  and  see  Jones  v.  Broad- 
hurst,  9  M.  &  Sc.  173 ;  Simpson  o.  Eg- 
gington, 10  Exch.  845.  In  this  coun- 
try the  rule  has  been  repudiated  in 
Ohio  and  Iowa,  see  infra,  §  1008. 

•  Jones  V.  Broadhurst,  9  C.  B.  173; 
Williams  v.  James,  15  Q.  B.  498  ;  Ran- 
dall V.  Moon,  12  C.  B.  261 ;  Thornton 
V.  Maynard,  L.  R.  10  C.  P.  695. 

<  Leake,  2d  ed.  913 ;  Lazarus  v. 
Cowie,  3  Q.  B.  459 ;  Cook  v.  Lister,  13 
G.  B.  N.  S.  543. 
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sciente,  sive  ignorante  debitore  vel  invito  solatio  fiat."^  The 
Roman  law,  however,  on  the  whole  question  of  unauthorized 
agency,  took  a  position  widely  difierent  from  our  own ;  the 
Boroan  law  in  many  cases  supporting  such  agency,  our 
law  in  all  cases  discountenancing  it.'  The  reasoning  already 
expressed  in  reference  to  the  policy  of  permitting  strangers 
to  meddle  in  contracts  to  which  they  are  not  parties,  applies  to 
the  question  of  permitting  strangers  to  extinguish  debts  they 
do  not  owe.  If  a  stranger  can  do  this,  he  may  acquire  a 
power  over  me  I  may  not  desire  to  concede.  There  may  be 
cases  in  which  it  may  be  to  my  advantage  to  keep  a  debt 
alive,  as  where  collateral  questions  of  domicil  or  taxation  may 
be  involved,  or  where,  recognizing  the  moral  obligation  of  a 
debt,  though  not  technically  due,  I  may  not  choose  to  have 
a  new  creditor  whom  I  do  not  like  imposed  on  me  in  the 
place  of  one  to  whom  I  am  used.  Even  supposing  paying 
the  debt  may  be  a  great  benefit  to  me,  no  one  should  be 
permitted  to  burden  me  with  a  great  benefit  without  my  con- 
sent. To  many  persons  the  acceptance  of  such  bounties 
would  be  intolerable;  and  the  fact  that  such  bounties* are  re- 
ceived may  in  other  cases  work  a  serious  injury  to  the  party 
receiving  them.  Tet  if  the  position  here  contested  be  sound, 
any  stranger  would  have  a  right  to  intervene  and  extinguish 
an  indebtedness  without  the  debtor's  consent ;  and  it  would  fol- 
low from  this  that  such  an  extinguishment  would  be  worked 
by  a  tender  by  a  stranger  as  well  as  by  a  payment.  Revoca- 
ble payments,  also,  cannot  bind ;  but  all  unratified  payments 
by  third  parties  are  revocable.  The  better  view  is  that  a 
payment  only  concludes  when  adopted  by  the  debtor;  though 
on  this  question  the  same  division  of  opinion  is  likely  to  exist 
in  our  courts  as  exists  in  reference  to  the  right  of  third  parties 
to  sue  on  contracts.' 

§  948.  Payment  made  in  the  usual  course  of  business,  either 
to  a  general  agent  of  the  principal,  or  to  an  agent  p^^mentto 
specially  authoriised  to  receive  the  debt,  concludes  the  an  agent 

1  Inst.  I.  3,  tit.  29, 1.  1008  ;  see  supra^  §§  786  et  seq.  for  oon- 

'  See  disonssion,  supra^  §  787.  troversy  on  this  question  in  general. 

*  See  for  farther  anthorities,  infra,  § 
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duiyautho-  principal.^ — ^The  conditions  of  a  general  agency,  or 
m^t^to*^  special  agency  in  the  above  sense,  are  discussed  in 
principal,  detail  in  another  work.* — Authority  to  receive  pay- 
ment does  not  authorize  payment  by  a  set-off  in  an  account 
between  the  agent  and  the  debtor  of  debts  due  from  the  agent, 
unless  this  be  in  conformity  with  a  course  of  dealing  of  which 
the  principal  has  notice.' 

§  944.  When  a  solicitor  is  employed  to  bring  suit,  a  pay- 
ment to  him  of  the  sum  in  controversy  extinguishes 
Payment  to  the  debt>  The  same  rule  applies  in  this  country  to 
attorney  i8  attorney 8-at  law  ;'  and  both  here  and  in  England  an 
prhici^.^^  attorney-at-law  may  compromise  a  suit  in  litigation 
so  as  to  bind  his  client,  if  the  transaction  be  bowafide.* 
But  payment  to  a  solicitor's  clerk,  without  special  authority, 
does  not  bind  the  principal.^  And  the  possession  of  mortgages 
or  other  securities  by  a  solicitor  does  not  imply  authority  to 
the  solicitor  to  receive  the  debt  due  on  the  security.*  And  an 
attorney-at-law  can  only  receive  currency  in  payment  of  debt.* 

1  See  Wh.  on  Agency,  §§  206,  5S0,  Wilson,  5  Heisk.  555 ;    Chapman  o. 

741,  783 ;  Catterall  v,  Hindle,  L.  R.  1  Cowles,  41  Ala.  103 ;  Renard  v.  Tnr- 

C.  P.  186  ;  S.  C,  L.  R.  2  C.  P.  368 ;  De  ner,  42  Ala.  117 ;  and  see  infra,  §  961. 

Valengin  r.  Duffy,  14  Pet.  282 ;  Corlles  *  Wh.  on  Ag.  §  690;  Powel  v.  Little, 

9.  Cummings,  6  Cow.  181 ;  Sangston  v.  1  W.  Bl.  8 ;  Croxer  r.  Pilling,  4  B.  & 

Maitland,  11  Gill  &  J.  286 ;  Marsh  v.  C.  28 ;  Bevins  v.  Hulme,  15  M.  &  W. 

Laforest,  1  La.  An.  7.  96 :  Swinfen  v.  Swinfen,  2  De  G.  &  J. 

'  Wh.  on  Agency,  §§  135  tt  aeq, ;  and  381 ;  Strauss  v.  Francis,  L.  R.  1  Q.  B. 

see  Noble  v.  Nugent,  89  lU.  522.  879 ;  Erwin  v.  Blake,  8  Pet.  18 ;  Brack- 

*  Leake,    3d    ed.   909  ;    Bartlett  v.  ett  r.  Norton^  4  Conn.  517. 

Pentland,   10  B.  &  C.  760 ;   Todd  v.  *  Wh.  on  Ag.  §  583. 

Beid,  4  B.   &  Aid.   605 ;   Stewart  v,  <  Wh.  on  Ag.  §  590. 

Aberdeiu,  4  M.  &  W.  211 ;  Underwood  i  Wh.    on  Neg.   §   604 ;    Kirton  v* 

r.  Nicholls,  7  C.  B.  239  ;  Catterall  v.  Braithwaite,  1  M.  &  W.  310. 

Hindle,    L.  R.   2  C.  P.   368  ;   Green-  «  Vinejr  v.  Chaplin,  2  D.  &  J.  468. 

wood  V.  Bums,  50  Mo.  52.     An  agent,  *  Wh.  on  Ag.  §  583.    That  an  attor- 

also,  can  onlj  receive  pajrment  in  law-  ney  is  liable  to  his  client  if  he  receive 

ful  currency.  Wh.  on  Ag.  §  210.  That  anything  but  legal  currency  in  pay- 
an  agent  is  limited  to  the  reception  of  •  ment  of  a  debt  sued  on,  see  Savoury  r. 

currency  in  payment  of  debt,  see  Fa-  Chapman,  8  Dow.  656 ;   Iiord  i;.  Bur- 

venc  V.  Bennett,  11  East,  38;  Todd  v.  bank,  18  Me.  178 ;  Patten  v.  FuUerton, 

Reid,   4  B.  &  Aid.  210 ;    Bartlett  v.  27  Me.  58 ;   Carter  v.  Taloott,  10  Vt. 

Pentland,  10  B.  &  C.  760  ;  Underwood  471 ;  Kellogg  v.  Gilbert,  10  Johns.  220; 

V.  Nicholls,  17  C.  B.  239 ;  Williams  v.  Huston  v.  Mitchell,  14  S.  &  R.  307 ; 

Evans,  L.  R.  1  Q.  B.  352 ;  Lumpkin  v.  Kent  v.  Rioards,  23  Md.  Ch.  392 ;  Wil- 
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§  945.  A  factor  is  entitled  to  receive  payment  and  give 
receipt  for  the  price  of  goods  sold  ;^  though  he  is 
restricted  to  the  reception  of  currency  which  is  a  Factore 

"'  and  auc- 

legal  tender;^  nor  can  he  set  off  his  private  debt  tioneers 
against  the  vendee.'   The  same  rule  obtains  as  to  an  ^Jm^^^ 
auctioneer  in  possession  of  goods,  unless  the  con-  j^rok^re. 
ditions  of  sale  limit  him  ;^  though  an  auctioneer  has 
no  authority  to  receive  an  acceptance  as  cash.*    Authority  to 
receive  payment,  however,  is  not  ordinarily  vested  in  a  broker 
not  entrusted  with  the .  possession  of  goods,  unless  a  contrary 
business  usage  be  shown.*    Whether  a  person  sitting  in  an 
office  or  shop  is  entitled  to  receive  payment  depends  upon 
whether  he  is  then  in  a  position  of  apparent  trust.^    If  he  is 
obviously  not  an  agent,  the  payment  does  not  hold.* 

§  946.  Payment  to  one  partner  is  a  payment  to  the  firm, 
each  partner  beinff  a  sccneral  aeent  of  the  firm  for 
the  collection  of  debts.*    It  is  otherwise,  however,  onepartner 

kinson   v,  Holloway,  7    Leigh,  277 ;  rie,  2  B.  &  A.  137 ;  Campbell  v,  Hassel, 

TrnmbuU  v,  Nicholson,   27  111.   149 ;  1  SUrk.  133 ;  Irwine  v,  Watsoxi;  L.  R. 

Child  V.  Dwight,  1  Dev.  &  Bat.  Eq.  5  Q.  B.  D.  102,  414 ;  Higgins  v.  Moore, 

171 ;  ^eter  v.  Haviland,  24  Ga.  252;  34  N.  Y.  417  ;  Doubleday  v.  Kress,  50 

Cost  V.  Genette,  1  Port.  (Ala.)  212:  N.  7.410;  Whiton  v.  Spring,  74N.Y. 

Perkins  v.  Grant,  2  La.  An.  328  ;  Rai-  169  ;  Peck  v.  Harriott,  6  S.  &  R.  149  ; 

ley  V.  Bagley,  19  La.  An.  172  ;  Garvin  Morris  v.  Ruddy,  5  C.  £.  Green,  236 ; 

V.  Lowry,  15  Miss.  24 ;  Wright  r.  Da-  Seiple  v.  Irwin,  30  Penn.  St.  513. 
ley,  26  Tex.  730 ;    Walker  v.  Soott,  13        ?  Wh.  on  Ag.  §§  128, 130,  801 ;  Eaye 

Ark.  644 ;  and  see  cases  nipra,  §  943.  r.  Brett,  5  Ex.  269  ;  Barrett  v.  Deere, 

1  Wh.  on  Ag.  §  741 ;  Drinkwater  v.  M.  &  M.  200  ;  Butler  v.  Maples,  9  Wall. 

Goodwin,  Cowp.  251 ;  Hornby  v.  Lacy,  766 ;  Jeffrey  v.  Bigelow,  13  Wend.  518 ; 

6  M.  &  S.  166 ;  Fish  v.  Kempton,  7  C.  Coegrove  v.  Ogden,  49  N.  Y.  255  ;  Dows 

B.  687.  V,  Green,  16  Barb.  72  ;  Adams  Ex.  Co. 

>  Catterall  v.  Hindle,  L.  R.  1  C.  B.  v,  Schleainger,  75  Penn.  St.  246 ;  An- 

186 ;  tn/ra,  §  961.  derson  v.  State,  22  Oh.  St.  305  ;  Lyell 

*  Ibid.;  infra,  §  1021.  v.  Sanborn,  2  Mich.  109  ;  see  Fleming 

*  Wh.  on  Ag.  §  642;  Sykes  v.  Giles,  v.  Hector,  2  M.  &  W.  181 ;  Harris  v. 
5  M.  &W.  645;  Williams  v.  Bvans,  L.  Bimmermann,  81  lU.  413;  Clark  r. 
R.  1  Q.  B.352;  Taylor  v.  Wilson,  11  Smith,  88  111.  298;  Eclipse  Windmill 
Met.  44 ;  Broughtoii  v,  Silloway,  114  Co.  v,  Thorson,  46  Iowa,  181  ;  Fatman 
Mass.  71 ;  Yourt  v.  Hopkins,  24  111.  v.  Leet,  41  Ind.  135 ;  Golding  v.  Mer- 
326.             '  chant,  43  Ala.  705. 

*  Williams  v.  Erans,  L.  R.  1  Q.  B.        *  Sanderson  v.  Bell,  2  Cr.  &  M.  804. 
352;  Townesv.Birchett,  12  Leigh,  173.        *  Leake,  2d  ed.  910;  Henderson  v. 

*  Wh.  on  Ag.  §  713 ;  Baring  v.  Cor-  Wild,  2  Camp.  661 ;  Porter  v.  Taylor, 
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to^yment  when  the  debtor  knows  that  the  firm  has  given 
notice  that  no  firm  debts  should  be  paid  to  the 
partner  in  question,  and  when  the  payment  is  made  in  fraad 
of  the  firm,  as  where  the  debtor's  debt  to  the  partner  is  set 
off  against  the  firm's  claim  against  the  debtor.^ 

§  947.  Executors  and  administrators  are  empowered  by  law 

to  fi:ive  receipts  for  purchase-money  on  sales  made 

may  ^ve      by  them,  and  the  purchaser  is,  therefore,  not  bound 

receipto.       ^^  ^^  ^^  ^j^^  application  of  the  purchase-money.' 

And  for  debts  generally,  any  one  of  several  executors  or  ad- 
ministrators is  entitled  to  give  receipts  which,  if  the  transac- 
tion be  bona  fide  and  the  payment  in  full,  will  operate  as  a  dis- 
charge.' Even  ^^a  devastavit  by  one  of  two  executors  or 
administrators  shall  not  charge  his  companion,  provided  he 
has  not  intentionally  or  otherwise  contributed  to  it."' 
§  948.  A  debtor  who  has  notice  that  his  nominal  creditor 
is  a  mere  trustee  for  another  person  of  whose  title 
have  only  he  is  advised,  has  been  held  bound  to  pay  the  money 
powerto  *^  ^^^  party  beneficially  interested,  supposing  that 
^ve  ,         there  is  nothing  in  the  power  creating  the  trust 

receipts.  ...  ,  .  .         .       * 

authorizing  the  trustee  to  give  receipts.'  A  pgwer, 
however,  to  a  trustee  to  give  receipts,  will  make  the  trustee's 
receipts,  received  bonafide^  a  discharge,  provided  the  terms  of 

6  M.  &  S.  156  ;  Gordon  v.  Ellis,  7  M.  &  shaw,  14  Pet.  166 ;  Gilman  v.  Healej 

G.  607 ;  Nottidge  t?.  Prichard,  2  CI.  &  55  Me.  120 ;   Shaw  v.  Berry,  35  Me 

F.  379 ;  Duff  v.  East  India  Co.,  15  Yes.  279  ;  Tuckerman  r.  Newhall,  17  Mass 

198;  Morse  v.  Bellows,   7  N.  H.  568;  581;   Ames  r.  Armstrong,    106  Mass 

Nojes  t^.  R.  R.,  30  Conn.  1 ;    Pierson  18;    Douglass  r.  Satterlie,  11  Johns 

17.    Hooker,   3    Johns.    68  ;    Shepard  16 ;  Bulkley  v,  Dayton,  14  Johns.  387 

V,   Ward,  8  Wend.   542;   Boswell  v.  Murray  v.  Blatohford,  1  Wend.  583 

Green,   1    Dutcher,   390;     Salmon  v.  Jackson  v.  Robinson,   4  Wend.  436 

Davis,  4  Binn.  375.  Bogert  v,  Hertell,  4  Hill,  492 ;  9  Paige 

«  Piercy  ©.  Fynney,  L.  R.  12  Bq.  69.  52 ;   Shreve  r.  Joyce,    7  Vroom,  48 

>Leake,2ded.  908;  Lewin  on  Trusts,  Devling  v.  Little,  26  Penn.   St.  502 

329 ;   Williams  on  Ex.   6th   Am.  ed.  Worth  r.  M'Aden,  1  Dev.  &  Bat.  Eq 

245,  946-8,  1820 ;  and  cases  cited  in  199 ;    Welkerson  v.  Wootten,  28  Ga 

next  note.  568 ;  Gaultney  v,  Nolan,  33  Miss.  569 

•  Leake,  2d  ed.  908 ;    Williams  on  Nettman  r.  Schramm,  23  Iowa,  521 

Ex.  6th  Am.  ed.  946-8  ;  Jacomb  r.  Har-  Weir  v.  Moeher,  19  Wis.  311. 

wood,  2  Yes.  Sen.  265  ;   Charlton  v.  «  Wms.  on  Ex.  6th  Am.  ed.  1620. 

Durham,  L.  R.  4  Ch.  433 ;  Williams  v.  •  Lewin    on    Trusts,   4th  ed.   310  ; 

Nixon,  2  Beav.  472;  Edmonds  r.Cren-  Leake,  2d  ed.  907. 
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the  power  be  followed  ;^  and  a  power  to  give  receipts  may  be 
implied  from  a  power  to  sell  for  the  payment  of  debts." — la 
England,  by  statute,  a  trustee  has  power  to  give  receipts  un- 
less precluded  by  the  power  under  which  he  holds.' 

§  949.  When  one  of  several  joint  debtors  pays  the  joint 
debt,  this  discharges  the  other  debtors  from  liability   p^  ^^^^ 
to  the  common  creditor.*   If,  however,  the  payment   by  one  joint 

M       X*     u  *•  u  1.-1T       •  debtor  di8- 

tum  out  not  to  be  operative,  as  where  a  bill  is  given  charges  the 
by  one  of  the  debtors  which  is  dishonored  at  ma^  ^^^®^' 
turity,  the' debt  is  revived  as  against  all  the  joint  debtors  ;• 
and  it  has  been  even  held,  that  where  a  payment  by  one  joint 
debtor  is  avoided  as  a  fraud  on  his  creditors,  and  the  money 
recovered  by  other  creditors  of  the  debtor  making  the  pay- 
ment, this  does  not  discharge  a  co-debtor  who  is  a  mere 
surety  for  the  debt.'  A  part  payment  by  one  joint  debtor 
operates  only  pro  tavto  in  favor  of  the  other  joint  debtor, 
though  it  was  accepted  in  satisfaction  of  the  claim  against  the 
debtor  so  paying.^  Whether  taking  a  bill  or  not  from  one  of 
severar  partners,  discharges  the  partnership  debt  in  case  of 
dishonor  of  the  paper,  has  been  much  discussed.  It  has  been 
held  that  it  does  if  it  was  so  intended  by  the  parties.'  The 
question*  whether  this  was  the  intention,  is  to  be  determined 
inferentially  from  all  the  facts.* 

§  950.  When  a  payment  is  made  bona  fde  to  one  of  several 
joint  creditors,  this  bars  the  debt  so  far  as  concerns  Payment  to 
all.*®   If,  however,  the  debtor  knew  that  the  creditor  creditor 

1  Leake,  2d  ed.  907 ;  citing  Elliott  v.  i  Walters  v.  Smith,  2  B.  &  Ad.,  889  ; 

Merryman,  1  Wh.  &  T.  Lead.  Ca.  58.  Field  &.  Robins,  8  A.  &  B.  90. 

•  Ibid. ;   Carlyon  v,  Tresoott,  L.  R.  •  Lyth  v,  Ault,  7  Exoh.  669 ;  Hart  r. 
20  £q.  348.  Alexander,  2  M.  &  W.  484 ;  overruling 

•  23  and  24  Vict.  o.  145.  Lodge  r.  Dioas,  3  B.  &  Aid.  611.    And 
^  Supra,  §§  831  etseq.,'  Leake,  2d  ed.    see  Harris  r.  Lindsay,  4  Wash.  C.  C. 

906 ;  Beaumont  r.  Greathead,  2  C.  B.  98 ;  Chase  v.  Vaughan,  30  Me.  412 ; 

494 ;  Thome  v.  Smith,  10  C.  B.  659.  Arnold  u.  Camp,  12  Johns.  409  ;  Smith 

As  to  liability  of  joint  debtors  gene-  v.  Rogers,   17  Johns.  340 ;     Eean  v. 

rally,  see  supra,  §§  824  et  seq.  Dufresne,  3  S.  &  R.  233 ;  Bernard  v, 

•  Bottomley  v.  Nuttall,  5  C.  B.  N.  S.  Torrence,  5  Gill  &  J.  383. 

122 ;  Keay  v.  Fenwick,  L.  R.  1  C.  P.        ^  gee  Waydell  v.  Luer,    3   Denio, 
B.  745.  410 ;  and  cases  cited  above. 

•  Petty  V.  Cooke,  L.  R.  6  Q.  B.  790.         ^  St^a,  §§  814  et  seq.;  Wallace  v. 
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§  953.J  CONTRACTS.  [CHAP.  XXIX. 

releases       had  no  authority  to  receive  the  payment,  or  that 
^^^^'  the  payment  was  irregular  and  improper,  as  where 

a  debt  due  a  partnership  is  paid  by  fraudulently  setting  oft'  a 
separate  debt  of  one  of  the  partners,  the  payment,  as  against 

the  other  creditors,  will  be  invalid.* 
posit  in^  §  951.  When  money  is  deposited  in  bank  in*  the 

oni^i^*"     joint  name  of  two  or  more  parties,  it  is  in  trust  for 
drawn  by     the  use  of  all,  and  can  only  be  withdrawn  on  the 

joint  order.    ,    ,  .  4%     y%  .t       t  .,         • 

joint  order  of  all  the  depositors.' 
§  952.  The  purchase  of  a  debt  by  a  stranger  is  ordinarily 

for  the  purpose  of  taking  an  assigntnent  of  the  debt. 
bySr^er  The  debt  remains  in  full  force,  the  original  creditor 
Skeawto-  ®^^^®^  holding  it  to  the  use  of  the  purchaser,  or  pass- 
ment  of       ing  to  the  purchaser  the  legal  as  well  as  thef  equitable 

title.*  Hence,  a  receipt  from  a  third  party  of  a  debt 
written  on  a  bill  of  exchange,  is  no  proof  of  payment,  since  the 
price  may  have  been  given,  not  in  discharge  of  the 'bill,  but 
for  the  purchase.^  As  has  been  already  seen,  an  assignee,  by 
modern  practice,  can  sue  in  his  own  name  ;•  though  the  debtor's 
assent  is  necessary  to  constitute  a  new  contractual  rielation,* 
and  the  assignment  is  subject  to  prior  equities  between'assignor 
and  debtor.^ 

V.  PAYMENT  BY  NBGOTIABLB  PAPEE. 

§  958.  The  reception  of  a  cheque  in  payment  of  a  debt  sus- 
pends the  remedy  on  the  debt  until  the  che<][ue  has  been  pre- 

Kela&U,  7  M.  &  W.  264 ;  Jones  v.  Yates,  And  a  oollnsiye  receipt  is  inoperative. 

9  B.  &  C.  532 ;  Heilbut  v.  Nevill,  L.  R.  Barker  v,  Richardson,  1  Y.  &  J.  362 ; 

6  C.  P.  478 ;   Halsey  v.  Whitney,  4  Hickey  v.  Burt,  7  Taant.  48. 
Mason,  206 ;  Wiggin  v.  Tudor,  23  Pick.        *  Leake,  2d  ed.  905  ;  Innes  v.  Ste- 

444 ;  Bruen  v,  Marqnand,  17  Johns,  phenson,  1  M.  &  Rob.  145.    See  Hus- 

58 ;  Napier  v.  MoLeod,  9  Wend.  120  ;  band  v.  Davis,  10  C.  B.  645. 
Morrow  v.  Starke,  4  J.  J.  Marsh.  367;        *  Supra,  §§  526,  836 ;  Leake,  2d  ed. 

Henry  v.  Mt.  Pleasant  Tp.,  70  Mo.  500 ;  914 ;  M'Intyre  v.  Miller,  13  M.  &  W. 

Clark  V.  Cable,  21  Mo.  225.    That  one  725  ;  Lucas  r.  Wilkinson,  1 H.  &  N.  420. 
joint  promisee  can  release,  see  supra,        *  Graves  v.  Key,  3  B.  &  Ad.  313; 

§  821.  Phillips  V.  Warren,  14  M.  &  W.  379. 

1  Pieroey  v.  Fynney,  L.  R.  12  Eq.        »  Supra^  §§  836  et  seq, 
69  ;  supra,  §  946  ;  tn/m,  §  1028 ;  see  Raw-        «  Supra,  §  840. 
fitorne  v.  Gandell,  15  M.  &  W.  304.        1  Supra,  §§  S^  et  seq. 
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Bented  and  dishonored  ;^  but  if  the  cheque  is  presented  and  dis- 
honored, the  creditor  is  left  free  to  pursue  his  origi-  j^^j  |.  ^^ 
nal  claim.'    The  receipt  of  a  cheque  duly  acknow-  cheque 

nrim/i 

ledged  is  j?nma/acic  proof  of  payment.'  The  holder  /aci«  proof 
of  a  cheque  is  bound  to  use  due  diligence  in  its  col-  ^^P^y™®*** 
lection;  and  if  through  his  negligence  the  cheque  is  lost, or  its 
presentment  is  so  delayed  that  it  is  not  paid,  in  consequence 
of  the  bank's  failure,  or  for  other  reasons,  the  loss  is  imputa- 
ble to  him.^  A  cheque  should  be  presented,  according  to  the 
English  rule,  within  a  day  after  its  receipt,  when  payable  at 
the  same  place.    If  payable  at  a  distance,  the  time  for  trans- 

>  Supra,  §  504 ;  tin/ra,  §  1003 ;  Leake,  The  bank  aocepted  the  oheque,  and  de- 

2d  ed.  898 ;  Benj.  on  Sales,  3d  Am.  ed.  livered  to  D.  the  collateral,  and  D.'s 

§§  710,  716,  731 ;  Pnokford  V.  Maxwell,  memorandum,    marked   *'paid."    On 

6  T.  R.  52 ;  Caine  r.  Conlton,  1  H.  &  C.  the  same  daj,  at  a  later  hoar,  D.  re- 

764 ;  Charles  r.  Blackwell,  L.  R.  2  C.  turned  to  the  bank  the  certificate  of 

P.  D.  151 ;  Weddigen  v.  Elastic  Co.,  stock,  but  not  the  memorandum.     It 

100  Mass.  422 ;  Cromwell  v,  Lo^ett,  1  was  held  that  the  loan  ^as  not  paid, 

Hall,  56 ;  People  r.  Baker,  20  Wend,  and  that  the  bank  was  entitled  to  re- 

602 ;   Sweet  v.  Titus,  67  Barb.  327 ;  tain  the  certificate  of  stock  as  securitj 

Blair  v.  Wilson,  28  Ghrat.  165.  for  the  loan.    Holmes  v.  Fall  River 

*  Everett  v.  Collins,  2  Camp.  515  ;  Bank,  126  Mass.  353.  In  London  Bank 
Bridges  V.  Garrett,  L.  R.  5  C.  P.  458 ;  v.  Groom,  L.  R.  8  Q.  B.  D.  288,  it  was 
Hough  V.  Maj,  4  Ad.  &  El.  954  ;  Small  held  that  while  cheques  are  primarily 
r.  Mining  Co.,  99  Mass.  277 ;  Hodgson  v.  intended  for  speedj  payment,  there  is 
Barrett,  33  Oh.  St.  63 ;  Phillips  v.  Bui-  no  fixed  rule  of  law  that  the  holder  of 
lard,  58  Ga.  256 ;  Mordis  v.  Kennedy,  23  a  "  stale'**  cheque  takes  it  at  his  peril, 
Kan.  408.  and  so  is  affected  with  any  equities  at- 

•  Carmarthen  R.  R.  v.  Manchester  R.  taohing  to  the  instrument,  as  is  the 
R.,  L.  R.  8  C.  P.  685.  As  to  cheques  of  case  with  overdue  bills  of  exchange 
third  parties  see  Guild  v,  Butler,  127  and  promissory  notes.  It  was,  how- 
Mass.  386,  cited  supra,  §  1003.  ever,  ruled  that  where  an  action  is 

In  a  Massachusetts  case,  in  1880,  the  brought  on  a  ''  stale"  cheque,  it  is  not 

evidence  was  that  D.  in  good  faith  enough  for  the  holder  to  prove  that  he 

borrowed  money  from  a  bank,  whose  came  by  it  bona  fide,  gave  value  for  it, 

officers  believed  him  to  be  solvent,  de-  and  had  no  notice  of  any  equities  at- 

livering  as  collateral  a  certificate  of  taching  to  it,  but  he  must  prove  that 

stock  in  a  corporation.    Upon  the  loan  he  did  not  take  the  cheque  under  such 

becoming  due,  D.  paid  the  interest,  circumstances  as  ought  to  have  excited 

and  offered,  in  payment  of  the  prind-  suspicion  in  the  mind  of  a  reasonable 

pal,  a  cheque  on  a  third  person  with  and  prudent  person, 
whom  he  had  no  funds,  he  being  insol-        ^  Robinson  v.  Hawksford,  9  Q.  B.  52 ; 

vent  at  the  time,  and  with  no  reasons  to  Merchant's  Bank  v.  Spioer,  6  Wend, 

expect  that  the  cheque  would  be  paid.  443 ;  Cromwell  v.  Lovett,  1  Hall,  56. 
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mission  by  post  should  be  taken  into  account.^  Bat  a  cheque 
need  not,  according  to  the  prevalent  view  in  this  country,  be 
presented  on  the  day  of  its  reception."  If  the  cheque  be  not 
presented  within  reasonable  time,  it  operates  as  payment.' — 
Where  a  cheque,  given  to  pay  a  debt  due  the  drawee,  was 
not  presented  at  the  bank  for  payment,  but  was  lodged  by  the 
drawee  in  the  hands  of  the  drawer's  clerk,  this  was  held  to  be 
no  payment.* — Where  the  cheque  is  not  paid,  the  payee  (there 
being  no  laches  on  his  part)  may  fall  back  on  the  original 
cause  of  action.*  Nor  need  the  cheque  be  presented,  if  the 
drawer  had  no  funds,  and  the  cheque  would  have  been  dis- 
honored.' In  a  case  in  Michigan,  in  1880,  the  evidence  was 
that  D.,  being  indebted  to  C,  gave  him  an  order  on  T.  in  pay- 
ment. The  order  was  held  by  C  for  three  days,  after  which 
time,  on  being  presented  for  payment  to  T.,  payment  was  re- 
fused;, and  ten  days  afterwards  T.  became  insolvent  iN'otice 
was  not  given  of  non-payment  until  four  days  after  refusal. 
It  was  held  that  0.  might  recover  the  original  debt  from  D., 
there  having  been  under  the  circumstances  no  unreasonable 
delay  on  C.'s  part  in  realizing  the  draft,  and  no  proof  of  any 
injury  to  D.'  The  case,  it  should  be  remembered,  occurred  in 
a  country  district,  not  subject  to  any  prevalent  mercantile 
custom  requiring  immediate  presentation. — ^Where  part  pay- 
ment of  purchase  money  was  made  by  a  post-dated  cheque,  and 
before  the  date  of  payment  the  purchasers  had  notice  that  the 
vendor  was  adjudicated  bankrupt,  but  they  did  not  stop  pay- 
ment of  the  cheque,  it  was  held  that  they  would  have  to  pay 
the  money  over  again  to  the  trustee.' 


1  Leake,  2d  ed.  879 ;  Boddington  v.  «  Dennie  o.  Hart,  2  Pick.  204. 

Schlencker,  4  B.  &  Ad.  752  ;  Alexander  *  Cromwell  v,  Lovett,  1  Hall,  56. 

V.  Bnrchfield,  7  M.  &  G.  1061 ;  Prideauz  *  Ibid. ;  CuBhing  v.  Gk>re,  15  Mass.  74 ; 

V.  Griddle,  L.  R.  4  Q.  B.  455.  Eichelberger  v.  Finley,  7  Har.  &  J.  38, 

*  Foster  v.  Paalk,  41  Me.  425  ;  Mer-  and  other  oases  cited  2  Oh.  on  Con.  llth 
chant's  Bank  v.  Bpioer,  6  Wend.  443 ;  Am.  ed.  1106,  and  see  xujora,  §  606. 
Qongh  V.  Staats,  13  Wend.  549.  7  Briggs  v.  Parsons,  39  Mich.  400. 

*  Byles  on  Bills,  9thed.l9 ;  Hopkins  *  Armstead  ex  partem  45  L.  T.  N.  S. 
V.  Ware,  L.  R.  4  Ex.  268 ;  Smith  v,  557. 

Miller,  43  N.  Y.  ni. 
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§  954.  It  is  competent  for  the  parties  to  agree  that  a  nego- 
tiable security  given  by  the  debtor  to  the  creditor 
shoald  be  held  by  the  creditor  merely  as  collateral   security 


may  be 


security.^    It  has  been  held,  also,  that  a  note  pay-  taken  as  a 
able  on  demand,  as  long  as  it  remains  in  the  credit-  £^®aJ^^" 

or's  hands,  is  to  be  regarded  only  as  a  collateral 
security,  until  it  is  proved  that  it  was  taken  in  satisfaction.' 

>  Benj.  on  Sales,  3d  Am^  ed.  §  737 ;  see  Maillard  v.  Argyle,  6  M.  &  Q.  40, 

Pring  t?.  Qarkson,  1  B.  &  C.  14 ;  Pea-  Bottomley  v.  Nuttall,  6   C.  B.  N.  S. 

oock  V.  Pursell,  14  C.  B.  N.  S.  728 ;  122,  to  same  effect.    See  farther  infra, 

TVeloh    V.    AUington,    23    Gal.    322;  §956. 

Brown  v.  Olmsted,  50  Cal.  162.    As  to        In  Maine,  **  the  aoceptanoe  of  nego- 

extinction  of  old  debt  bj  merger,  see  tiable  paper  for  a  debt,  and  giving  a 

supra^  §  860.  receipt  in  discharge  thereof,  are  an  ez- 

*  Leake,  2d  ed.  892 ;  citing  Fearn  v.  tingnishment  of  the  original  liabilitj, 

Cochrane,  4  C.  B.  274.  unless  the  parties  did  not  so  intend." 

Whether  a  negotiable  secnritj  was  Crosbj  v,  Redman,  70  Me.  56 ;  Mehan 
given  in  satisfaction  of  a  debt  or  onlj  v,  Thompson,  71  Me.  501. 
as  collateral  seoaritj  depends  upon  In  Massachusetts,  the  rule  ''that  a 
the  construction  of  the  agreement  negotiable  promissory  note,  given  for 
between  the  parties.  Benj.  on  Sales,  a  simple  contract  debt,  shall  be  deemed 
3d  Am.  ed.  §  729.  "  The  debt  may  be  a  pajment,  is  to  be  taken  with  con- 
considered  as  actually  paid,  if  the  siderable  qualification.  .  .  .  This  is  a 
creditor,  at  the  time  of  receiving  the  presumption  of  fact,  which  may  be 
note,  has  agreed  to  take  it  in  payment  rebutted  by  evidence  that  it  was  not 
of  the  debt,  and  to  take  upon  himself  so  intended ;  and  the  fact  that  such  a 
the  risk  of  the  note  being  paid,  or  if,  presumption  would  deprive  the  party 
from  the  conduct  of  the  creditor  or  the  who  takes  the  note  of  a  substantial 
special  circumstances  of  the  case,  such  benefit  has  a  strong  tendency  to  show 
an  agreement  is  legally  to  be  implied,  that  it  was  not  so  Intended."  Curtis 
But,  in  the  absence  of  any  special  cir-  v.  Hubbard,  9  Met.  328.  "It  is  weU 
cumstances  throwing  the  risk  of  the  settled  in  this  commonwealth  that  the 
note  upon  the  creditor,  his  receiving  law  will  presume  that  the  giving  of  a 
the  note  in  lieu  of  present  payment  of  promissory  note  for  a  simple  contract 
the  debt  is  no  more  than  giving  an  ex-  debt  is  payment  of  the  debt ;  but  this 
tended  credit,  or  giving  time  for  pay-  is  not  a  conclusive  presumption,  but 
ment  on  a  future  day,  in  consideration  may  be  rebutted  and  controlled  by 
of  receiving  this  species  of  security,  proof.  And  in  many  cases  it  has  been 
Whilst  the  time  runs  payment  cannot  decided  that  if  the  debt  is  a  note  se- 
legally  be  enforced,  but  the  debt  con-  cured  by  mortgage,  the  renewal  of  the 
tinues  till  payment  is  actually  made ;  note,  or  the  substitation  of  another 
and,  if  payment  be  not  made  when  the  note  therefor,  is  not  necessarily  to  be 
time  has  run  out,  payment  of  the  debt  presumed  a  payment,  so  as  to  dis- 
may be  enforced  as  if  the  note  had  not  charge  the  mortgage."  Bndicott,  J., 
been  given."  Langdale,  M.  R.,  in  Dodge  v,  Emerson.  131  Mass.  467; 
Sayer  v.  Wagstaff,  5  Beav.  423 ;  and  citing  Taft  v.  Boyd,  13  Allen,  84,  and 
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When  the  paper  is  held  merely  as  collateral  security,  the  ven- 
dor's duty/^is  the  same  as  if  the  bill  had  been  given  in  con- 
cases  there  cited.  See  Helledge  v.  a  satisfaction  of  the  old.  And  the 
Boston  Iron  Co.,  5  Gush.  158  ;  Curtis  reason  assigned  for  refusing  to  gi^e 
V,  Hubbard,  9  Mete.  327 ;  Parham  legal  effloacj  to  the  promise  of  the 
Sewing  Machine  Co.  v.  Brock,  113  creditor  is,  that  it  has  no  consideration 
Mass.  194.  There  is  no  presumption  to  support  it,  being  a  mere  fwdum 
of  payment  where  the  note  given  is  pactum,  Frisbie  v.  Lamed,  21  Wend, 
that  of  an  agent  to  an  undisclosed  452;  Cole  v.  Saokett,  1  Hill,  516; 
principal.  Lovell  o.  Williams,  125  Wajdell  v.  Luer,  5  ib.  448 ;  S.  C.  on 
Mass.  439  ;  and  see  infra,  §  956.  error,  3  Den.  410  ;  Bice  v,  Dewey,  54 
The  rule  in  New  Jersey  and  New  Barb.  455."  And  see  Putnam  v.  Lewis, 
York,  differing  widely  from  the  above,  8  Johns.  389  ;  Conkling  v*  King,  10 
Is  thus  stated  by  Van  Fleet,  V.-C,  in  Barb.  372 ;  and  discussion  in  Smith's 
Wildrick  v.  Swain,  34  N.  J.  £q.  170  :  L.  C.  7th  Am.  ed.  620  et  aeq. 
*'  The  proposition  is  quite  elementary  In  PennsylT-ania  the  rule  was  thus 
that  the  acceptance  of  the  promissory  stated  in  1881,  by  Mercur,  J.  (Hunter 
note  of  a  debtor,  for  a  precedent  debt,  v.  Moul,  12  Rep.  605)  :  '*  The  mere  ac- 
will  not  operate  as  a  discharge  or  satis-  ceptance  from  a  debtor  of  his  own  note, 
faction  of  the  debt,  unless  it  is  agreed  or  the  note  of  a  third  person,  in  case 
that  such  shall  be  its  effect.  In  of  an  antecedent  indebtedness,  is  not  a 
Schanck  v.  Arrowsmith,  1  Stock.  323,  payment  of  the  indebtedness.  In  the 
Chancellor  Williamson  declared  that  absence  of  a  special  agreement,  it  must 
the  principle  was  firmly  established  be  considered  as  a  conditional  payment, 
that  the  taking  of  an  additional  or  or  as  collateral  security.  The  debtor 
other  security,  of  inferior  or  equal  continues  liable  for  his  own  debt  in 
degree,  would  not  ipso  facto  discharge  the  event  of  a  failure  of  pajrment  of 
a  lien  which  attached  by  reason  of  an  the  note  thus  given  or  transferred, 
original  security.  He  further  said :  Leas  v.  James,  10  S.  &  R.  307 ;  M'Ginn 
<  If  the  original  security  is  actually  v.  Holmes,  2  Watts,  121 ;  Weakly  v. 
cancelled,  or  the  lien  created  by  it  Bell,  9  ib.  273 ;  Mclntyre  v.  Kennedy, 
formally  released,  of  course  no  resort  5  Casey,  448 ;  Brown  v.  Scott,  1  P.  F. 
can  be  had  to  it.  It  is  always  a  ques-  S.  357 ;  League  v.  Waring  &  Co.,  4 
tion  of  intention,  sometimes  to  be  as-  Norris,  244. 

oertained  by  the  legal  construction  of  ''When  the  transfer  of  a  note  is  a 

written    instruments,   and    sometimes  conditional  payment,  it  is  necessary  to 

by   the    circumstances    of   the  case.'  inquire  what  the  true  condition  was. 

The  New  York  adjudications  go  one  and,  if  not  fulfilled  by  the  person  ao- 

step  further  in  protecting  the  right  of  cepting  it,  what  injury,  if  any,  has 

the  creditor  to  his  original  cause  of  resulted  from  the  breach.    The  cases 

action.    It  is  there  held  that  the  ac-  are  not  in  harmony  as  to  the  effect  of  a 

ceptance  by  a  creditor  of  a  new  prom-  failure  to  present  the  note  of  a  third 

ise  from  his  debtor  to  i>ay  a  preexisting  person  and  give  notice  of  its  dishonor, 

debt  affords  no  defence  whatever  to  a  when  no  injury  therefrom  has  resulted 

suit  on  the  original  cause  of  action,  to  the  debtor.     We  shall  not  attempt 

even  if  the  creditor  expressly  agrees  to  review  them.    Q-reat  regard  must  be 

that  the  new  promise  shall  operate  as  had  to  the  character  of  the  transaction. 
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ditional  payment;  and  if  he  neglect  to  present,  or  to  give 
notice  of  dishonor  to  the  buyer,  the  buyer  will  be  discharged 
from  liability  on  the  bill,  and  the  laches  will  operate  so  as  to 
constitute  the  bill  absolute  payment  for  its  amount."^  But, 
as  we  will  see  more  fully,  if  a  debtor's  own  immature  note  is 
taken  on  account  of  a  debt,  the  ordinary  inference  is  that  the 
debt  is  not  extinguished,  but  only  suspended  until  the  ma- 
turity of  the  note,  when  the  creditor  may  elect  to  revert  to 
the  original  debt.    The  note  is  not  to  be  regarded  as  payment. 

If  the  debtor  indorse  the  note,  a  more  him  as  if  he  were  an  indorser.     The 

stringent  rule  prevails  as  to  Qotioethan  necessity  of  demand  in  order  to  charge 

if  he  transferred  it  hj  delivery  only,  the  indorser  is  solely  grounded  on  the 

When  the  guaranty  is  ahsolnte  that  a  custom  of  merchants,  and  applies  only 

specific  act  shall  be  done  by  another,  to  actions  against  the  indorser  or  the 

it  was  said  in  Yinal  v.  Richardson,  13  bill  itself.     It  does  not  apply  when  the 

Allen,  521,  demand  and  notice  need  guarantor  is  not  an  indorser.    Gibbs 

not  be  averred,  although  the  want  of  v.  Cannon,  9  S.  &  R.  199 ;  Overton  v, 

them  may  be  a  defence  on  the  ground  Tracey,  14  ib.  311 ;  M'Lughan  v.  Bo- 

of  negligence  to  the  extent  of  the  re-  vard,  4  Watts,  308.    The  law  is  clearly 

suiting  injury.    One  who  has  merely  stated  in  2  Parsons  on  Notes  and  Bills, 

guarantied  it,  but  whose  name  is  not  184,  where  it  is  said  if  paper  be  trans- 

on  the  bill  or  note,  is  not  in  general  ferred  by  delivery  only  as  security  for 

entitled  to    notice    of  non-payments,  a  pre-eziating  debt,  and  it  is  dishonored 

Chitty  on  Bills,  498.    If  the  bill  or  while  in  the  hands  of  the  transferee, 

note  be  given  as  collateral  security,  it  affects  in  no  way  the  debt  it  was  in- 

and  the  party  delivering  it  were  no  tended  to  secure.    Ui>on  dishonor  of 

party  to  it,  either  by  indorsing  or  trans-  the  paper  it  is  not  necessary  to  give 

ferring  by  delivery  when  payable  to  him  notice  thereof  as  an  indorser,  but 

bearer,   but  merely  caused  it  to  be  the  debtor  may  show  in  defence  any 

drawn,  indorsed,  or  delivered   by   a  injury  he  has  sustained  by  the  actual 

third  party  as  security,  or  has  merely  laches  of  the  creditor.    Nor  does  the 

guarantied  the  payment,  it  has  been  fact  that  the  collaterals  were  exchanged 

considered  that  he  is  not,  within  the  for  other  securities,  which  were  ulti- 

cnstom  of  merchants,  a  party  to  it  so  mately  found  worthless,   change  the 

as  to  be  entitled  to  strict  regular  no-  liability,   unless  it  is  further  shown 

tice,  nor  discharged  from  his  liabilities,  that  a  loss  resulted  to  the  owner  of  the 

by  the  neglect  of  the  holder  to  give  collaterals  by  reason  of  such  exchange, 

him  such  notice,  unless  he  can  show  Qirard  Ins.  Co.  v,  Marr,  10  Wr.  504." 

by  express  evidence,  or  by  inference,  As  to  rule  where  negotiable  paper  is 

that  he  has  sustainad  loss  by. omission,  taken  in  payment  of  goods,  see  tn/ra, 

Ibid.  441.  §  956. 

''The  guarantor  of  a  note  does  not  '  Benj.  on  Sales,  3d  Am.  ed.  §  737, 

stand  in  the  same  situation  as  parties  citing  Peacock  v.  Pursell,  14  C.  B.  N. 

to  it.     His  obligation  is  in  the  nature  S.  728 ;  Hazard  v.  Wells,  2  Abb'.  N.  C. 

of  an  insurance  of  the  debt,  and  there  444. 
is  no  need  of  the  same  proof  to  charge 
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unless  by  agreement  of  the  parties  it  comes  in  by  way  of 
novation  as  a  substitute  for  the  old  debt.^  And  a  fortiori^  a 
promissory  note  not  payable  at  a  bank  and  not  governed  by 
law  merchant  will  not  operate  as  payment^  in  absence  of 
agreement  to  that  effect.' 

§  955.  When  goods  are,  by  the  agreement  of  sale,  to  be  paid 
QuesUon  for  by  the  buyer's  note  or  acceptances,  or  like  forms  of 
ference  °'  Credit,  the  inference  is  that  the  payment  is  only  con- 
from  factB.  ditional,  and  that,  upon  dishonor  of  the  paper,  the 
seller  may  sue  for  the  price  of  the  goods.'    On  the  other  hand, 

1  Peter  v.  Beverly,  10  Pet.  532 ;  Kem-  Little  v.  Sewing  Machine  Co.,  67  Ind. 

mil  V.  Wilson,  4  Wash.  C.  C.  808 ;  Wal-  67 ;  Hoeflinger  v.  Wells,  47  Wis.  628. 
lace  r.  Agrj,  4  Mason,  336 ;  Bangor  v.        In  Swain  o.  Frazier,   N.  J.  Ct.  of 

Warren,  34  Me.  324;  Ripley  v.  Green-  Errors,  1882  (14  Rep.  277),  Magie,  J., 

leaf,   2  Vt.  129  ;  Reed  v,  Upton,  10  on  delivering  the  opinion  of  the  court. 

Pick.   525 ;   Ilsley  v.  Jewett,   2  Met.  said :     "  The    vice-chancellor    farther 

(Mass.)   168 ;  Hnghes  v,  Wheeler,   8  held  that  the  acceptance  of  the  promis- 

Cow.  77 ;  Frisbie  v.  Lamed,  21  Wend,  sory  note  of  a  debtor  for  his  pre-exist- 

450;  Waydell  v,  Luer,  5  Hill,  448;  Ing  debt  will  not  operate  as  a  discharge 

Bank  of  Penna.  v.  Potias,  10  Watts,  or  satisfaction  of  the  debt,  unless  the 

148 ;  Lord  v.  Ocean  Bank,  20  Penn.  St.  creditor  agrees  that  such  shall  be  its 

884 ;  Swope  v.  Lel&ngwell,  72  Mo.  348 ;  effect.    The  question  involved  In  this 

Graves  v.  Shulman,  59  Ala.  406.    And  proposition,  though    much    discussed 

see  as  generally  sustaining  the  text,  elsewhere,  is  now  for  the  first  time,  so 

Peter  v.  Beverly,  10  Pet.  532 ;  Wallace  far  as  I  can  ascertain,  presented  for  the 

r.  Agry,  4  Mason,  336 ;  Bell  v.  Porter,  consideration  of  this  court.    The  ques- 

9  Conn.  23 ;  Burdick  v.  Green,  15  Johns,  tion  is  not  a  new  one  in  the  courts  of 
247;  Vansteenburg  v.  Hoffinan,  15  this  state.  In  1853  Chancellor  Wil- 
Barb.  28 ;  Keen  v,  Dufresne,  3  S.  &  R.  liamson  held  that,  whether  a  note  given 
233 ;  Geiser  v.  Kershner,  4  Gill  &  J.  for  a  legacy,  charged  upon  land  of  the 
305 ;  Prescott  v.  Hubbell,  1  MoC.  94 ;  maker,  was  to  operate  in  payment  of 
Barelli  v.  Brown,  1  McC.  449  ;  Minis  v.  the  legacy  or  not,  was  a  question  of  the 
McDowell,  4  Ga.  182.  intention  of  the  parties  to  the  trans- 

*  Hill  V.  Sleeper,  58  Ind.  221 ;  Bristol  action.  Schanck  v.  Arrowsmith,  1 
Milling  Co.  v.  Probasee,  64  Ind.  406 ;  Stock.  314.  In  Shipman  v.  Cook,  1  C. 
Linderman  v,  Rosenfield,  67  Ind.  246 ;  £•  Green,  251,  Chancellor  Green  seems 
Jeffries  v.  Lamb,  73  Ind.  202.  to  admit  the  same  rule  as  unquestion- 

*  Leake,  2d  ed.  894 ;  Paul  v.  Dod,  2  able.  In  Freeholders  v.  Thomas,  5  C. 
C.  B.  800;  Helps  v.  Winterbottom,  2  £.  Green,  39,  Chancellor  Zabriskie  said 
B.  &  Ad.  431 ;  Gunn  v,  Bolokow,  L.  R.  that  it  was  well  settled  that  a  note, 

10  Ch.  500 ;  Mayer  v.  Nyas,  1  Bing.  either  of  the  debtor  or  a  third  person, 
311 ;  Harris  v.  Johnston,  3  Cranch,  311 ;  received  for  a  debt,  is  not  payment,  if 
Brigha'm  v.  Lally,  130  Mass.  485.  See  not  itself  paid,  except  in  cases  where 
Herring  v,  Sanger,  3  John.  Cas.  71 ;  it  is  positively  agreed  to  be  received  in 
Tyson  v.  Pollock,  1  Pen.  &  W.  375;  payment.    The  same  principle  was  ap- 
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OHAP.  XXIX.]  PATMBNT.  [§  965. 

■ 

if  the  creditor  have  offered  to  him  the  choice  between  cash 
and  negotiable  paper,  and  takes  the  negotiable  paper,  this  will 
be  regarded  as  satisfaction.^  The  question  to  be  determined 
on  all  the  circumstances  of  the  case  is,  whether  the  paper  was 
taken  in  payment,  or  merely  as  security.'  If  the  creditor 
gives  a  receipt  in  full,  the  inference  of  satisfaction  will  be 
strong,*  though  this  may  be  explained  by  extrinsic  proof.* 
The  question  as  to  the  intention  of  the  parties  is  for  the 
jury.* — If  the  note  of  a  third  party  is  accepted  in  payment  of 
goods,  the  inference  is  that  the  note  was  received  in  full  satis- 
faction for  the  goods,*  supposing  the  note  be  genuine  and  there 
be  no  fraudulent  concealment.^  But  unless  the  note  was  taken 
in  satisfaction,  it  does  not  discharge  a  pre-existing  debt.' 

plied  hy  Yice-Chancellor  Van  Fleet  in  oook  v.  Hawkins,  23  Vt,  561 ;  McClure 
Hutchinson  v.  Swartsweller,  4  Stew,  v,  Andrews,  68  Ind.  97 ;  infraf  4  957. 
Eq.  205.  Under  snoh  oircumstances  it  *.  Robinson  v.  Read,  9  B.  &  C.  449  ; 
would  be  questionable  whether,  if  there  Sard  v.  Rhodes,  1  M.  &  W.  153 ;  Wise- 
were  doubts  respecting  the  rule,  it  man  v,  Ljman,  7  Mass.  286 ;  Perit  v, 
would  be  wise  at  this  day  to  attempt  to  Pitfield,  5  Rawle,  166  ;  Glenn  v.  Smith, 
modify  or  reverse  it.  But  the  rule  is  2  Oill  &  J.  494.  See  8upra,  §§  954  et  seq. 
sustained  by  the  great  weight  of  au-  *  Ibid. ;  Wheeler  v.  Sohroeder,  4  R. 
thority  in  England  and  in  this  country.  I.  383. 

Mr.  Addison  so  states  the  rule  to  be       ^  Feamster  v.  Withrow,  12  W.  Va. 

established  in  his  work  on  Ck>ntracts,  611. 

and  the  English  oases  may  be  found  >  Benj.  on  Sales,  3d  Am.  ed.  §  729 ; 
collected  in  the  notes  to  §  333  of  Mor-  Goldshede  v.  Cottrell,  2  M.  &  W.  20 ; 
gan's  edition.  The  American  cases  are  Lyman  i;.  Bank,  12  How.  U.  S.  225; 
collected  in  the  note  to  2  Parsons  on  Johnson  v.  Cleayes,  15  N.  H.  332 ; 
Contr.  ♦624,  ♦681,  and  in  the  notes  to  Goburn  r.  Odell,  30  N.  H.  540 ;  Vail  w. 
Tobey  v.  Barber,  2  Am.  L.  C.  5th  ed.  Foster,  4  Comst.  312 ;  Cake  v.  Bank, 
245,  and  to  Cumber  v.  Wane,  1  Smith  86  Penn.  St.  303 ;  Gordon  t7.  Price,  10 
L.  C.  7th  Am.  ed.  595.  Later  cases  Ired.  385  ;  Moore  r.  Briggs,  15  Ala.  24 ; 
will  be  found  in  Bigelow  on  Bills  and  Fulfud  v.  Johnson,  15  Ala.  386 ;  Steam- 
Notes,  499.  According  to  the  nearly  boat  Charlotte  v.  Hammond,  9  Mo.  59. 
unanimous  doctrine  of  these  cases,  a  *  Whitbeok  v.  Van  Ness,  11  Johns, 
creditor  may  agree  to  accept  a  new  409.  As  to  merger,  see  tuprat  §§  684, 
promise  of  the  debtor  in  satisfaction  of  860 ;  infra,  §§  1001,  1040. 
a  pre-existing  debt.  The  rule  applied  '  Markle  v,  Hatfield,  2  Johns.  455  ; 
by  the  yice-chanceUor  seems  to  be  en-  Willson  v.  Force,  6  Johns.  110.  The 
tirely  satisfactory."  earlier  American  cases  will  be  found 
1  Marsh  v.  Pedder,  4  Camp.  257 ;  discussed  in  detail  in  Smith's  L.  C.  7th 
Smith  V,  Ferrand,  7  B.  &  C.  19  ;  Ander-  Am.  ed.  614  et  seq. 
son  V.  HUlies,  12  C.  B.  499.    See  Bab-        •  Ibid. ;  Wildriok  v.  Swain,  34  N.  J. 
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§  956.]  OONTBACTS.  [OHAP.  ZZIX. 

Whether  one  note  accepted  in  exchange  for  another  is  a  pay- 
IMnt  of  the  original  note  or  merely  a  collateral,  dependa,  also, 
npaa  the  intention  of  the  parties  as  evidenced  by  the  facts  of 
the  particular  case.^ 

§  956.  The  aecepting  of  negotiable  paper  as  yet  immature, 
Acceptance  suspends  a  debt  on  account  of  which  it  is  given ; 
LrTiiego-  though  in  case  of  its  dishonor  at  maturity,  the  debt 
on^account  ^®  revived  in  full  force."  Until  the  security  is  ma- 
siupencu  tured  and  paid,  the  debt  remains  in  abeyance ;'  when 
operates  as  the  Security  is  paid  this  extinguishes  the  debt, 
payment!**    ©ither  in  full,  if  the  security  is  for  the  amount  of 

Eq.  170 ;  Walsh  v.  Lennon,  98  111.  27  ;  ties  this  did  not  operate  to  eztingnish 

Kratsinger  v.  Brown,  72  Ind.  466.    See  the  original  debt ;  and  that  the  snreties, 

supra,  §  860,  as  to  discharge  of  pre-  on  paying  the  renewal  note,  might  re- 

existing  debt ;  and  as  to  accord  and  cover  from  the  partners, 

satisfaction,  see  infray  §  1001.  *  Leake,  2d  ed.  891 ;  BenJ.  on  Sales, 

In  Lord  o.  Bigelow,  124  Mass.  185,  3d  Am.  ed.  §  729;  Stedman  v.Oooch, 

the  plaintiff  receiyed  two  promissory  1  Eap.  4 ;  Kearslake  v,  Morgan,  5  T.  R. 

notes  ander  the  understanding  that  he  513  ;  Baker  r.  Walker,  14  M.  &  W. 

would  release  a  debt  dae  him  from  the  465 ;  Belshaw  v.  Bash,  11  C.  B.  191  ; 

defendant  should  they  be  paid  at  ma-  Carrie    v,   Misa,  L.   R.   10  Ex.  163 ; 

turity.     He  procured  the  discounting  Worthington  ex  parte,  L.  R.  3  G.  D. 

of  one  of  these  notes,  taking  it  up  when  803  ;  Peter  v.  Beverly,  10  Pet.  532  ; 

protested  for   non-payment,   and  the  Elliott  v.  Sleeper,  2  N.  H.  525 ;  Cham- 

other  he  pressed  to   judgment  in  a  berlin  v.  Perkins,  55  N.  H.  237 ;  Sey- 

friend's  name,  but  received  nothing  on  mour  v,  Darrow,  31  Vt.  122  ;  Bill  v. 

either.     It  was  held  that  on  tendering  Porter,  9  Conn.  23 ;  Ilsley  v,  Jewett,  2 

the  first  note  and  an  assignment  of  the  Met.   (Mass.)   168;    Van  Ostrand  v, 

judgment  on  the  other,  he  was  entitled  Reed,  1  Wend.  424  ;  Geller  v,  Seixas, 

to  recover  on  the  debt.  4  Abb.  Pr.  103 ;  Cole  v.  Sackett,  1  Hill, 

1  &tpra,  §§  852  et  seq. ;  Cadiz  Bank  516 ;    Hill  v.   Beebe,   13  N.   T.   556 ; 

V.  Slemmons,  34  Oh.  St.  142;  Robert-  Jagger  Iron  Co.  v.  Walker,  76  N.  Y. 

son  v.  Bank,  41  Mich.  356 ;   and  see  521 ;  Hays  v.  McClurg,  4  Watts,  452 ; 

fully  infra,  §  1001.  Weekly  r.  Bell,  9  Watts,  273 ;  Thayer 

In  McKee  v,  Hamilton,  33  Oh.  St.  7,  v.  Peck,  93  111.  357  ;  Smith  v.  Bettger, 

a  note  in  renewal  of  a  partnership  68  Ind.   254;   Brlggs  v.   Parsons,   39 

debt  was  given  by  one  partner  only,  Mich.  400 ;   Hughes  v.  Israel,  73  Mo. 

with  the  same  sureties,  however,  as  538 ;  Griffith  o.  Grogan,  12  Cal.  321 ; 

the  original  debt.    The  sureties  signed  Brown  v.  Olmstead,  50  Cal.  162,    As 

the  renewal  on  the  faith  of  representa-  to  merger  of  old  debt  in  new,  see  supra, 

tions  that  this  was  necessary  for  the  §§  684,  860 ;  infra,  §§  957,  1040. 

business  of  the  firm,  and  on  the  prom-  *  Sayer  v.  Wagstaff,  5    Beav.  415 ; 

ise  by  the  partner  signing  that  his  co-  Okie  v,  S}>encer,  2  Whart.  253 ;  Proctor 

partner  woald  also  sign  as  principal,  v.  Mather,  3  B.  Mon.  353. 
It  was  held  that  as  against  such  sure- 
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the  debt,^  or  fro  tantOy  when  it  only  covers  a  part  of  the 
debt.'  In  eeveral  jurisdictions  in  this  country,  negotiable 
paper  taken  for  the  price  of  goods  is  regarded  as  uncondi- 
tional payment,  this,  however,  open  to  rebuttal  by  proof  of  a 
difierent  understanding.' — ^The  payment  of  the  security  relates 
back  as  to  time  to  the  giving  the  receipt,  the  payment  dating 
from  that  period.* 

§  957.  A  negotiable  security  may  be  accepted  in  discharge 
of  a  debt,  when  such  is  the  understanding  of  the  parties,  in 

1  Thorne  v.  Smith,  10  C.  B.  659.  v.   Bradley,   2    Cliff.    130 ;    Paine    v. 

*  Bottomlej  v.  Nnttall,  5  C.  B.  N.  S.  Dwinel,  53  Me.  52 ;  Ward  v.  Bourne, 
122.  Mr.  Benjamin  (Sales,  3d  Am.  56  Me.  161 ;  Hntohing  v.  Olcutt,  4  Vt. 
ed.  §  730)  sajs:  <'The  authorities  In  549;  Wait  v.  Brewster,  31  Vt.  516; 
support  of  the  rule  that  in  the  absence  Watkins  v.  Hill,  8  Pick.  522 ;  Reed  v. 
of  stipulation  to  the  contrary,  the  ne-  Upton,  10  Pick.  525  ;  Wood  v.  Bodwell, 
gotiable  security  is  only  considered  to  12  Pick.  268 ;  Melledge  v.  Iron  Co.,  5 
be  a  conditional  payment,  defeasible  Cush.  158  ;  Thurston  v.  Blanchard,  22 
on  the  dishonor  of  the  security,  need  Pick.  18 ;  Camp  v.  GuUett,  2  Eng. 
not  be  reriewed,  as  there  is  no  conflict  (Ark.)  524 ;  Costar  v,  Davies,  3  Eng. 
on  the  point."  To  this,  he  cites  among  (Ark.)  213;  and  see  cases  «u/>ra,  § 
other  cases,  Owenson  v.  Morse,  7  T.  R.  954.  In  Clap  in  re,  Lowell,  J.,  said : 
64;  Puckford  v.  Maxwell,  6  T.  R.  52;  '^The  difference  between  the  law  of 
Griffiths  f.  Owen,  13  M.  &  W.  58;  Massaohpsetts  and  that  of  England, 
James  v.  Williams,  13  M.  &  W.  828;  and  most  of  the  states  of  the  Union,  I 
Belshaw  v.  Bush,  11  C.  B.  191 ;  Ford  understand  to  be  merely  this ;  that  in 
V.  Beech,  11  Q.  B.  873 ;  Plimley  v.  the  courts  of  this  state  a  negotiable  bill 
Westley,  2  Bing.  N.  C.  249  ;  Valpy  v,  or  note  is  taken  to  be  a  more  beneficial 
Oakley,  16  Q.  B.  941.  The  American  security  than  a  book  account,  or  any 
editor  cites  to  the  same  effect.  Middle-  debt  of  that  kind ;  and  though  it  does 
sex  r.  Thomas,  5  C.  E.  Green,  39 ;  not  operate  as  a  merger  in  law,  is  pre- 
Arohibald  v.  Argall,  53  111.  307 ;  Guion  sumed  prima  fada  to  be  taken  as  pay- 
V.  Doherty,  43  Miss.  538 ;  Syracuse  R.  ment.  But  it  is  a  mere  question  of 
R.  v.  Collins,  3  Lansing,  29;  Burk-  fact,  and  any  evidence  which  rebuts 
halter  r.  Bank,  42  N.  Y.  538 ;  May  i;.  the  presumption  is  competent  and  it  is 
Gamble,  14  Fla.  467.  As  to  novation  easily  overcome."  To  the  same  effect, 
in  such  oases,  see  supra,  §  856.  That  see  Morrison  v.  Smith,  81  111.  221 ; 
a  payment  of  a  pre-existing  debt  by  Kappes  v.  Lumber  Co.,  1  111.  App.  280 ; 
draft  of  third  party  is  conditional,  see  Frazer  v.  Boss,  66  Ind.  1 ;  Mehlberg  v. 
League  v.  Waring,  85  Penn.  St.  244.  Fisher,  24  Wis.  607.    As  to  the  dis- 

*  See  Benj.  on  Sales,  3d  Am.  ed.  §  tinctive  rule  in  Massachusetts,  New 
752,  and  note  a;  citing,  among  other  York,  and  Pennsylvania,  see  supra,  § 
oases,  Wallace  v.  Agry,  4  Mason,  336 ;  954. 

Clap  in  re,  2  Low.  226 ;    Kimball  v.        «  Belshaw  v.  Bush,  11  C.  B.   191 ; 
Ship  Anna  Kimball,  2  Cliff.  4 ;  Hudson    Tumey  v.  Dodwell,  3  E.  &  B.  136. 
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§  958.]  COKTRAOTS.  [CHAP.  XXIX. 

which  case  the  dishonor  of  the  security  does  not  revive  the 
debt.^  If  the  buyer  offers  to  pay  cash,  and  the  ven- 
paper  may  dor  takes  a  negotiable  security  in  preference,  the  se- 
in  eatisfi^  curity  is  taken  as  an  absolute  payment.'  Hence,  a 
debt^^*  plea  that  a  bill  or  note  was  given  in  full  satisfaction 
and  discharge  has  been  held  good  on  demurrer, 
and  the  replication  that  it  was  not  paid  when  due  has  been 
held  bad.'  And  as  elsewhere  stated,  a  negotiable  security  for 
a  fractional  amount  of  a  debt  may  be  received  in  satisfaction 
of  the  debt  when  such  is  the  intention  of  the  parties,  the  cred- 
itor thinking  (rightly  or  erroneously)  tliat  a  higher  security 
for  a  less  sum  is  better  than  a  lower  security  for  a  greater 
sum/  When  negotiable  paper  is  thus  taken  in  satisfaction,  a 
vendor  cannot  fall  back  on  the  original  consideration.'  When 
a  prior  debt  secured  by  a  note  is  thus  satisfied,  the  note  is 
extinguished.* 

§  958.  When  a  debtor  gives  on  account  of  his  debt  negotia- 
icr     .,  w,     1>1®  paper  on  which  he  is  liable  as  drawer  or  en- 

Negotlable      ,        ^      ,  ^   ,  .  .  .         - 

paper  talc-  dorscr,  the  acceptance  of  this  paper  is  prima  facie  an 

men^  may  answcr  to  a  suit  for  the  debt ;  and  the  creditor  is 

wheiThoid-  bound  in  reply  to  account  for  the  bill.    If  by  his 

er  by  negii-  negligence  the  party  primarily  bound  is  freed  from 

releases  liability,  this  discharges  the  debtor,  not  only  from 

paper.  j^-^  gecondary  liability  on  the  paper,  but  from  his 
liability  on  the  original  contract.^    Where  the  creditor  takes 

I  Supra,  §  860 ;  infra,  §  1001 ;  Leake,  Sibree  v.  Tripp,  15  M.  &  W.  23.     As  to 

2d  ed.  891 ;  Lichfield  v.  Green,  1  H.  &  novation  in  such  cases,  see  supra,   § 

N.  884;  Lewis  v,  Lyster,  2  C.  M.  R.  856.    As  to  merger  of  old  debt,  supra, 

704 ;  see  Meyer  r.  Lathrop,  73  N.  Y.  §§  684,  860 ;  infra,  §§  959,  1040. 

315 ;  Cake  i;.  Bank,  86  Penn.  St.  303.  <  Bantz  r.  Basnett,  12  W.  Va.  772 ; 

*  Benj.  on  Sales,  3d  Am.  ed.  §  731 ;  supra,  §§  852  et  seq.  That  a  partner- 
Strong  V.  Hart,  6  B.  &  C.  160 ;  Robin-  ship  debt  may  be  extinguished  by  tak- 
son  V.  Read,  9  B.  &  C.  449  ;  Anderson  ing  negotiable  paper  from  one  partner, 
V.  HiUies,  12  C  B.  499  ;  Cowasjee  v.  see  supra,  §  862. 

Thompson,  5  Moore  P.  C.  165 ;  supra,  '  Price  v.  Price,  16  M.  k  W.  232 ; 

§  956.  Camidge  v.  Allenby,  6   B.  &  C.  373. 

*  Sibree  v.  Tripp,  15  M.  &  W.  23 ;  By  statute  3  and  4  Anne,  a  bill  of 
see  fnlly  as  to  accord  and  satisfaction,  exchange  taken  in  satisfaction  of  a 
infra,  §§  996  et  seq,  debt  amoants  to  payment  when   the 

*  See  supra,  §  504  ;  infra,  §§  1000-1.  holder  does  not  **  take  his  due  coarse 

*  Benj.  on  Sales,  3d  Am.  ed.  §  732;  to  obtain  payment."    See  Peacock  v. 
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paper  on  which  the  debtor  is  primarily  liable,  the  debtor  must 
Bhow,  if  he  set  up  the  paper  in  bar  to  an  action  for  the  origi- 
nal debt,  either  that  the  paper  is  still  due,  or  that  if  overdue 
it  has  been  paid  or  endorsed  away  to  other  parties  so  as  to 
keep  afloat  the  liability  of  the  debtor.^  When,  also,  the 
debtor  pays  to  his  creditor  negotiable  paper  to  which  he  is  not 
a  party,  and  on  which  his  name  does  not  appear,  this  is  to  be 
regarded  as  payment  .unless  it  be  shown  that  due  steps  were 
taken  to  collect  the  paper,  but  that  these  steps  failed.^  If 
there  be  laches  in  pursuit  of  the  bill,  so  that  the  liability  of 
the  parties  is  discharged,  this,  if  imputable  to  the  creditor, 
discharges  the  debt.' 

§  959.  Before  a  vendor  can  repudiate  a  negotiable  security 
and  bring  suit  on  the  price,  he  must  account  for  the  ifpaasedto 
security;  since  otherwise  it  may  turn  up  in  the  others, or 
hands  of  third  parties,and  the  purchaser  be  compelled  tered,  this 
to  pay  twice.^    If  negotiable  paper  is  passed  by  the  remedy! 

Poroell,  14  C.  B.  N.  S.  728 ;  Smith  v.  London  nntil  April  23d,  when  it  was 

Miller y  43  N.  Y.  171 ;  Auburn  Bank  v,  dishonored,  B.'s  bank  having  failed  on 

Hunsicker,  72  N.  Y.  252 ;  Thompson  v,  April  19th.    No  notice  of  dishonor  was 

Cooper,  57  Ala.  560.  given  to  the  purchaser.    It  was  held 

1  Price  V.  Price,  16  M.  &  W.  232 ;  that  he  was  discharged,  the  court  rul- 

National  Bank  r.  Tranch,  L.  R.  2  C.  P.  ing  that  the  vendor    either  took  the 

556.  bill  as  cash,  in  which  case  there  was  no 

*  Camidge  v,  Allenbj,  6  B.  &  C.  further  liability,  or  as  a  negotiable  se- 
373;  Rogers  v.  Langford,  1  C.  &  M.  curity,  in  which  case  the  purchaser 
637;  Robson  r.  Oliver,  10  Q.  B.  704;  could  not  be  put  in  a  worse  position 
Smith  V,  Mercer,  L.  R.  3  Ex.  51 ;  see  than  he  would  have  been  had  he  en- 
Price  r.  Price,  16  M.  &  W.  232.  dorsed  the  bill.     It  will  be  observed 

B  Ben],  on  Sales,  3d  Am.  ed.  §  735;  that  this  was  the  case  of  a  country 

Swinjard  v.  Bowes,  5  M.  &  S.  62 ;  Gal-  bank  note,  which  it  is  not  the  practice 

lagher  v.  Roberts,  2  Wash.  C.  G.  191 ;  to  present  at  maturity.    And  in  Eng- 

Clark  V.  Young,  1  Cranch,  181 ;  Swett  land  it  is  held  that  there  is  no  laches 

V.  Southworth,  125  Mass.  417  ;  Ormsbj  in  the  mere  failure  to  present  country 

V.  Fortune,  16  S.  &  R.  302 ;  M'Lughan  bank  notes  for  payment  at  the  bankers 

r.  Bovard,  4  Watts,  308 ;  Mehlberg  v.  on  finding  they  have  failed,   if  the 

Tisher,  24  Wis.  607 ;  Taylor  v.  Daniel,  notes  are  returned  to  the  purchaser 

9  B.  Mon.  53  ;  Thomason  r.  Cooper,  57  within  a  reasonable  time.    Robson  v. 

Ala.  660.  Oliver,  10  Q.  B.  704 ;  Rogers  v.  Lang- 

In  Smith  v.  Mercer,  L.  R.  3  Ex.  51,  ford,  1  G.  &  M.  637. 
the  purchaser  gave  a  bill  drawn  on        *  Ben],  on  Sales,  3d  Am.  ed.  §  733; 
Feb.  20th  by  B.'s  Bank  of  Liverpool  or  Price  v.  Price,  16  M.  &  W.  232 ;  Bun- 
London,  but  though  the  vendor  put  it  ney  v.  Poyntz,  4  B.  &  Ad.  568 ;  Swett 
in  circulation,  it  was  not  presented  in  o.  Southworth,  125  Mass.  417. 
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vendor  to  third  parties,  it  is  a  bar  to  his  recovery  of  the  debti 
Nor  can  the  vendor  recover  the  price  of  goods  for  which  he 
has  taken  negotiable  paper  which  he  has  lost,^  nor  when  he 
has  so  altered  a  bill  as  to  vitiate  it  and  preclude  the  pnrchaser 
from  asing  it  against  antecedent  parties  f  though  it  is  otherwise 
when  the  purchaser  is  the  party  primarily  liable  on  the  bill.^ 

§  960.    A  payment  made  by  means  of  a  void  security  may 
^  be  repudiated  by  the  creditoc  without  taking  any 

ritynopay-  Steps  to  pursue  the  parties  liable  on  the  face  of  the 
^^^  paper.*    "  If  the  securities  thus  passed  were  forged 

or  counterfeited ;  or  if  not  what  on  their  face  they  purport  to 
be,  as  if  they  appeared  to  be  foreign  bills  needing  no  stamp, 
but  were  really  domestic  bills  invalid  for  want  of  a  stamp, 
the  vendor  would  be  entitled  to  rescind  the  sale  for  failure  of 
consideration."*  Hence  a  payment  in  forged  notes. is  a  nullity.^ 
^^  A  forged  note  delivered  in  payment  does  not  operate  as  a  sat- 
isfaction or  extinguishment  of  an  antecedent  debt  or  demand."* 
And  the  purchaser  who  knowingly  palms  off  a  worthless 
security  (though  genuine)  on  a  vendor,  is  liable  for  a  fraud, 
and  the  vendor  may  rescind  the  sale  and  bring  trover  for  the 
goods;*  or  he  may  recover  back  the  money  paid  on  such 
worthless  security.**    Where,  also,  both  parties  are  ignorant 

^  See  Belshaw  v.  Bash,  11  C.  B.  191 ;  2  Ch.  Cont.  llth  Am.  ed.  1106  ;  Good- 

and  criticism  of  Miles  v.  Golton,  2  C.  &  rich  v.  Tracy,  43  Vt.  314. 

M.  504,  in  Smith's  Mercantile  Law,  '  Toung  v.  Adams,    6    Mass.   182; 

539  ;  Benj.  on  Sales,  3d  Am.  ed.  §  736.  Gloucester  Bk.  v.  Salem  Bk.,  17  Mass. 

>  Crowe  V.  Clay,  9  Ex.  604.    That  33  ;  Thomas  v.  Todd,  6  Hill,  N.  Y.  340; 

the  original  bill  mnst  be  produced,  see  Ramsdale  v.  Horton,  3  Barr,  330 ;  Keene 

Ramuz  v.  Crowe,  1  Ex.  167.  v.  Thompson,  4  Gill  &  J.  463. 

*  Alderson  v.  Langdale,  8  B.  &  Ad.  '  Boynton,  C.  J.,  Emerine  v.  O'Brien, 

661.  36  Oh.   St.  496;    citing  Goodrich  v. 

«  Atkinson  v.  Handon,  2  Ad.  &  E.  Tracy,  43  Vt.  314 ;  Eagle  Bk.  i\  Smith, 

628.  5  Conn.   71;    Markle    v.   Hatfield,  2 

B  Cundy  v.  Marriott,  1  B.  &  Ad.  696  ;  Johns.  455  ;  Ritter  v.  Singmester,  73 

Cabot  Bank  v,  Morton,  4  Gray,  156 ;  Penn.   St.  400 ;    2    Dan.    Neg.   Inst. 

Markle  v.  Hatfield,  2  Johns.  455  ;  Mudd  §  1274. 

V.  Reaves,  2  Har.  &  J.  368 ;  Simms  v.  >  Benj.  on  Sales,  3d  Am.  ed.  §  739  ; 

Clark,  11  HI.  137 ;  Hargraye  v.  Dusen-  Read  v,  Hutchinson,   3   Camp.   352 ; 

bury,  2  Hawks,  326.    That  money  paid  Hawse  v.  Crowe,  R.  &  Mood.  414 ;  Ca- 

on  void  security  may  be  recovered  back,  midge    v.  Allenby,   6   B.  &  C.  373; 

see  supra,  §  744.  Stewart  v.  Emerson,  52  N.  H.  301. 

6  Benj.  on  Sales,  3d  Am.  ed.  §  739 ;  lo  Supra,  §  744. 
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OHAP.  XXIX.]  PAYMENT.  [§  962. 

of  the  insolvency  of  the  maker  of  a  promissory  note  paid  by 
one  to  the  other,  the  party  taking  the  note  is  entitled  to  re- 
cover the  amount  of  the  original  debt  from  the  party  from 
whom  the  note  was  taken.^ — The  fact  that  the  parties  paying 
and  receiving  were  ignorant  that  a  bank  which  has  issued  notes 
received  in  payment  failed  prior  to  the  reception,  does  not 
vary  the  case.  The  loss  falls  on  the  party  paying  and  not  on 
the  party  receiving.? 

VI.   PAYMENT  IN  BANK  NOTES. 

§  961.  As  is  elsewhere  noticed,  a  payment  in  bank  notes  is 
valid  when  a  legal  tender.*  When  bank  notes  are  payment  in 
not  a  leffal  tender,  they  will  nevertheless  constitute,  ^^^^  notes 

^  »         ./  '    valid  when 

if  not  objected  to,  payment ;  though  the  creditor  a  legal 
may  demand  currency.* — When  money  is  sent  by      "  ®^' 
post,  at  the  creditor's  request,  to  an  address  given  by  him,  or 
if  such  mode  of  transmission  is  the  practice  between  the  par- 
ties, and  the  money  is  lost,  this  is  an  adequate  payment.^  But 
the  letter  must  be  rightly  addressed.® 

VII.   PAYMENT  BY  LBTTEE. 

§  962.  When  a  creditor  designates  the  post  as  the  way  in 
which  payment  is  to  be  made  to  him,  and  his  direc- 
tions are  followed,  then  the  post-office  is  to  be  re-  by^etter 
garded  as  the  agent  of  the  creditor,  and  he  takes  ^^^  j"* 
the  risk.^    The  posting  of  a  letter,  properly  ad-  accordance 
dressed  and  stamped,  to  a  person  known  to  be  doing  Btructions. 

1  Roberts  v.  Fisher,  43  N.  Y.  159 ;  «  Ibid.    That  an  agent  is  bound  to 

suprOf  §  744.    Where  money,  which  is  receive  only  carrencj,  see  aupraj  §  943, 

stolen  from  a  creditor  hj  a  debtor,  is  and  so  of  an  attorney,  supra,  §   944. 

deliyered  to  the  creditor,  who  accepts  The  question  of  void  or  forged  notes 

it  in  payment  of  the  debt,  this  is  no  has  been  already  noticed,  supra,  §  960. 

payment.     State  Bank  v.  Welles,   3  ^  Kington  v.  Kington,  11  M.  &  W. 

Pick.  394.  233 ;  Warwicke  v,  Noakes,  Peake,  67 ; 

'  Frontier  Bank  v.  Morse,  22  Me.  88 ;  Wakefield  v.  Lithgow,  3  Mass.  249. 

Fogg  V.  Sawyer,  9  N.  H.  365 ;  Oilman  *  Gk)rden  v.  Strange,  1  Ex.  477 ;  and 

V.  Peck,  11  Yt.  516  ;  Wainwright  v.  see  cases  in  next  section. 

Webster,  11  Vt.  576 ;  Com.  v.  Stone,  4  ^  Warwicke  v.  Noakes,  Peake,  67 ; 

Met.  43  \   Magee  v,  Carmack,  13  m.  Skelbeck  v.  Garbett,  7  Q.  B.  846 ;  New 

289  ;  see,  however,  ctmtra^  Lowrey  v.  Haven  Bk.  v.  Mitchell,  15  Conn.  206 ; 

Murrell,  2  Port.  280.  Shoemaker  o.  Bank,  59  Penn.  St.  79 ; 

*  Infra,  §  984.  and  cases  cited  in  last  section.    As  to 

posting  acceptance,  see  supra,  §  18. 
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§  968.]  CONTRACTS.  [CHAJ>.  XXIX. 

businees  in  a  place  where  there  is  a  regular  delivery  of  letters, 
is  prima  facie  proof  of  the  reception  of  the  letter  by  the  person 
to  whom  it  is  addressed.*  The  letter,  however,  must  be  cor- 
rectly and  specifically  directed,*  and  when  particular  instruc- 
tions have  been  given  by  the  creditor,  these  should  be  fol- 
lowed.* 

VIII.   PAYMENT   IN  GOODS   AND   SBT-OFP. 

§  963.  When  it  is  agreed  between  debtor  and  creditor  that 
certain  goods  are  to  be  taken  in  satisfaction  of  a 
IS^S^may  ^^^^y  ^^^  delivery  and  acceptance  of  the  goods  will 
^y  »^^-  be  regarded  as  a  payment,  either  in  full  or  pro  tanto^ 
equivalent  as  the  casc  may  be.^  The  exchange  of  goods  for 
In  mmiey!^  goods  is  a  barter ;  and  so  is  an  exchange  of  goods 
for  labor;  ^'and  barter,  so  far  as  concerns  the 
remedy,  is  distinguishable  from  sale,  in  that  in  barter  the 
declaration  must  be  special."*  "In  both  cases,"  however, 
"  the  title  to  the  property  is  absolutely  transferred,  and  the 
same  rules  of  law  are  applicable  to  the  transaction,  whether 
the  consideration  of  the  contract  is  money  or  by  way  of 
barter."*  Whether  the  giving  or  receiving  of  goods  is  a  pay- 
ment, is  a  question  of  fact.  It  may  happen  that  it  may  be  a 
matter  of  doubt  whether  the  goods  were  received  as  payment, 
or  as  items  in  a  line  of  business  transactions,  so  as  to  consti- 
tute simply  a  set-off.  As  to  this,  the  intention  of  the  parties, 
as  evidenced  by  their  words  and  dealings,  must  determine.^ 

1  Wh.  on  Ey.   §   1323,    and  cases  409;    Edwards  v.  CottroU,  43  Iowa, 

there  cited ;  and  see  supra,  §  961.  194. 

a  Gordon  v.  Strange,  1  Exch.  477 ;  «  Barbe  v.  Parker,  1  H.  Bl.  287 ; 

Walter    v.   Haynes,   Rj.   &    M.   149  ;  Harrison  r.   Luke,  14  M.  k  W.  139 ; 

Allen  17.  Blunt,  2  Wood.  &  M.  121.  Ouerreiro  t;.  Peile,  3  B.  &  Aid.  616; 

*  Wakefield  v.  Lithgow,  3  Mass.  249  ;  Mitchell  v.  Gile,  12  N.  H.  390  ;  Vail  v. 

see  Phillips  v.  Scott,  43  Mo.  86 ;  and  Strong,  10  Vt.  457. 

cases  cited  to  §  961.  *  Bigelow,  J.,   Com.    v,  Clark,   14 

«  Leake,  2d  ed.  889  ;  Hands  v.  Bar-  Gray,  372. 

ton,  9  East,  349  ;  Sazty  v.  Wilkin,  11  t  Strong  v.  Kennedy,  40  Mich.  327 ; 

M.  &  W.  622 ;  Williamson  r.  Berry,  8  see  Bacon  v.  Lamb,  4  Col.  578.    As  to 

How.  U.  S.  544 ;  Costello  v.  Cady,  102  set-off,  see  »n/hii  §  l^^^* 
Mass.  140 ;  Stevenson  v.  State,  66  Ind. 
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§  964.  It  may  be  part  of  the  understanding  of  parties  deal- 
ing with  each  other,  that  the  cash  indebtedness  of 
the  one  to  the  other  shall  be  limited  to  the  balance,  when  ' 
after  subtracting  from  the  account  debts  admitted  Jf^^Jj^j^ 
on  both  sides.    If  so,  the  set-off  is  equivalent  to  a  lent  to  pay- 
payment,  and  may  be  so  pleaded.*    The  courts  will 
give  such  effect  to  agreements  of  this  class,  if  executed  in  good 
faith,  as  is  calculated  to  promote  the  best  interests  of  all  parties.' 
^^The  way  in  which  an  agreement  to  set  one  debt  against 
another  of  equal  amount,  and  discharge  both,  proves  a  plea  of 
payment,  is  this:  if  the  parties  met,  and  one  of  them  actually 
paid  the  other  in  coin,  and  the  other  handed  back  the  same  iden- 
tical coin  in  payment  of  the  gross  debt,  both  would  be  paid. 
When  the  parties  agree  to  consider  both  debts  discharged  with- 
out actual  payment,  it  has  the  same  effect,  because  in  contempla- 
tion of  law,  a  pecuniary  transaction  is  supposed  to  have  taken 
place  by  which  each  debt  was  then  paid.'^    The  set-off,  how- 
ever, must  be  perfected  in  order  to  be  operative.* 

§  965.  When  there  is  an  agreement  between  A.  and  B.  for 
mutual  set-off,  whether  such  agreement  be  express   ge|j_offap- 
or  implied,  debts  from  A.  to  B.,  which  would  be  propriaied 

,  ,  ,  1  n  1.     .        .  to  debts  ex- 

outlawed  under  the  statute  of  limitations,  are  ex-  eluded  by 

tinguished  by  the  common  set-off.  The  old  outlawed  and'^S  nie- 
debts  are  thrown  into  a  gross  mass  with  those  not  f^  ^^^^' 
outlawed,  and  the  balance  due  from  A.  is  not  within  the 
statute.^  If  an  agreement  of  general  set-off*  is  shown,  it  ope- 
rates even  to  cancel  debts  of  which  the  consideration  may  be 
illegal.^    An  agreement,  however,  for  a  general  set-oft'  must 


I  B«*nJ.  on  Sales,  3d  Am.  ed.  §  711 
Leake,  2d  ed.  889  ;  citing  Co.  Lit.  213  a 
Sinclair  v,  Baggaley,  4  M.  &  W.  312 
Cellander  r.   Howard,  10  C.  B.  290 


lish,  L.  J.,  in  Livingstone  v.  Whiting, 
15  Q.  B.  723 ;  Spargo's  case,  L.  R.  8 
Ch.  414 ;  Ranee's  case,  L.  R.  6  Ch.  104 ; 
cited  Leake,  2d  ed.  889. 


Sturdy  v.  Amaud,  3  T.  R.  599 ;  Leeds  *  Graj  v.  White,  108  Mass.  228;  see 

V.  Burrows,  12  East,  1,  where  it  was  infra,  §§  1009  et  seq. 

said  that  this  mode  of  payment  may  *  Leake,  2d  ed.  890 ;  Ashby  v,  James, 

be  jN&rt  of  the  original  agreement  in  11  M.  &  W.  542 ;  Scholey  v.  Walton, 

contracting  the  debts.    As  to  setoif  12M.&  W.  510;  Worthingtonv.  Grims- 

generally  see  infra,  §§  1009  ei  seq.  ditch,  7  Q.  B.  479. 

'  Doyle  V.  Donnelly,  56  Me.  27.  '  Owens  v.  Denton,   1  C.  M.  &  R.. 

*  Lord  Campbell,  C.  J.,  in  Living-  711. 
stone  V.  Whiting,  15  Q.  B.  723 ;  Mel- 
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§  967.]  C0NTBACT8.  [CHAP.  XXIX. 

be  shown  in  order  to  have  this  effect,  since  without  such  an 
agreement  the  mere  existence  of  counter-claims  will  not  ex- 
clude the  statute,  or  preclude  the  illegality  of  a  consideration 
from  being  excepted  to.^ 

IX.   EFFECT  OF  PAYMENT. 

§  966.  1^0  matter  how  great  may  be  the  damage  a  creditor 
Damaees  ^^7  sustain  from  the  non-payment  of  his  debt  at 
fordeten-  maturity,  he  is  not  entitled  to  recover  anything 
limited  to  beyond  principal  and  interest  from  his  debtor. 
interest.  4i  jf^j^inal"  damages  he  indeed  recovers,  but  this  is 
^  a  sum  of  money  that  may  be  spoken  of,  but  that  has  no 
existence  in  point  of  quantity."*  If  before  suit  is  brought 
th^  creditor  accepts  satisfaction  for  his  debt,  he  cannot  after- 
wards recover  any  damages  whatever  for  the  detention.'  But 
aifter  suit  is  begun,  payment  of  the  debt  does  not  extinguish 
the  plaintifi''s  claim  for  costs  and  nominal  damages.* 

§  '967.  After  suit  is  brought,  payment,  in  order  to  satisfy  a 
AifterBuit  debt,  must  be  for  interest  and  costs  as  well  as  for 
brought,  debt.'  Payment  of  the  debt,  by  itself,  does  not  bar 
must  cover  the  further  pressure  of  the  suit.  Thus,  when  a  holder 
cqbvTm^  of  negotiable  paper  sues  severally  the  parties  liable 
weUafldebt  ^  j^  payment  in  full  in  one  suit  does  not  bar  him 
from  proceeding  in  the  other  suits  for  judgment  on  the 
penalty.® 

>  Leake,  2d  ed.  890 ;  Cottam  v.  Part-  12  Q.  B.  808 ;  Gell  v.  Burgess,  7  C.  B. 

ridge,  4  M.  &  G.  271 ;  Clark  t;.  Alex-  16.    See  as  to  tender,  infra^  §  976. 

ander,  8  Scott,  N.  R.  147.                    •  *  Randall  c.  Moon,  12  C.  B.  261 ; 

'  Leake,  2d  ed.  885.  Goodwin  v.  Gremer,  18  Q.  B.  757.    See 

s  Beamont  v,  Greathead,  2  G.  B.  496.  further,  tn/ra,  §§  971  et  seg.    The  pay- 

*  Leake,  2d  ed.  885 ;  Nosotti  v.  Page,  ment,  by  the  Roman  law  also,  must  be 

10  C.  B.  643 ;  Cook  r.  Hopewell,  11  Ex.  of  the  exact  sum  in  money ;  for  altud 

555  ;  Ash  v.  Pouppeville,  L.  R.  3  Q.  B.  pro  alio  cannot  be  rendered  invito  credit' 

86 ;  and  see  as  to  effect  of  tender,  infra,  ore,    L.  27,  and  50  D.  h.  t.    Any  other 

§§  970  e/  seg,  kind  of  payment  requires  the  concur- 

'  Leake,  2d  ed.  886 ;  Thame  p.  Boast,  rence  and  approval  of  the  creditor,  and 

releases  the  debtor  only  ope  exceptionis, 
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[§  970. 


CHAPTER    XXX. 


TENDER. 


I.   TeITDKB  of  MoNBT  in  DlSCHABOB  OF 

Debt. 

Distinction  between  tender  of  debt  and 

tender  of  Bomething  in  oompllanoe 

with  contract,  §  970. 
Tender  is  an  offer  of  payment  in /all  of 

a  debt,  §  971. 
Tender  stops  Interest  and  costs,  §  972. 
Tender  not  admissible  for  unliquidated 

damages,  §  973. 
May  be  made  under  protest,  §  974. 
Tender  otherwise  admits  debt,  §  975. 
To   discharge    litigated    debt,  money 

must  be  paid  into  court,  §  976. 
Ck>nditional  tender  inoperative,  §  977. 
Tender  must  be  of  exact  sum,  §  978. 
To  diyisible  debt  there  may  be  tender 

pro  tantOf  §  979. 
Tender  must  be  on  precise  day  and  in 

place  fixed,  §  980. 
Plea  of  tender  must  set  forth  constant 

readiness  to  pay,  §  981. 
Tender  may  be  made  to  or  by  agent  or 

joint  creditor  or  debtor,  §  982. 
Tender  of  money  must  give  opx>ortunity 

for  inspection,  though  this  may  be 

waived,  §  983. 


Tender  must  be  in  current  coin,  but 

this  may  be  waived,  §  984. 
Objection  to  character  of  money  may 

be  waived,  §  985. 
Cheque  or  other  security  is  not  tender, 

§986. 

II.   DlBTIFCTrrB  RULB  AS  TO  QOODS. 

Tender  of  goods  must  be  specific,  § 
987. 

Must  be  unconditional,  §  988. 

Goods  must  exactly  correspond  with 
description,  and  be  merchantable  by 
local  law,  §  989. 

If  delivered  at  time  and  place  fixed, 
this  is  sufficient,  §  990. 

Party  fixing  place  should  notify  other 
party,  §  991. 

Designation  required  as  to  bulky  arti- 
cles, §  992. 

Tender  of  goods  may  transfer  title, 
§993. 

Tender  may  be  a  prerequisite  to  estab- 
lish a  duty,  §  994. 

Tender  may  be  waived,  §  996. 


I.   TEKDBR  OF  MONBT  IN  DISCHARGE  OF  DEBT. 

§  970.  Tender  is  of  two  kinds.  The  first  is  where  a  debtor 
ofi^era  to  his  creditor  money  sufficient  to  pay  a  defi- 
nite debt.  This,  as  we  will  see,  suspends  interest 
on  the  debt  and  precludes  damages  for  non-pay- 
ment. The  second  is  where  there  is  an  obligation 
by  a  party  to  a  sale  to  deliver  to  the  other  party 
either  goods  or  money  at  a  specific  time  and  place. 
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§  972.]  CONTRACTS.  [CHAP.  XXX. 

Here  a  tender  duly  made  extinguishes  the  claim.  In  the  first 
case,  therefore,  the  tender  is  the  admission  of  an  indebtedness, 
in  the  second  it  is  the  extinction  of  an  indebtedness.  The 
two  kinds  of  tender,  therefore,  are  widely  different,  and  some 
confusion  has  arisen  from  their  being  discussed  under  one 
general  head.  In  the  present  chapter  they  will  be  treated 
separately,  so  far  as  concerns  their  distinctive  characteristics.^ 
§  971.  A  tender  in  the  first  sense  is  an  offer  of  money  in 
T  d  1  payment  in  full  of  a  definite  debt  which  has 
an  offer  of  matured,  and,  to  be  effective,  must  cover  not  only 
Aiu  of'a  the  debt,  but  all  interest  which  has  accrued  on  it.' 
debt.  jf  made  in  lieu  of  payment,  it  must  embrace  a  sum 

of  money  equal  to  the  sum  due.^  If  made  after  a  suit  has 
commenced,  it  must  also  include  all  costs  that  have  been 
incurred  in  its  maintenance.^  A  tender  rests  on  the  supposi- 
tion''that  the  defendant  has  been  always  ready  to  perform 
entirely  the  contract  on  which  the  action  is  founded ;  and 
,  that  he  did  perform  it,  as  far  as  he  was  able,  by  tendering  the 
requisite  money ;  the  plaintiff  himself  precluding  a  complete 
performance  by  refusing  to  receive  it."*  It  claims,  therefore, 
that,  as  the  plaintiff*  could  have  got  what  be  wanted  without 
suit,  suit  was  unnecessary  and  vexatious.^ 

§  972.  When  a  debt  Is  due,  the  debtor's  liability,  so  far  as 
Tender  concems  future  accruing  interest,  is  put  an  end  to 
stops  inter-  by  a  tender  of  the  debt.^    But  if  the  tender  be  re- 

est  and  ^ 

costs.  fused,  and  the  debtor  in  any  way  consents  to  the 


^  As  to  time  of  performance  of  a  con-  *  Per  cur.  in  Dixon  v.  Clark,  6  C.  B. 

tract,  see  tuepra^  §§  881  ti  Mq,    As  to  377 ;  James  v.  Vane,  2  E.  &  £.  883 ; 

payment,  see  supra,  §§  923  et  seq,  adopted  Leake,  2d  ed.  858. 

'  Bao.  Abr.  Tender ;  Com.  Dig.  Ten-  •  Carlej  v.  Vance,   17  Mass.   369  ; 

der.    That  tender  must  be  made  per-  Coit  v.   Houston,  3  Johns.   Ca.  243 ; 

BonaUj,  see  supra,  §  873.  Law  v,  Jackson,  9  Cow.  641 ;  Cornell 

*/n/ra,  §978;  Ben},  on  Sales,  §  713;  v.  Green,  10  S.  &  R.  14;  Fuller  v. 

Startup  r.  Macdonald,  6  M.  &  O.  593 ;  Pelton,    16    Ohio,    457 ;    Verges    v. 

Sargent  v.  Graham,  5  N.  H.  440 ;  Case  Gibonej,  38  Me.  458. 

V.  Green.  5  Watts,  262 ;  see  Springport  7  Dixon  r.  Clark,  5  C.  B.  365 ;  Dent 

V.  Bank,  84  N.  Y.  403.  v.  Dunn,  3  Camp.  296 ;  Carley  r. Vance, 

<  Emerson  o.  White,  10  Gray,  361 ;  17  Mass.  389  ;  Law  v.  Jackson,  9  Cow. 

see  Stevens  o.  Briggs,  14  Vt.  44.  641 ;  Cornell  v.  Green,  10  8.  &  R.  14. 
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continuance  of  the  indebtedness,  interest  continues  to  run.* 
A  tender,  however,  to  stop  interest,  must  imply  continuous 
readiness  to  pay.' — In  New  York,  a  tender  of  payment  after 
maturity  of  a  debt  releases  the  lien  of  a  mortgage  given  to 
secure  it,'  and  so  in  Michigan.*  But  the  general  rule  is  that, 
at  common  law,  a  tender  after  breach  of  the  condition  does 
not  operate  as  a  discharge  of  the  mortgage.*  In  New  Hamp- 
shire, payment  after  the  day  is  made  good  by  statute.* 


1  See  Xirton  v.  Braithwaite,  1  M.  &  him  to  receive  the  amoant  neoessarj  to 

W.  310 ;  Norton  v.  Ellam,  2  M.  &  W.  redeem,  does  not  operate  as  a  discharge 

461 ;  Maltbj  v.  Murrells,  5  H.  &  N.  of  the  lien  of  the  holder  of  the  certifi- 

813 ;  Hendee  v.  Howe,  33  N.  J.  Eq.  92 ;  oate  of  sale.    Schroeder  v.  Lahman,  S. 

and  cases  cited  infra,  §  980.  C.  Minn.  1881.     In  this  case  Mitchell, 

''It  is  now  settled,  bj  the  decision  J.,  said:  ''The  only  question  in  the 

of  the  queen's  bench  in  1860  in  James  case  is,  whether  a  mere  tender  to  the 

V.  Vane,  2  B.  &  E.   883,  overruling  sheriff,  and  a  refusal  by  him  to  receive 

Cooch  o.  Maltbj,  23  L.  J.  Q.  B.  305,  the  amoant  necessary  to  redeem,  op&- 

and  affirming  the  earlier  case  of  Dixon  rates  as  a  discharge  of  the  lien  of  the 

V.  Walker,  7  M.  &  W.  214,  that  a  tender  holder  of  the  certificate  of  sale.    We 

is  a  baT  to  ike  action  quoad  its  amount,  are  of  opinion  that  this  question  must 

and  not  merely  a  bar  to  damages."  be  answered  in  the  negative.    In  such 

BenJ.  on  Sales,  3d  Am.  ed.  §  728.  case  the  sheriff  is  not  his  agent,  bat 

'  Gray  v.  Angier,  62  Ga.  596.    Where  merely  the  officer  of  the  law  with  whom 

a  promissory  note  is  payable  on  de-  the  redemptioner,  if  he  sees  fit,  may 

mand,  it  is  due  immediately   on  its  deposit  the  money  instead  of  paying  it 

delivery  (infra,  §  980),  though  it  does  to  the  party  to  whom  It  belongs.     No 

not  carry  interest  until  demand  unless  act  of  his  can  prejudice  the  rights  of 

it  be  BO  provided  by  its  own  terms,  the  holder  of  the  certificate  of  sale. 

Leake,  2d  ed.  861.  Horton  v.  Maffitt,  14  Minn.  289  ;  Davis 

»  Kortright  r.  Cady,  21  N.  Y.   343;  v,  Seymour,  16  ib.  210;  Tinkoom  v. 

Edwards  r.  Ins.  Co.,  21  Wend.  467.  Lewis,  21  ib.  132 ;  Gilchrist  v.  Comfort, 

«  Potts  V.  Plaisted,  30  Mich.  149.  34  N.  Y.  235.     The  only  office  or  effect 

*  Jones  on  Mort.  2d  ed.  §§  9,  892 ;  of  such  tender  and  refusal  is  that  it 

Bowell  V,  Mitchell,  68  Me.  21 ;  Erskine  will  preserve  and  protect  the  right  of 

V.  Townsend,  2  Mass.  493  ;  Currier  v.  the  redemptioner  to  have  the  redemp- 

Gale,  9  Allen,  522 ;  Holman  v.  Bailey,  tion  perfected,  if  such  right  be  season- 

3  Met.  55 ;  Shields  v.  Lozear,  34  N.  J.  ably  asserted.    The  sheriff  being  the 

L.  496  ;  Story  v.  Krewson,  55  Ind.  397 ;  officer  of  the  law,  and  not  the  agent  of 

Perre  v.  Castro,  14  Cal.  519  ;  Himmel-  either  party,  his  refusal  to  receive  the 

mann  v.  Fitzpatriok,  50  Cal.  650.  money  and  to  execute  a  certificate  of 

'  See  Robinson  v.  Leavitt,  7  N.  H.  redemption  does  not  destroy  the  re- 

73.  demptioner's  right,  if  seasonably  as- 

In  Minnesota  it  is  held  that  a  tender  serted,  to  have  the  redemption  per- 

of  a  mortgage  debt  to  the  sheriff  after  fected  and  properly  evidenced  ;  neither 

the  foreclosure  sale,  and  a  refusal  by  does  it  impair  the  right  of  the  holder 
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§  978.  In  England,  though  there  is  authority  to  the  effect 
Tender  not  *^^^  *  tender  18  pleadable  to  a  quantum  meruiU^ 
admissible  there  can  be  no  such  plea  to  a  suit  for  unliquidated 
quidated  damages.'  In  this  country,  under  statute,  in  suits 
damages,  j^j.  damages  for  injuries,  tenders  are  in  some  states 
allowed ;'  though  at  common  law  the  English  rule  obtains.^ 

§  974.  A  tender  may  be  made  under  protest ;  the  party  say- 
--    .  ing  that  he  tenders  the  amount  in  controversy  with- 

madeunder  out  admitting  that  he  is  bound  for  the  debt  f  though 
^^  the  payment,  in  such  case,  if  received,  is  absolute, 

and  if  not  received,  the  tender  is  not  operative  if  qualified  by 
Any  condition.® 

§  975.  If  not  made  under  protest,  a  tender  admits  the  valid- 
ity of  the  contract  on  which  the  payment  is  pro- 
othmrise  posed  to  be  made ;  and  a  plea  of  tender  relieves  the 
d^ht*^  plaintiff  from  the  necessity  of  proving  his  case.^ 
But  a  mere  payment  of  money  into  court,  without  a 
specific  designation  of  the  debt  it  is  meant  to  extinguish,  does 
not,  when  the  suit  covers  several  claims,  and  the  i)ayment  is 
only  pro  tantOj  admit  any  specific  claim.^  It  is  otherwise  when 
the  two  counts  which  the  declaration  contains  are  for  the  same 
claim,  the  one  stating  it  generally,  on  a  quantum  meruit^  and 

of  the   certificate  to  the   redemption  sett  v,  Andover,  21  Vt.  342.    Bee  Be9J. 

money,  or,  failing  that,  to  acquire  ab-  on  Sales,  3d  Am.  ed.  §  725. 

solute  title  to  the  premises.''  *  Wood  v.  Hitchcock,  20  Wend.  47. 

1  Giles  V.  Hart,  2  Salk.  622,  though  See  Gassett  r.  Andover,  21  Vt.  342, 
see  report  of  this  case  in  1  Lord  Rajr.  where  it  was  held  that  a  tender  made 
255,  and  criticism  in  note  to  Dearie  v.  In  full  of  all  legal  claims,  which  is  re- 
Barrett,  2  Ad.  &  E.  82.         '  oeived  bj  the  creditor  with  a  protest 

'  Dearie  v.  Barrett,  2  Ad.  &  E.  82.  that  the  sum  is  not  sui&cient,  the  ored- 

*  See  Brown  v,  Neal,  36  Me.  407 ;  itor  at  the  same  time  saying  he  will  re- 
Slack  V,  Brown,  13  Wend.  390.  ceive  the  money,  and  pass  it  to  the 

<  Green   v.  Shurtliff,    19   Vt.  592 ;  debtor's  account,  will  not  bar  the  cred- 

Huntington  v.  Bk.,  6  Pick.  340 ;  Ray-  itor*s  right  to  recover  any  amount  due 

mond  V.  Barnard,  12  Johns.  274 ;  Law  him  exceeding  the  tender. 

t7.  Jackson,  9  Cow.  641.  t  Stafford  v,  Clark,    2    Biug.   377  ; 

'  Scott  V,  R.  R.,  L.  R.  1  C.  P.  596  Bennett  v.  Francis,   2  B.  &   P.  550 ; 

(overruling  Simmons  v,  Wilmot,  3  Esp.  Jones  v.  Hoar,  5  Pick.  291 ;  Hunting- 

91)  ;  Manning  v.  Lunn,  2  C.  &  K.  13;  ton  v.  Bank,  6  Pick.  340. 

Sweny  v.  Smith,  L.  R.  7  £q.  324 ;  Gas-  >  SUpleton  v.  Nowell,  6  M.  &  W.  9  ; 

Charles  v.  Branber,  12  M.&  W.  743. 
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the  other  stating  a  contract  of  service ;  in  which  case  the  pay- 
ing money  into  court  admits  the  contract.^ 

§  976.  To  constitute  a  discharge  of  a  litigated  debt,  the  plea 
must  be  accompanied  by  the  payment,  in  suits  on  a  .^^  ^^^ 
money  claim,  of  the  money  sued  for  into  court ;  and  charereiiu- 
unless  the  money  be  so  paid  in,  the  plaintiff  is  enti-  money 
tied  to  judgment  for  the  amount  admitted  to  be  due,  paiS^into 
with  costs.*    If  the  money,  after  a  tender,  be  paid  °^'^*- 
into  court,  the  plaintiff,  who  persists  in  litigating  the  case 
and  obtains  judgment  only  for  the  amount  paid  in,  cannot 
recover  costs  accruing  after  the  tender.*    It  is  not  necessary  to 
show  that  the  specific  money  paid  into  court  is  that  actually 
tendered.^    The  tender,  in  order  to  bar  an  action,  must  be 
pleaded.* 

§  977.  The  tender,  to  be  operative,  must  be  absolute.    The 
debtor  can  place  on  it  no  conditions  other  than  those 
incident  to  the  nature  of  the  transaction  ;•  and  thence  aUe^^der* 
if  made  on  the  condition  that  the  creditor  would  ad-  inopera- 
mit  other  ctaims  to  be  anfoanded,  or  that  it  cancels  ""• 
the  debtor's  general  indebtedness,  it  is  a  nullity.^ — ^It  has  also 
been  held  that  a  condition  that  a  full  receipt  should  be  given 

1  Elgar  V.  Watson,  1  G.  &  M.  494 ;  Batchelder,  4  N.  H.  40 ;  Buffum  v. 
Wright  V.  Goddard,  8  Ad.  &  E.  144  ;  Baffum,  11 N.  H.  451 ;  Lorlng  v.  Cooke, 
Bennett  v.  Francis,  2  B.  &  P.  550;  3  Pioic.  48;  Richardson  v.  Chemical 
Jones  r.  Hoar,  5  Pick.  285  ;  Hunting-  Laboratory,  9  Met.  42 ;  Wood  v.  Hitch- 
ton  V,  Bank,  6  Pick.  340.  Bat  see!  cock,  20  Wend.  47 ;  Eastland  v.  Longs- 
Bpalding  r.  Vandercook,  2  Wend,  horn,  1  N.  &  MoC.  194 ;  Flake  v,  Nuse, 
431.  51  Tex.  98 ;  see  Gould  v.  Bank,  86  N. 

'  Chapman  v.  Hicks,  2  C.  &  M.  633 ;  Y.  75. 
Gilkeson  v.  Smith,  5  W.  Va.  128  ;  see        '  Leake,  2d  ed.   866 ;    Eckstein   r. 

nqftroj  §  960.  Reynolds,   7  Ad.  &  E.  80 ;  Evans  v. 

*  Leake,  2d  ed.  859  ;  see  Harmer  v.  Judkins,  4  Camp.  156 ;  Foord  v.  Noll, 
Priestlej,  16  Beav.  569;  Shiver  o.  2  Dow.  N.  S.  617 ;  Bowen  v.  Owen,  11 
Johnston,  62  Ala.  ^7 ;  supra,  §  960.  Q.  B.  131 ;  Mitchell  v.  King,  6  C.  &  P. 

«  Colbj  V,  Stevens,  38  N.  H.  191.         237 ;    Sutton  v.  Hawkins,  8  C.  &  P. 

*  Hegler  v.  Eddy,  53  Cal.  597.  259  ;  Hastings  v.  Thorlej,  8  C.  &  P. 
<  BenJ.  on  Sales,  3d  Am.  ed.  §  721 ;    573  ;  Hepburn  v.  Auld,  1  Cranch,  321 ; 

Bevans  v.  Rees,  5  M.  &  W.  309  ;  Finch  Richards  v.  Chem.  Lab.,   9   Met.  42 ; 

V.  Miller,  5  C.  B.  428 ;  Steam  Stoker  see  Brooklyn  Bank  v.  Degrauw,   23 

Co.  in  re,  L.  R.  19  £q.  416 ;  Brown  v.  Wend.  342. 
Gilmore,  3  Greenl.  110;   Robinson  v, 
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vitiates  a  tender,  though  the  creditor  cannot  afterwards  on  this 
ground  impugn  a  tender  made  to  him  when  at  the  time  of  the 
tender  the  only  objection  he  made  was  to  the  amount.^  And  a 
debtor  is,  in  any  view,  not  entitled  to  insist  on  a  receipt  in  full 
of  all  demands  when  this  would  cover  a  larger  ground  than  that 
covered  by  the  tender;*  nor  is  the  creditor  bound  to  give  such 
a  receipt  when  it  would  cover  anything  more  than  the  actual 
tender.'  If  the  condition,  however,  be  one  purely  formal, 
which  the  debtor  had  a  right  to  make,  it  does  not  vitiate  the 
tender.^  And  a  condition  not  objected  to  at  the  time  may  be 
regarded  as  waived/ — The  meaning  of  an  ambiguous  tender  is 
for  the  jury ;  if  unambiguous,  for  the  court.* — ^A  tender,  as  we 

» 

1  Richardson  v,  Jackson,  8  M.  &  W.  '  Glasscott  v.  Day,  5  Esp.  48 ;  Thayer 
298 ;  Laing  v.  Meader,  1  C.  &  P.  257  ;  v.  Braokett,  12  Mass.  450 ;  Sanford  v. 
see  Thayer  v.  Brackett,  12  Mass.  450.  Bulklej,  30  Conn.  344;  Wood  v.  Hitch- 
In  Cole  r.  Blake,  Peake,  179,  238,  and  cock,  20  Wend.  47  ;  see  Foster  v.  Drew, 
Laing:  v.  Meader,  1  C.  &  P.  257,  it  was  39  Vt,  51. 

held  that  a  stamped  receipt  ooald  not  be  '  Cheminant  v.  Tliornton,  2  C.  &  P. 

exacted.    Bat  in  Richardson  v.  Jack-  50  ;  Sanford  v.  Balkley,  30  Conn.  344. 

son,  8  M.  &  W.  298,  Rolfe,  B.,  said :  «  Saunders  v.   Frost*  5  Pick.   259 ; 

'*  I  should  be  sorry  to  hold  this  to  be  a  Wheelock  v.  Tanner,  39  N.  Y.  481. 

bad  tender"  (there  being  no  objection  ^  Richardson  v,  Jackson,  8  M.  &  W. 

at  the  time  to  the  receipt  bein^  re-  298 ;  Saunders  v.  Frost,  5  Pick.  259. 

quired)   **  on  account  of  the  receipt  *  Eckstein  v,  Reynolds,  7  Ad.  &  E. 

having  been  mentioned.    I  should  wish  80;  Marsden  v.  Goode,  2  C.  &  K.  133. 

to  encourage  all  prudent  people  to  take  In  Bowen    v.  Owen,   11    Q.   B.   130, 

receipts,  for  if  they  do  not,  in  case  of  adopted  by  Mr.  Benj.  (3d  Am.  ed.  § 

death,  the  representatives  may  be  de-  724)  as  giving  the  latest  law  on  this 

privedof  all  evidence  of  the  payment."  topic,  a  tenant  sent  an  agent  to  his 

Benj.  on  Sales,  3d  Am.  ed.  §  726,  re-  landlord  with  a  letter,   saying:    '*  I 

ferring  also  to  Loring  v,  Cooke,  3  Pick,  have  sent  with  the  bearer,  T.  T.,  a  sum 

48 ;  Richardson  v.  Chemical  Laboratory  of  26/.  5«.  7J<f.  to  settle  one  year's  rent 

Co.,  9  Met.  42  ;  Wood  r.  Hitchcock,  20  of  Nant-y-pair."     The  agent  told  the 

Wend.  47.  landlord  he  had  the  money  with  him, 

In  England  by  Stat.  16  &  17  Vict.  0.  but  the  landlord  refused  it,   saying 

59,  stamps  have  to  be  attached  to  all  more  was  due.    The  agent  went  away, 

receipts  of  21,  or  over,  and  the  debtor  is  but  soon  came  back  again, saying  he  had 

empowered  to  tender  a  blank  receipt  a  few  pounds  more  in  his  pocket  to  pay 

duly  stan^ped  at  the  time  of  payment,  certain  arrears  of  duties,  but  the  land- 

And  it  was  held  in  Jones  v.  Arthur,  8  lord  again  refused,  saying  more  was 

DOwl.  442,  that  a  tender  made  by  a  due.     It  was  held  in  the  king's  bench 

cheque  in  a  letter  was  not  vitiated  by  that  the  tender  was  conditional,  Earle, 

the  fact  that  the  letter  requested  a  re-  J.,  saying:  ''The   person   making  a 

ceipt  in  return.  tender  has   a  right  to   exclude  pre- 

828 


CHAP.  XXX.]  TENDER.  [§  978. 

■ 

have  already  seen,  is  not  vitiated  by  the  fact  that  it  is  accom- 
panied by  a  protest.^ 

§  978.  A  tender  of  a  sum  greater  than  that  due,  is  not 
sufficient  when  the  sura  is  exhibited  in  large  notes  Tender 
or  coin,  and  the  creditor  is  called  upon  to  make  must  be  of 
change  which  he  refuses  to  do  f  though  it  is  other- 
wise when  the  sum  is  in  itself  divisible,  so  that  the  excess 
can  be  at  once  returned  to  the  debtor  and  the  remainder  re- 
tained.' And  when  there  are  several  debts  due  from  the  same 
debtor,  a  gross  tender  of  all  these  sums  is  sufficiently  formal  ;* 
though,  as  will  be  presently  seen,  when  a  debt  is  divisible  a 
tender  of  a  substantive  part  is  good  and  operates  to  relieve  pro 
tanto  ;  though  a  tender  of  a  fraction  of  an  indivisible  claim  is 
inoperative.'  But  a  tender  on  a  debt  secured  by  a  common 
money  bond  need  not  be  for  the  penalty.  It  is  sufficient  if  for 
the  actual  indebtedness.* — A  proposition  to  pay  a  mortgage 
debt  if  certain  interest  alleged  to  be  usurious  be  stricken  off, 
is  not  a  tender.^ — A  creditor,  however,  who  puts  it  out  of  his 
debtor's  power  to  know  the  exact  sum  due,  cannot  object  to 
a  tender,  on  the  ground  that  it  does  not  reach  the  exact  sum, 
sujfposing  that  it  adequately  approximates  to  such  sum.® 
Thus,  where  a  vendor  wrongfully  destroyed  the  contract  of 
sale  on  which  prior  payments  to  him  were  endorsed,  it  was 
held  that  a  tender  by  the  vendee  of  a  less  sum  than  that 
actually  due,  together  with  an  offer  to  pay  whatever  might 
prove  to  be  really  due,  was  sufficient.* 

sumptions  against  himself,  by  saying,  Co.  115  a;  Douglas  v,  Patrick,  3  T.  R. 

'  I  pay  this  as  the  whole  that  is  due  683  ;  Dean  v.  James,  4  B.  &  Ad.  546  ; 

you,  *  but  if  he  requires  the  other  party  Beavans  v.  Rees,  5  M.  &  W.  306.    A 

to  accept  it  as  all  that  is  due,  that  is  tender,  though  not  in  technical  shape 

imposing  a  condition ;  and  when  the  such  as  to  bar  costs,  may  operate  so  as 

offer  is  so  made,  the  creditor  may  re-  to  suspend  interest.     Suffolk  Bank  v. 

fuse  to  consider  it  as  a  tender."  Worcester  Bank,  5  Pick.  106. 


1  Supra,  §  974. 

>  Watklns  r.  Robb,  2  Esp.  711 ; 
Batterbee  v,  Davis,  3  Camp.  70 ;  Rob- 
inson V.  Ckx>k,  6  Taunt. -336  ;  Sargent 
V,  Graham,  5  N.  H.  440;  Boyden  v. 
Moore,  6  Mass.  365. 

*  Leake,  2d  ed.  864 ;  Wade's  case,  5 


Thetford  v.  Hubbard,  22  Yt.  440. 
Infra,  §  979. 

Tracy  v.  Strong,  2  CJonn.  659. 
Harmon  v  Magee,  57  Miss.  410. 
See  supra,  §§  603,  612,  716,  747. 
Downing  v.  Plate,  90  111.  268. 
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§  979.  Where  an  indebtedness  consists  of  several  divisible 
To  divisible  claims,  a  tender  to  pay  one  of  them  may  be  pro 
debt  there    fanto  good.*    And  a  tender  may  be  made  to  one  of 

may  be  '^  "^ 

tender  pro  several  items ;'  though,  unless  the  tender  in  such 
case  go  specifically  to  a  single  divisible  debt,  it  is 
inoperative.'  But  to  enable  a  tender  to  take  effect  in  respect 
to  one  out  of  several  claims  of  the  creditor  on  the  debtor,  it 
must  be  distinctly  pointed  to  such  claim.  If  made  generally, 
without  being  thus  apportioned,  and  if  it  be  insufficient  to 
meet  the  aggregate  indebtedness,  it  fails  to  take  effect.^ 
When  a  claim  is  not  divisible,  a  tender  of  money  to  pay  a 
part  of  it  is  defective  unless  accepted  pro  tanto  by  the  credi- 
tor f  though  an  acceptance  pro  tanto  would  not  preclude  him 
from  claiming  the  residue.' — ^A  tender  cannot  be  made  by 
tacking  a  set-off  to  a  sum  in  cash  f  though  the  practice  may  be 
different  in  jurisdictions  where  set-offs  extinguish  claims  prior 
to  suit.^ — A  reception  of  an  amount  smaller  than  an  alleged 
entire  indebtedness  does  not  impair  the  creditor's  right  to  the 
part  of  his  claim  not  thus  paid  off.* 

§  980.  Whenever  by  the  terms  of  a  contract  a  debt  must  be 
Tender  P^^^  ^^  ^  particular  day,  it  must  at  common  law  be 
must  be  on  tendered  on  that  day;  and  the  tender  must  be  made 

the  day      ,  . 

named  and  a  sufficient  time  before  midnight  to  enable  the  other 
place?         party  to  receive  and  count  it."    This  has  frequently 

>  Leake,  2d  ed.  865  ;  Ben],  on  Sales,  •  Dixon  v.  Clark,  6  G.  B.  365  ;  Bowen 

8d  Am.  ed.  §  719;  Jones  v.  Owen,  5  v.  Owen,  11  Q.  B.  130. 

Ad.  &  £.  222 ;  Branden  v.  Newlngton,  f  Leake,  2d  ed.  865  ;  citing  Searles 

3  Q.  B.  915  ;  Hesketh  v.  Fawcett,  11  v.  Sadgrove,  5  E.  &  B.  689  ;  Phlllpotts 

M.  &  W.  366  ;  Dixon  v.  Clark,  5  C.  B.  v.  Clifton,  10  W.  R.  Ex.  135  ;  BeUows 

365.    As  to  divisibility,  see  aupra,  §§  v.  Smith,  9  N.  H.  285  ;  Gary  v.  Ban- 

233,  338,  511,  552,  899.  oroft,  14  Pick.  315  ;  see  Brooklyn  Bk. 

<  Robinson  v.  Ward,  8  Q.  B.  920.  v.  De  Oranw,  23  Wend.  342. 

9  Ibid. ;  Tjler  v.  Bland,  9  M.  &  W.  •  Foley  v.  Mason,  6  Md.  37. 

338 ;  Searles  v.  Sadgrove,  5  B.  &  B.  *  Henwood  v,  Oliver,  1  Q.  B.  409 ; 

639.  Finch  v.  Miller,  5  G.  B.  428. 

*  Leake,  2d  ed.  865 ;  Benj.  on  Sales,  »  Supra,  §§  869  et  seq.  884 ;  Wade's 

8d  Am.  ed.  §  719  ;  Strong  v.  Harvey,  3  case,   5  Co.   Rep.  114,  a ;   Startup  v. 

Bing.  304;  Hardingham  v.  Allen,  5  G.  Maodonald,  6  M.  &  G.  593;   City  Bank 

B.  793.  V.  Cutter,  3  Pick.  414 ;  Dewy  v.  Hum- 

s  Dixon  V.  Clark,  5  G.  B.  365 ;  Boy-  phrey,  5  Pick.  187  ;  aliier  in  Gonnecti- 

den  V.  Moore,  5  Mass.  365  ;  Gupples  v.  out,  Tracy  v.  Strong,  2  Gonn.  659.    In 

Gallighan,  6  Mo.  Ap.  62.  Massachusetts  by  Gen.  Stat.  c.  130,  § 
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been  held  to  be  the  case  with  regard  to  uegotiable  paper. 
"A  plea  by  the  acceptor  of  a  bill  or  the  maker  of  a  note, 
of  a  tender  post  dieiUj  is  bad,  notwithstanding  the  tender 
is  of  the  amount  of  the  bill  or  note,  with  interest  from  the 
day  it  became  due  up  to  the  day  of  the  tender,  and  notwith- 
standing the  plea  alleges  that  the  defendant  was  always  ready 
to  pay,  not  only  from  the  time  of  the  tender,  but  also  from 
the  time  when  the  bill  or  note  became  payable."^— Tender  by 
drawer  or  endorser  must  be  immediately  on  receipt  of  notice 
of  dishonor.'  Tender  of  the  amount  due  on  a  note  payable 
on  demand  may  be  made  at  any  time  before  its  actual  de- 
mand.'— Tender,  al90,  may  be  made  at  any  time  of  an  indebt- 
edness arising  from  money  lent  or  goods  sold  on  which  there 
is  no  designated  credit,^  or  on  a  banker's  account,  or  the  ac- 
count of  a  party  with  whom  money  is  deposited.* — To  a  plea 
of  tender  it  may  be  replied  that  the  tender  was  too  late  f  but 
the  fact  that  the  plaintiff  had  previously  instructed  an  attor- 
ney to  bring  an  action  for  the  debt,  and  that  process  had  been 
applied  for,  is  no  replication  to  a  tender  made  before  process 
issued  f  tbe  defendant  not  being  bound  in  such  case  for  the 
cost  of  the  writ  or  that  of  the  attorney's  letter.* — A  tender  of 
rent  is  good  when  made  even  on  a  late  hour  of  the  day  when 

23,  a  tender  maj  be  made  at  any  time  '  Briggs  v,  Galverlej,  8  T.  R.  629  ; 

after  maturity.    See2Ch.onCont.llth  Moffat  v.  Parsons,  5  Taunt.  307. 

Am.  ed.  1190.  That  last  limit  as  to  time  "  Eirton  v.  Braithwaite,  1  M.  &  W. 

is  aUowed,  see  infra,  §§  884-5.    As  to  310 ;  Caine  v.  Coulton,  1  H.  &  C.  764. 

cases  in  which  time  is  of  essence,  see  See    as    to   costs    supra,  §    972.     In 

9upra,  §  887. .  Poole  v.  Tunbridge,  2  M.  &  W.  223, 

1  Hume  r.  Peploe,  8  East,  168 ;  Poole  Parke,  J.,  said  :  '*  It  is  also  clearly  set- 
t7.  Tunbridge,  2  M.  &  W.  223 ;  City  tied  that  the  meaning  of  a  plea  of  ten- 
Bank  V.  Cutter,  3  Pick.  414 ;  Dewey  9.  der  is  that  the  defendant  was  always 
Humphreys,  5  Pick.  187.  ready  to  perform  his  engagement  ac- 

'  Leake,  2d  ed.  860 ;  citing  Walker  cording  to  the  nature  of  it,  and  did 

V.  Barnes,  6  Taunt.  240 ;    Siggers  r.  perform  it  as  far  as  he  was  able,  the 

Lewis,  1  C.  M.  &  R.  370.  other   party  refusing  to  receive   the 

*  Parke,  B.,  Norton  v.  BUam,  2  M.  &  money.  Hume  v.  Peploe  is  a  deoisiye 
W.  461 ;  Cotton  v.  Goodwin,  7  M.  &  W.  authority  that  the  plea  must  state,  not 
147.  only  that  the  defendant  was  ready  to 

*  Ibid. ;  Kingston  v,  Kingston,  11  M.  pay  on  the  day  of  payment,  but  that 
k  W.  233.  he  tendered  on  that  day.    This  plea 

*  Ibid.;  Pott  r.Clegg,  16M.&  W.  321.  does  not  so  sUte,  and  is  therefore  bad.'* 

*  Smith  V,  Manners,  5  C.  B.  N.  S.  632.  See  Rose  v.  Brown,  Kirby,  295. 
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it  becomes  dne,^  and  usually  performance  may  be  deferred  to 
the  last  business  hour  of  the  day.'  This  rule  has  been,  however, 
modified  in  many  jurisdictions  so  as  to  sustain  tenders  when 
made  on  a  day  after  the  maturity  of  the  debt,  provided  time 
was  not  of  the  essence  of  the  contract.' — A  tender  before  the 
maturity  of  a  debt,  when  a  debt  draws  interest,  is  defective;^ 
though  it  has  been  questioned  whether,  apart  from  the  ques- 
tion of  interest,  a  tender  of  payment  of  a  debt  before  maturity 
is  not  good,*  and  Mr.  Parsons*  argues  that  "the  courts  of  this 
country  would,  generally,  hold  a  tender  valid  that  was  made 
before  the  debt  was  due,  provided  the  debt  did  not  draw  in- 
terest, or  if,  when  the  debt  did  draw  interest,  the  tender 
included  interest  to  the  maturity  of  the  debt."  But  this 
would  put  creditors  to  a  great  disadvantage,  debts  payable  in 
future  becoming  virtually  debts  payable  at  the  election  of  the 
debtor.  Mortgagees,  for  instance,  would  pay  off  when  interest 
fell,  and  hold  on  when  interest  rose ;  and  securities  payable  at 
no  matter  how  distant  a  date  would  really  be  payable  at  any 
time  at  the  will  of  the  debtor.  That  this  is  not  the  sense  of 
the  business  community  is  illustrated  by  the  fact  that  good 
six  per  cent,  loans  which  a  few  years  ago  sold  at  par,  are  now 
(1882)  selling  at  a  premium  of  twenty  per  cent.  That  they 
could  not  be  paid  off  before  maturity,  this  premium  shows. 
— The  place  of  tender  is  usually  the  place  of  payment.^ 

§  981.  The  plea  of  tender  must  aver  not  only  a  past  tender, 

but  a  continued  readiness  to  perform  entirely  the 
der  must  Contract  on  which  the  suit  is  founded.  It  must 
constant  ^^^^  ^^^^  ^^^  defendant  was  always  ready  and  still  is 
readiness      ready  to  pay — toujours  prist,  and  uncore  prist.    If  the 

plaintiff  can  falsify  the  averment  of  toujours  prist 
by  showing  that  at  any  time  after  the  maturity  of  the  debt 
he  demanded  payment  and  was  refused,  he  is  entitled  to  suc- 

«  Thomas   r.  Hayden,  19  Vt.   589.  <  Saunders  v.   Frost,  5  Pick.   267; 

«  Savary  v,  Goe,  3  Wash.  C.  C.  140 ;  Tillon  v,  Britton,  4  Halst.  120. 

Aldrich  v,  Albee,  1  Greenl.  120 ;  supra,  «  M'Hard  v,  Whetorofl,  3  H.  &  McH. 

§§   884-5.     See    Gould    v.    Banks,   8  85. 

Wend.  562.  •  Cont.  II.  642. 

•  Tracy  r.  Strong,  2  Conn.  659.  T  As  to  tender  on  Sunday,  see  in/raf 
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ceed.^  Bat  it  is  no  safBcient  replj  to  a  plea  of  toujours  prist 
that  the  plaintiff  demanded  a  larger  sum  than  that  admitted 
to  be  due  by  the  defendant,  and  that  this  demand  was  re- 
fused. That  the  defendant  refused  to  pay  a  larger  sum  than 
was  due  does  not  show  that  he  did  not  remain  ready  to  pay 
that  which  was  admitted  to  be  due.* — The  plea  will  be  bad 
in  substance  if  it  does  not  allege  an  actual  tender  of  the 
money,  even  though  it  could  contain  a  profert  in  curiam.^  The 
plea,  also,  must  contain  a  profert  in  curiam  of  the  money  ten- 
dered, and  must  be  pleaded  in  bar  of  damages  ultra  etc.* 

§  982.  Tender  may  be  made  as  effectively  to  an  agent  duly 
authorized  to  represent  the  principal  as  it  could  be 
to  the  principal.*    Hence,  tender  to  an  attorney   be^madeto 
employed  to  bring  suit,  or  to  his  clerk  doing  busi-  ^J  jojnp"* 
ness  for  him,  is  suflBlcient.®    A  promisee  cannot  by   creditor  or 
stratagem  or  evasion  exclude  a  debtor  from  this 
right;  and  if  a  promisee  intentionally  keeps  out  of  the  way  in 
order  to  avoid  a  tender,  a  tender  on  his  nearest  representative 
is  sufficients    Tender  may  be  as  effectually  made  by  an  agent 
as  it  could  be  made  by  the  principal,^  this  being  essential  in 
all  cases  where  the  principal  is  not  sui  juris.^     When  a  debt 
is  due  to  several  joint  creditors,  a  tender  to  one  is  sufficient  ;^^  . 
and  so  is  a  tender  by  one  of  several  joint  debtors.^^   To  tender 

1  Leake,  2d  ed.  859  ;  Dixon  v.  Clark,    v.  Parsons,  5  Tannt.  307 ;  Eincaid  r. 

5  C.  &  B.  377 ;  Cotton  r.  Godwin,  7  M.    Brunswick,    2   Fairf.    188 ;    Hoyt    v. 

6  W.  147 ;  Hume  v,  Peploe,  8  East,  Byrnes,  2  Fairf.  476  ;  Mclniflfe  v.  Whee- 
168 ;  Carr  v.  Miner,  92  lU.  604 ;  Nixon  lock,  1  Gray,  600 ;  see  Renard  v.  Tur- 
V.  Bullock,  9  Yerg.  414 ;  MiUer  v.  Mo-  ner,  42  Ala.  117 ;  Billiot  v.  Robinson, 
Clain,  10  Yerg.  245  ;  Lanier  v.  Trigg,  13  La.  An.  529.  That  tender  must  be 
6  Sm.  k  M.  641 ;  Besancon  v.  Shirley,  made  personally,  see  suprOf  §  873. 

9  Sm.  &  M.  457.  ^  Crozer  v.  Pilling,  4  B.  &  C.  28 ; 

>  See  Dixon  v,  Clark,  5  C.  B.  378;  Kirton  v.  Braithwaite,  ui  supra;  Hoyt 

Thetford  v,  Hubbard,  22  Vt.  440.  v.  Byrnes,  2  Fairf.  475. 

»  French  r.  Watson,  2  Wils.  74.  ^  Southworth  v.  Smith,  7  Cush.  391. 

«  Claflin  V,  Hawes,  8  Mass.  261 ;  Car-  »  Read  v.  Goldring,  2  M.  &  S.  86. 

ley  V.  Vance,  17  Mass.  389 ;  Sheriden  •  Brown  v.  Dysinger,  1  Rawle,  408. 

V.  Smith,  2  Hill,  N.  Y.  538 ;  Earle  v.  »  Dawson  v.  Ewing,  16  S.  &  R.  371. 

Barle,  1  Harr.  273 ;  Crawford  o.  Har-  «  Douglas  v.  Patrick,  3  T,  R.  683 ; 

Tey,  1  Blackf.  383.  Wallace  v.  Eelsall,  7  M.  &  W.  264 ; 

•  Wh.  on  Agency,  §  207 ;  Goodland  Gordan  ».  Ellis,  7  M.  &  G.  607 ;  Bran- 
ts. Blewith,  1  Camp.  477 ;  Kirton  v.  don  t;.  Scott,  7  E.  &  B.  234 ;  see  Oat- 
Braithwaite,  1  M.  &  W.  310 ;  Moffat  man  v.  Walker,  33  Me.  67. 
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by  agent  the  same  distmctions  as  to  ratification  apply  as  apply 
to  other  acts  by  agents.^ 

§  983.  To  give  effect  to  a  tender  of  money,  there  must  be 
Tender  of  Opportunity  given  to  the  creditor  to  inspect  it.  It 
money         ^[\\  5^  sufficient  to  brine  it  in  bags  or  other  recep- 

mufit  give  . 

opportu-      tacles  usual  for  carrying  money,  provided  the  cred- 

nltyforln-     .  ^,  jm  j  •        4.U   • 

epection,  itor  Can  Open  them  readily  and  examine  their  cou- 
Say  le  ^^^  tents ;  though  it  is  otherwise  with  boxes,  so  locked 
waived.  q,.  fastened  that  they  cannot  be  readily  examined.' 
The  creditor  may  waive  inspection  by  refusing  to  look  at  the 
money  tendered.  It  is  his  duty,  not  that  of  the  debtor,  to 
count  the  money.'  But  unless  the  money  be  exhibited  in 
package  or  bag,  if  not  actually  spread  out  to  the  eye,  a  mere 
statement  by  the  debtor  that  he  has  the  mone^  with  him  is 
not  made  a  sufficient  tendei^  by  the  declaration  of  the  creditor 
that  he  will  not  receive  it.^  On  the  other  hand,  the  creditor 
who  claims  a  larger  amount,  and  on  this  ground  repels  a  prof- 
fered tender,  when  the  money  is  exhibited  though  only  in 
package,  cannot  afterwards  except  to  the  non-production  of 
the  money.'  But  it  has  been  held  a  sufficient  tender  where 
the  defendant,  at  her  own  house,  offered  to  pay  the  plaintiff 
10^,  saying  she  would  go  up-stairs  and  bring  it,  when  the 
plaintiff  said  ^^  she  need  not  trouble  herself,  for  be  would  not 
take  it ;"'  and  so  where  the  defendant  said  that  he  had  the 
exact  money  in  his  pocket,  and  the  creditor  said  ^'  he  need  not 

1  Harding  v.  Davies,  2  G.  &  P.  78 ;  v.  Little,  7  N.  H.  535 ;  Knight  v.  Ab- 

Reed  v.  Goldring,  2  M.  &  S.  86.  bott,  30  Vt.  577  ;   Breed  v.  Hurd,  6 

<  Wade's  case,  5  Co.  Rep.  114a;  Ck>.  Pick.   366;   Bakeman   v.   Pooler,    15 

Lit.  208  a.  Wend.  637 ;  Strong  v,  Blake,  46  Barb. 

•  Isherwood  v.  Whitmore,  11  M.  &  227  ;  Wheeler  v.  Knaggs,  8  Ohio,  169  ; 

W.  347 ;  Leatherdale  v.  Sweepstone,  3  Englander  t;.  Rogers,  41  Cal.  420. 

G.  &  P.  342 ;  Sargent  v,  Graham,  5  N.  *  Bayley,  J.,  Polglass  v.  Oliver,  2  C. 

H.  440 ;  Breed  v.  Hnrd,  6  Pick.  356 ;  &  J.  15.    See  Ashbam  v.  Poalter,  35 

Southworth  r.  Smith,   7  Cnsh.  391;  Gonn.   653;    Brewer   v,  Fleming,    51 

Wheeler  v.  Knaggs,  8  Ohio,  169  ;  Be-  Penn.  St.  102 ;  Rudolph  v.  Wagner,  36 

halj  V.  Hatch,  Walker  (Miss.)  369.  Ala.  698. 

«  Leake,  2d  ed.  863 ;  Glasoott  t^.  Day,  •  Harding  v,  Davies,  2  G.  &  P.  77. 

5  Esp.  48  ;  Thomas  v.  Evans,  10  East,  See  comments  in  BenJ.  on  Sales,  3d  Am. 

101 ;  Finch  v.  Brook,  1  Bing.  N.  G.  253 ;  ed.  §  714 ;  Sargent  o.  Graham,  6  N.  H. 

Blight  V.   Ashley,   2  Pet.   G.   G.  24 ;  440 ;  Breed  v.  Hard,  6  Pick.  356. 
Brown  V.  Gilmore,  SGreenl.  107 ;  Faller 
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give  himself  the  trouble  of  offering  it,  for  he  would  not  take 
it,  as  the  matter  was  in  the  hands  of  his  attorney  ;"^  and 
where  the  defendant,  without  opening  his  hand,  said  that  he 
had  in  it  the  money,  and  the  plaintiff  said  he  would  not  take 
it.* — A  debtor  cannot  be  precluded  from  the  right  of  tender 
by  either  the  artifice'  or  the  prohibition  of  the  creditor ;  and 
it  is  enough,  therefore,  if  the  debtor  does  all  he  can  towards 
paying  the  money,  leaving  the  responsibility  of  non-acceptance 
with  the  plaintiff. — ^"The  production  of  the  money,  and  the 
actual  offer  of  it  to  the  creditor,  is  dispensed  with,  if  the 
party  is  ready  and  willing  to  pay  it,  and  is  about  to  produce 
it,  but  is  prevented  from  so  doing  by  a  declaration  that  he 
will  not  or  cannot  receive  it."^  But  the  mere  bringing  a 
party  ready  to  pay  the  money  as  security  is  no  tender  unless 
the  money  be  actually  brought  in  and  exhibited.* — ^If  the 
creditor  refuses  to  receive  the  tender,  which  is  left  with  him, 
but  afterwards  declines  to  return  it  when  sent  for,  this  is 
equivalent  to  an  acceptance.* 

§  984.  Tender  must  be  made  in  current  coin.  Tender 
lawful  in  place  of  tender.^    The  fact  that  a  note  is  ^mnt^ 
issued  by  a  party  does  not  make  that   note  cur-  thto'™*^ 
rency  so  far  as  concerns  that  party.*    Even  to  the  waived. 

I  Douglas  V.  Patrick,  3  T.  R.  683.    In  10  Cash.  267 ;  Sands  v,  Lyon,  18  Conn. 

Leatherdale  v,  Sweepstone,  3  C.  &  P.  18 ;  Thome  v,  Mosher,  5  C.  £.  Green, 

342,  where  the  defendant  offered  to  257. 

paj  the  plaintiff,  and  put  his  hand  in  *  Bigelow,  J.,  Hazard  v.  Loring,  10 

his  pocket  to  hring  out  the  monej^  but  Cush.  267,  citing  Barker  v,  Parken- 

before  it  was  exhibited  the  plaintiff  horn,  2  Wash.   C.  C.  142;  Blight  v. 

left  the  room.  Lord  Tenterden   held  Ashlej,  Peters  C.  C.  15. 

there  was  no  tender.      See  to  same  *  Blight  v.  Ashlej,  2  Pet.  C.  G.  24 ; 

general  effect  Lockyer  v.  Jones,  Peake,  Fuller  v.  Little,  7  N.  H.  535  ;  Breed  v. 

180  n.    In  Finch  v.  Brook,  1  Bing.  N.  Hurd,  6  Pick.  356 ;  Bakeman  v.  Pooler, 

C.  253,  Vaughan,  J.,  quoted  Sir  James  15  Wend.  637. 

Mansfield  as  sajing  that  "great  im-  *  Rogers  o.  Rutter,  11  Graj, 410. 

portance  is  attached  to  the  production  '  Co.  Lit.  207  b ;  Leake,  2d  ed.  862 ; 

of  monej,  as  the  sight  of  it  might  Moody  o.  Mahurin,  4  N.  H.  296 ;  Coxe 

tempt  the  creditor  to  yield.''  v.  Bank,  3  Halst.  172. 

>  Alexander  v.  Brown,  1  C.  &  P.  288.  •  Bellows  o.  Smith,  9  N.  H.  285 ; 

*  BenJ.  on  Sales,  3d  Am.  ed.  §  714 ;  Gary  v.  Bancroft,  14  Pick.  315.    See, 

Borden  r.  Borden,  6  Mass.  67 ;  Gilmore  howeyer,  Foley  v.  Mason,  6  Md.  37, 

V,  Holt,  4  Pick.  258 ;  Tasker  v.  Bart-  and  cases  cited  gt^nra,  §  786. 
lett,  5  Cush.  359 ;  Hazard  v.  Loring, 
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bank  issuing  notes,  such  notes  cannot  at  common  law  be 
paid  as  cash.^ — In  England,  special  statutes  have  been  passed 
making  Bank  of  England  notes  legal  tenders  as  long  as  they 
are  redeemed  in  coin.  By  statute,  also,  gold  coins  are 
legal  tenders  without  limit ;  silver  coins  to  an  amount  not 
exceeding  forty  shillings;  bronze  coins  to  an  amount  not 
exceeding  one  shilling.^  In  this  country,  the  states  are  pre- 
cluded by  the  constitution  of  the  United  States  from  passing 
legal  tender  acts.  The  act  of  congress  making  treasury  notes 
of  the  United  States  government  legal  tenders  has  been  held 
by  a  majority  of  the  judges  of  the  supreme  court  of  the  United 
States  to  be  constitutional,  as  well  as  to  debts  incurred  before 
the  statute  as  to  those  incurred  afterwards.*  The  opinion  of 
the  court  on  this  question,  however,  is  stripped  of  much  of 
its  weight  by  the  fact  that  on  the  first  hearing,  while  the 
court  was  unanimous  in  affirming  the  constitutionality  of  the 
statute  as  to  debts  incurred  after  its  passage,  there  was  a 
majority  affirming  the  unconstitutionality  of  the  statute  so 
far  as  concerns  debts  incurred  before  its  passage;  and  that  it 
was  not  until  after  the  appointment  of  two  new  judges  that 
a  majority  of  one  affirming  the  constitutionality  of  the  statute 
was  secured. — It  is  conceded  that,  when  a  debt  is  made  ex- 
plicitly payable  in  gold  or  silver,  it  must  be  so  paid.* 

§  985.  The  objection  to  the  character  of  the  money  must  be 
Obiection  ^P^cific,  and  may  be  waived  by  the  creditor.  Thus 
to  charac-  where  a  creditor, on  a  payment  being  tendered  to  him 
money  may  in  bank-notes  which  are  not  a  legal  tender,  objects, 
be  waived.  ^^^  ^^  ^^^  character  of  the  notes,  but  to  the  amount, 
this  is  a  waiver  of  the  objection  to  the  character  of  the  notes.* 

1  HaUowell    Bank    v.    Howard,    13  Trebiloock  v.  Wilson,  12  WaU.  687 ; 

Mass.   235  ;   Coze  v.   Bank,  3  Halst.  Indep.  Ins.  Co.  v,  Thomas,  104  Mass. 

172  ;  supra^  §  786,    But  see  Northamp-  192 ;  Rankin  v.  Demott,  61  Penn.  SU 

ton  Bank  v,  Balliet,  8  W.  &  S.  311.  263 ;   Vilhao  v,  Biven,   28  Cal.  410  ; 

'  Leake,  2d  ed.  864.  O'Neil  r.  McKewn,  1  8.  C.  147.    Bat 

•  Enoz  V,  Lee,  12  WaU.  457  ;  Par-  see  Jones  v.  Smith,  48  Barb.  552. 
ker  t7.  Davies,  12  Wallace,  461 ;  see        >  Leake,   2d   ed.   864 ;    Polglass    r. 

Metrop.  Bk.  v.  Van  Dyck,  27  N.  Y.  Oliver,  2  C.  &  J.  15  ;  Jones  v,  Arthur, 

400 ;  Verges  v.  Gibonej,  38  Mo.  458 ;  8  Dow.  442 ;   Steam  Stoker  Co.  in  re, 

Van  Husan  v,  Kanouse,  13  Mich.  303.  L.  R.  19  Eq.  416 ;  Snow  v.  Perry,  9  Pick. 

«  Butler  V.  Horwitz,  7  Wall.  258 ;  542  ;  Warren  v.  Mains,  7  Johns.  476. 
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If  the  objection  be  not  specifically  taken,  bank-notes  will  be 
considered  as  a  sufficient  tender.^  If  required,  however,  the 
payment  must  be  in  currency.* 

§  986.  Unless  requested  by  the  creditor,  a  debtor  does  not 
discharge  his  indebtedness  by  a  cheque  or  post-office 
order,  though  it  is  otherwise  if  the  creditor  collects  othw'sec?- 
the  money  or  loses  the  security.    He  may,  however,  ^nder^^*  * 
refuse  to  receive  it,  or  if  he  receive  it,  may  retain 
it  as  collateral,  without  accepting  it  in  liquidation.'    It  has 
been  held,  however,  in  Maryland,  that  a  tender  of  the  credi- 
tor's own  overdue  notes  is  equivalent  to  a  tender  of  currency  ;* 
and  this  may  be  the  law  in  those  states  in  which  a  set-off 
may  be  used  as  a  tender,  but  not  elsewhere.'^    At  common 
law,  the  tender  can  only  be  made  in  currency.* 

n.   DISTINCTIVE  RULE  AS  TO  OOODS. 

§  987.  A  tender  of  goods,  to  be  operative,  must  be  made  in 
such  a  way  as  to  enable  the  creditor  to  see  that  the  Tender  of 
articles  tendered  are  what  he  is  really  required  to  p*^  ™"** 

•^        *  be  specific. 

take.^  Hence,  an  offer  to  deliver  in  closed  casks,  in 

which  it  is  alleged  the  goods  are  contained,  but  examination 

of  which  is  refused,  is  not  an  adequate  tender."    The  goods 

1  BenJ.  on  Sales,  3d  Am.  ed.  §  716 ;  payment  by  cheques,  see  §  953;   see 
Caine  v»  Conlton,  1  H.  &  G.  764 ;  Bank  Dunham  v.    Jackson,    6    Wend.    22, 
U.  S.  V.  Bank  of  Georgia,.  10  Wheat,  where  the  offer,  however,  was  merely 
333  ;    Snow    v.  Perry,   9    Pick.   542 ;  to  draw  a  cheque.  Cf.  Jennings  v.  Men- 
Warren  r.  Mains,  7  Johns.  476 ;  Brown  denhall,  7  Oh.  St.  257. 
p.  Dysinger,  1  Rawle,  408 ;  Towson  r.  <  Foley  i;.  Mason,  6  Md.  37. 
Bank,   6  Ear.  &  J.   53  ;  Wheeler  v.  ^  Leake,  2d  ed.  865  ;  Searles  v.  Sad- 
Knaggs,  8  Ohio,  169 ;  Fosdick  v.  Van  grove,  5  £.  &  B.  639  ;   Phillpotts  v, 
Husan,    21    Mich.    567 ;    Seawell    v.  Clifton,  10  W.  R.  Ex.  135. 
Henry,  6  Ala.  226 ;  WiUiams  v,  Rorer,  «  Supra,  §  984. 
7  Mo.  556 ;  Cookrill  v.  Eirkpatrick,  9  ^  Veazy  v.  Harmony,  7  Greenl.  91 ; 
Mo.  "697  ;  BaU  t;.  Stanley,  5  Yerg.  197  ;  Bates  r.  ChurohiU,  32  Me.  31 ;  Newton 
Noe  V,  Hodges,  3  Humph.  162.  v.  Galbraith,.  5  Johns.  119 ;  Barns  v. 

'  Moody  V.  Mahurin,  4  N.  H.  296 ;  Graham,  4  Cow.  482.    As  to  tender  in 

Donaldson  v.  Benton,  4  Dev.  &  B.  435.  rescission,  see  supra,  §  285. 

'  Hough  V,  May,  4  Ad.  &  £.  954;  '  Isherwood  v.  Whitmore,  10  M.  & 

Gordon  v.  Strange,  1  Ex.  477 ;  Grussy  W.  757. 
V,  Schneider,  50  How.  Pr.  134 ;  as  to 
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must  be  Bpecifically  set  apart  by  the  debtor,^  unless  accepted 
pro  tanto? 

%  988.  The  rule  already  stated  that  a  tender  must  be  un- 

MuBtbeun.  conditional  applies  as  fully  to  goods  as  to  money.' 

condiuonai  Henoc,  a  tender  of  goods  on  condition  that  the 

creditor  will  cancel  and  deliver  up  the  contract  is  in- 

GoodemuBt  operative.* 

exactly  cor-      *^ 

reepoDd  §  989.  As  IS  elsewhero  seen,  the  goods  tendered 

BcHption  must  conform  to  the  description  in  the  contract,' 

chanuhir  and  must  be  merchantable  by  local  law.'    But  a 

byiocaiiaw  substantial  conformity  is  sufficient.^ 

§  990.  If  a  specific  time  and  place  be  fixed  for  the  delivery. 

If  delivered  ^^  ^®  *  Sufficient  tender  of  the  debt  for  the  debtor  to 

at  time  and  be  present  at  the  designated  place  and  time  with  the 

place  fixed  o  £ 

thisiBBuffl-  thing  to  be  delivered.'  If  the  creditor  refuses  to 
cient.  attend  at  such  time  and  place,  this,  supposing  the 

tender  to  be  duly  made,  relieves  the  debtor  from  liability.'  If 
the  place  be  not  fixed,  the  debtor  must  seek  out  the  creditor, 
and  deliver  to  him  personally,  though  to  perform  a  home  con- 
tract it  will  not  be  necessary  for  him  to  follow  the  creditor  to 
a  foreign  state.^'    When  the  contract  provides  that  goods  shall 

>  Veazy  V.  Harmony,  7  Greenl.  91 ;  631 ;  Savary  r.  Goe,  3  Wash.  C.  C.  140 ; 
Leballister  v.NaBh,  24Me.  316;  Bates  Gilmore  v.  Holt,  4  Pick.  258;  South- 
r.  Churchill,  32  Me.  31 ;  Baraej  v.  worth  v.  Smith,  7  Gush.  391 ;  Case  v. 
Bliss,  1  D.  Chip.  399  ;  Newton  v.  Gal-  Greene,  6  Watts,  262 ;  Zinn  v.  Rowlej, 
braith,  5  Johns.  119.  A  tender  of  4  Barr,  169 ;  see  Hayiies  v.  Thorn,  28 
part  of  the  goods  is  inadequate.  Bus-  N.  H.  400 ;  Curtiss  o.  Greenbanks, 
sell  t;.  Niooll,  3  Wend.  112 ;  Roberts  v.  24  Vt.  636 ;  Miles  v.  Roberts,  34  N.  H. 
Beatty,  2  Pen.  k  W.  67.  245. 

>  Ibid. ;  Vanoe  v.  Bloomer,  20  Wend.  *  Bobbins  v,  Luoe,  4  Mass.  474 ;  Jew- 
200;  Dula  t;.  Cowles,  2  Jones,  N.  C.  ett  v,  Baoon,  6  Mass.  60;  Lamb  o. 
454.  Lathrop,  13  Wend.  95. 

•  See  «ttpra,  §  977.  »  Supra,  §§  872-3  ;  infra,  §  991 ;  Co. 
«  Robinson  v.  Batchelder,  4  N.  H.    Litt.  210  a ;  Leake,  2d  ed.  853 ;  Cranley 

40.  V,  Hillerj,  2  M.  &  S.  120 ;  Allshouse  v. 

*  See  mpra,  §§  898  et  aeq.  Ramsaj,   6  Whart.   331 ;    Howard  t;. 
6  See  supra,  §§  869  et  aeq. ;  and  see,     Miner,  20  Me.  326  ;  Smith  u.  Smith,  2 

also,  Wh.  Confi.  of  L.  §§  334  et  aeq.  HiU,  351.     Mr.  Greenleaf  (Ev,  §  611) 

1  Supra,   §§  220,   607,   869.    As  to  doubts  whether,  when  the  creditor  is 

merchantability,  see  supra,  §  223.  out  of  the  state,  the  debtor  has  a  right 

^  Supra,  §§  871  etseq, ;  Selby  v,  Eden,  to  fix  a  place  of  delivery.    See  on  this 

3  Bing.  611 ;  Fayle  v.  Bird,  6  B.  &  C.  point  supra,  §§  872,  873;  infra,  §  991. 
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be  delivered  oti  a  particular  time  at  a  particular  place,  con- 
formity with  this  i8  sufficient;*  and  the  delivery  of  the  goods 
at  that  time  and  place  relieves  the  debtor  from  further  duty 
in  this  relation  ;^  and  this,  even  though  no  one  be  present  to 
receive  the  tender.'  But  it  is  elsewhere  held,  that  a  plea 
to  be  good  under  such  circumstances,  must  aver  that  the  de- 
fendant was  always  ready  to  deliver  the  goods.* — The  time 
of  tender  has  been  independently  considered.* — Where  the 
place  of  delivery  is  to  be  designated  by  the  vendee,  a  tender 
is  not  required  on  part  of  the  vendor  before  action  to  recover 
the  purchase-money;  readiness  and  an  offer  to  deliver  are 
enough.* — When  the  contract  is  silent  as  to  place,  the  **  store 
of  the  merchant,  the  shop  of  the  manufacturer  or  mechanic, 
and  the  farm,  barn,  or  granary  of  the  farmer,  at  which  the 
commodities  sold  are  deposited  or  kept,  must  be  the  place 
where  the  demand  and  deliyery  are  to  be  made.'*^  If  a  tender 
of  specific  goods  be  not  on  the  day  appointed,  the  promisor  is 
liable  to  a  suit  without  demand.* — Parol  evidence  is  admis- 
sible to  show  vfhat  was  the  place  of  delivery  agreed  upon  by 
the  parties,  such  incident  being  collateral  to  the  contract.* 
When  the  day  of  payment  falls  on  Sunday,  a  tender  on  the 

>  Supra,  §§  871  et  seq.  >  Aldrioh  v,  Albee,  1  Greenl.  120 ; 

'  Smith  V.  Loomis,  7  Conn.  110,  and  Grieye  v.  Annin,  1  Halst.  461 ;  Hamil- 

866  cases  cited  supra,  §  871.  ton  v,  Eller,  11  Ired.  276 ;  Mingua  v, 

B  Gilmorer.  Holt,  4  Pick.  258 ;  South-  Pritchett,  3  Dev.  78 ;  Sorrell  v.  Craig, 
worth  V.  Smith,  7  Cush.  391 ;  Case  v.  8  Ala.  566 ;  stqyra,  §  881.  As  to  de- 
Green,  5  Watts,  262;  Smith  v.  Loomis,  mand  see,  farther,  supra,  §§  575,  616. 
7  Conn.  110.  See  to  same  effect  Brown  v.  Berry,  14 

«  Nixon  V.   Bnllock,   9  Yerg.  414 ;  N.  H.  459 ;  Oilman  v.  Moore,  14  Vt. 

Miller  v,  MoClain,  10  Yerg.  245  ;  see  457 ;  Bronson  v.  Wiman,  4  Selden,  182. 

Roberts  v.  Beatty,  2  Pen.  &  W.  63.  In  Appleton  v,  Hogan,  9  B.  Mon.  69, 

B  Supra,  §  980.  V.  was  shown  to  have  agreed  to  deliver 

•  Hunter  v.  Wetsell,  84  N.  Y.  549.  to  P.  a  boat  load  of  com  at  Louisville 

7  2  Ch.  on  Cont.  11th  Am.  ed.  1201,  as  soon  as  the  water  permitted  the  boat 

citing  Dunn  v,  Marston,  34  Me.  379 ;  to  land.    The  place  of  delivery  under 

Miles  V.  Roberts,  34  N.  H.  245  ;  McKil-  such  circumstances  was  held  to  be  V.'s 

lip  V,  McEillip,  8  Barb.  552 ;  Lobdell  boat. 

V.   Hopkins,   5  Cow.   518 ;    Vance   v.        •  Supra,  §§  660-1,  910 ;  Wh.  on  Ev. 

Bloomer,    20   Wend.    196 ;    Rice    v.  §§  969,  1026 ;  Wyman  v.  Winslow,  2 

Churchill,  2  Denio,  145 ;  Barr  v.  Myers,  Fairf.  398  ;  Miles  v.  Roberts,  34  N.  H. 

3  W.  &  S.   295 ;   Boswent  v.   Frank-  245 ;  Musselman  v.  Stoner,  31  Penn. 

berger,  15  111.  608 ;  see  supra,  §  871,  for  St.  265. 
other  cases. 
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succeeding  Monday  is  sufficient.' — When  the  tender  is  com- 
plete in  accordance  with  the  contract,  and  is  specific,  the  prev- 
alent opinion,  as  we  will  see,  is  that  the  title  in  the  goods 
rests  in  the  creditor,  and  he  may  maintain  trover  for  them.' 

§  991.  Where  the  time  of  tender  is  not  designated  by  the 
p  rt  fl  contract,  it  is  incumbent,  as  we  will  presently  see» 
ing  place  on  the  party  on  whom  the  right  of  appointing  the 
netify other  place  falls,  to  give  reasonable  notice  of  the  place 
party.  designated,  so  that  the  other  party  can  be  in  attend- 

ance.' If  there  be  no  such  notice,  and  if  there  is  no  demand 
by  the  party  entitled  to  the  goods,  then  the  other  party  is  not 
in  default  by  omitting  to  tender  them.^  And  a  designation 
of  place  is  required  in  all  cases  in  which  the  contract  leaves 
the  place  open.'  While,  as  we  have  already  seen,  the  debtor, 
in  order  to  make  a  tender,  is  not  required  to  follow  the  cred- 
itor into  a  foreign  state,'  the  fact  that  the  creditor  lives  in  a 
foreign  country  does  not  relieve  the  debtor  from  the  duty  of 
applying  to  him  for  instructions  as  to  the  place  of  delivery, 
or,  if  no  such  instructions  are  given,  of  notifying  him  of  a 
proposed  tender.^  But  when  a  contract  made  in  one  state  is 
to  be  performed  in  the  same  state,  the  promisor  is  not  required 
to  perform  the  contract  in  a  foreign  state  to  which  the  prom- 
isee may  have  moved.' 

§  992.  We  have  already  seen  that  when  no  place  is  desig- 
nated for  the  performance  of  a  contract,  the  place 
tion  re^^      <>f  performance  is  to  be  inferred  from  the  contract, 
to  bu?k5*      taking  into  consideration  all  the  pertinent  extrinsic 
articles.       facts.'    It  has  also  been  seen  that  articles  difficult 


1  Supra,  §  897.  >  Chase  v,  Flanders,  2  N.  H.  417. 

«  Ch.  on  Cont.  11th  Am.  ed.  1211 ;  •  Supra,  §§  872-3,  990 ;   Howard  r. 

Leballister  v,  Nash,  24  Me.  316  ;  Cur-  Miner,  20  Me.  325  ;  Bizbj  v.  VHiitnej, 

tiss  V.  Greenbanks,  24  Vt.  536 ;  Smith  5  Greenl.   192;    Smith  v.   Smith,   25 

V.   Loomis,   7  Conn.   110 ;  Nichols  v.  Wend.  405 ;    and  cases    cited   supra. 

Whiting,  1  Root,  443  ;  Des  Arts  v.  Leg-  §  990. 

gett,  16  N.  Y.  582 ;  see  Wyman  r.  Wins-  '  Bixby  ».  Whitney,  5  Greenl.  192 ; 

low,  2  Fairf.  398  ;  infra,  §  993.  White  v,  Perlej,  15  Me.  470. 

>  Howard  v.  Miner,  20  Me.  325.  *  AUshonse   v.   Ramsay,   6  Wheat. 

*  Sergeant,  J.,  Barr  r.  Myers,  3  W.  331 ;  see  supra,  §§  873,  990. 

&  S.  299.  »  jfoe  supra,  §  871. 
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CHAP.  XXX.]  TBNDBR.  [§  994. 

to  move  are,  as  a  rule,  to  be  delivered  at  the  place  where  they 
were  deposited  at  the  time  of  sale.^  In  other  cases  it  is  incum- 
bent on  the  debtor,  if  desirous  of  making  a  tender,  to  seek 
the  creditor,  if  within  the  state,  and  request  him  to  fix  the 
place  for  delivery.  At  this  place  the  tender  should  be  made, 
if  the  goods  are  not  too  cumbrous  to  be  moved.'  If  the  cred- 
itor refuses  to  appoint  a  place,  or  appoints  an  unsuitable 
place,  the  debtor  may  designate  the  place  for  delivery ;  and 
in  this  place,  if  suitable,  tender  may,  after  due  notice,  be 
made.' 

§  993.  If  a  creditor  to  whom  a  tender  of  specific  articles  is 
made  in  performance  of  a  contract  refuses  to  receive 
the  articles,  while  it  is  agreed  that  the  contract  is  g^ods  may 
discharged  by  the  tender,  it  has  been  doubted  whe-  Jj^^^*^^ 
ther  he  obtains  any  title  to  the  goods. — In  a  New 
Hampshire  case  it  is  insisted  with  much  ability  that  no  title 
passes  by  such  a  tender,  though  the  contract  is  discharged.^ 
But  the  weight  of  authority  is  to  the  effect  that  a  tender 
of  goods,  in  pursuance  of  a  contract,  vests  the  property  in  the 
creditor,  though  he  was  absent  at  the  time  and  did  not  accept 
the  goods.'^    Even  ilf  the  debtor  in  such  cases  retains  the  goods, 
he  does  so,  it  is  said,  as  the  bailee  of  the  creditor.^ — And  if  the 
contract  requires  the  vendor  to  deliver  the  goods  at  a  particu- 
lar time  and  place,  the  performance  of  these  conditions  vests 
the  title  in  the  purchaser.^ 

§  994.  A  tender  may  not  merely  be  a  mode  of  stopping 

1  Supra,  §  872.  •  Storj  on  Ck)nt.   §   1412 ;    2  Kent 
'  Bix|>7  V.  Whitnej,  5  Greenl.  192 ;  Com.  Lect.  39,  p.  609 ;  Lamb  v.  La- 
Howard  V.  Miner,  20  Me.  325  ;   Good-  throp,  13  Wend.  95. 
win  r.  Holbrook,  4  Wend.  377;  Barr  ^  BenJ.  on  Sales,  3d  Am.  ed.  §§  682 
r.  Myera,  3  W.  &  S.  299  ;  Masselman  et  seq.    In  Wheelock  v.  Tanner,  39  N. 
V,  Stoner,  31  Penn.  St.  265  ;  Mingus  v,  Y.  481,  it  was  held  that  when  a  paj- 
Pritchett,  3  Dev.  78.  ment  was  to  be  made  by  the  delivery 
>  Ibid. ;   2  Greenl.  on  £v.  §   610 ;  of  certain  wagons,  and  the  promisee 
Aldrich  V.  Albee,  1  Greenl.  120  ;  Miles  was  not  ready  to  receive  them  at  the 
V.  Roberts,  34  N.  H.  245.  time  appointed,  and  they  were  oonse- 
*  Weld  V.  Hadley,  1  N.  H.  295.  quently  kept  at  his  request  by  the 
B  1    Syr  ill's    Sys.    404 ;    Smith    v,  promisor,  a  farther  tender  of  the  wag- 
Loomis,  7  Ck>nn.  110 ;   Slingerland  v,  ons  was  unnecessary. 
Morse,  8  Johns.  474 ;  and  other  cases 
cited  gtqfra,  §  990. 
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Tender m^y  further  increment  of  a  debt,  but  it  may  be  a  pre- 
requisito  to  requisite  to  establishing  a  duty.  Thus  a  tender  to 
rSuty?*^      a  common  carrier  of  a  reasonable  compensation  may 

be  necessary  in  order  to  impose  on  him  a  duty  to 
carry  a  particular  person  or  thing.^  And  on  a  tender  of  the 
amount  due  on  a  pledge,  trover  may  be  maintained  by  the 
pledgor  if  the  pledgee  refuses  to  restore.* 

§  995.  To  a  party  who  declares  he  will  not  be  bound  by  a 
Tender  contract,  it  is  not  necessary  that  a  tender  should  be 
may  be        made.'    The  general  principle  is  that  a  party  can- 

not  defend  himself  on  the  ground  of  the  non-per- 
formance on  the  other  side  of  conditions  whose  performance 
he  had  already  notified  the  other  party  would  have  been 
nugatory.  If  he  declares  himself  not  bound  by  the  contract, 
or  has  incapacitated  himself  for  its  performance,  he  cannot 
set  up  failure  in  either  demand  or  tender.^  ^^  Where  the 
vendor,  before  the  time  for  the  performance  of  his  contract  of 
sale,  has  disabled  himself  from  performing  his  contract,  neither 
a  demand  for  performance,  nor  a  tender  of  the  consideration 
money,  nx)r  an  averment  of  the  plaintifi''8  readiness  to  accept 
the  goods  and  pay  for  them,  is  necessary.''*  ^^A  party  can  only 
be  obliged  to  make  a  tender  when  by  making  it  he  could 
obtain  possession  of  the  goods."* 

1  Harris  v.  Paokwood,  3  Taant.  264.  «  SuprOf  §§  312,  325,  603,  716,  747, 

See  supra,  §§  582,  601  et  aeq.  901. 

<  Walter  v.  Smith,  5  B.  &  Aid.  439 ;  *  Depue,  J.,  Parker  r.  Pettit,  43  N. 

Parka  v.  Hall,  2  Pick.  206.  J.  L.  517 ;   citing  Bowdell  v.  Parsons, 


•  Gerrish  v,  Norris,  9  Cosh.  167 
Carpenter  v.  Holoomb,  105  Mass.  280 
Curtis  V.  A^pinwall,  114  Mass.  187 
Galvin  v.  Collins,  128  Mass.  527 
supra,  §§  575  etseq.,  603.  §§  604-6. 
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10  East,  359  ;    JiOv^elook  v.  Franklyn, 
8  Q.  B.  371. 

*  Lyndliarst,  C.  B.,  Jones  v.  Cliff,  1 
C.  &  M.   541 ;    and  see  cases  supra, 
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CHAPTER  XXXI. 


ACCORD  AND  SATISFACTION. 


Aooord  and  satisfaction  is  agreement 
to  accept  in  satisfaction  for  a  debt 
something  received,  §  996. 

Acceptance  of  less  amount  is  no  satis- 
faction without  release,  §  997. 

Accord  and  satisfaction  with  one  Joint 
creditor  or  debtor  releases  all,  §  998. 

Accord  without  satisfaction  no  bar,  § 
999. 

Unliquidated  debt  for  larger  amount 
maj  be  discharged  on  receipt  of 
smaller  amount  in  cash,  §  1000. 

Any  additional  weight  turns  the  scale, 
§1001. 

Anticipation  of  time  or  change  of  place 
may  be  sufficient,  §  1002. 


An  agreement  to  take  a  lesser  amount 
secured  is  an  aooord  and  satisfaction 
when  security  is  received,  §  1003. 

Acceptance  of  third  party  as  security 
amounts  to  novation,  §  1004. 

When  other  creditors  release,  composi- 
tion may  be  accord  and  satisfaction, 
§  1005. 

Goods  or  labor  may  be  taken  in  satis- 
faction, §  1006. 

Part  payment  by  Judgment  and  execu- 
tion may  satisfy,  §  1007. 

Payment  by  a  stranger  may  be  accord 
and  satisfaction,  §  1008. 


§  996.  Accord  and  satisfaction  ib  an  agreement  to  accept  in 
satisfaction  of  a  debt  something  at  the  time  received.^  Accord  and 
The  accord  is  the  agreement  for  the  reception  of  the  satisfaction 
thing  in  discharge  of  the  debt ;  the  satisfaction  is  ment  to 
the  actual  reception  of  the  thing.    Upon  this  satis-  Satisfaction 
faction  the  creditor's  right  of  action  is  extinguished ;  ^^^j^^^^fn 
and  written  promises  can  be  extinguished  by  this  %t  the  time 
process  as  effectually  as  unwritten.'    A  distinction 
at  common  law,  however,  exists  between  sealed  and  unsealed 
instruments.    The  tenor  of  the  former  can  only  be  varied,  at 
common  law,  so  as  to  introduce  a  new  mode  of  satisfaction, 


I  Bac.  Abr*,  Accord ;  Com.  Dig.,  Ac.  Drake  v,  Mitchell,  3  East,  251;   Ed- 

and  Sat. ;  Kaye  r.  Waghorn,  1  Taunt,  wards  v.  Chapman,  1  M.  &  W.  231 ; 

428.    See  ntpra,  §  604.  Anderson  v.  Turnpike  Co.,  16  Johns. 

>  Smith  V.  Trowsdale,  3  £.  &  B.  83 ;  86. 
M'Kellar  v.  Wallace,  8  Moore  P.  C.  378 ; 
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by  a  writing  under  seal  ;^  and  hence  it  is  held  that  ^'  accord 
and  satisfaction  is  no  bar  to  an  action  for  a  debt  covenanted 
to  be  paid."^ — On  the  other  hand,  accord  and  satisfaction  has 
been  held  a  good  plea  to  an  action  for  breach  of  a  covenant  to 
repair,  the  action  not  being  to  enforce  the  covenant,  but  to 
claim  damages  for  its  non-fulfilment  by  the  covenantor.'  And 
the  distinction  between  sealed  and  unsealed  instruments  does 
not  obtain  in  equity,  nor  in  those  systems  in  which  equity  is 
absorbed  in  the  common  law.^ — Accord  and  satisfaction,  being 
a  matter  of  extrinsic  settlement,  may  be  proved  by  parol.* — 
The  settlement,  to  be  operative,  must  be  immediate ;  an  agree- 
ment to  settle  at  a  future  time  cannot  be  an  accord  and  satis* 
faction.* — As  to  the  thing  received,  an  important  distinction 
is  to  be  observed.  This  thing  may  consist  in  money  or  labor 
or  goods  actually  at  the  time  delivered,^  or  in  a  substantive 
security  (e.  g.y  negotiable  paper,  or  other  independent  engage- 


1  Blake's  case,  6  Rep.  44.    See  as  to  3  Ind.  327 ,  and  see  7  Smith's  L.  C.  7th 

sealed  documents,  <u/>ra,  §  680.  Am.  ed.  697.     '*A  parol  accord  and 

'  Massey  v.  Johnson,  1  £x.  253,  cited  satisfaction  cannot  discharge  the  in- 

Leake,  2d  ed.  877.  stmment,  but  may  discharge  the  money 

At  common  law,  a  liability  on  con-  due  upon  it."  Ibid.,  citing  Strang  v, 
tracts  under  seal  could  not  '*  be  dis-  Holmes,  7  Cow.  225.  '*Upon  the  same 
charged  by  a  mere  license  not  under  distinction  it  is  that  accord  and  satis- 
seal  even  for  a  valuable  consideration,  faction  before  breach,  without  release 
or  even  by  accord  and  satisfaction  be-  of  deed,  is  no  bar  to  an  action  of  cove- 
fore  breach  (Smith's  L.  C.  7th  Am.  ed.  nant ;  but  after  breach,  it  is  of  the 
603,  citing  Berwick  v,  Oswald,  1  E.  &  damages."  Ibid.,  citing  note  to  6  M. 
B.  295 ;  Spenoe  v.  Healey,  8  Ezch.  &  Gr.  262 ;  Harper  t\  Hampton,  1  Har. 
668)  ;  and  after  breach,  those  claims  &  J.  622 ;  Smith  v.  Brown,  3  Hawks, 
arising  out  of  them  which  sounded  in  580 ;  Cabe  v.  Jameson,  10  Ired.  193. 
damages,  acd  not  debts  accruing  by  *  Blake's  case,  6  Rep.  44. 
the  execution  of  the  deed  only,  could  ^  Leake,  2d  ed.  378 ;  citing  Binns  v. 
be  the  subject  of  accord  and  satisfac-  Fisher,  43  L.  J.  C.  188.  See  Coit  v. 
tion."  Blake's  case,  6  Rep.  44 ;  Selw.  Houston,  3  Johns.  Ca.  243;  infray  % 
N.  P.  "  Covenant,"  vii.  1.  The  present  1032.  As  to  distinction  between  sealed 
practice  is  stated  in  other  sections,  and  unsealed  contracts,  see  aupra^  § 
Infra,  §  1032 ;  supra,  §§  684  el  seq.  684. 

That  there  may  be  parol  novation  of  *  Lavery  v.  Turley,  6  H.  &  N.  239 ; 

sealed  contracts,  see  supra,  §§  852  et  Massey  v.  Johnson,  1  Ex.  241 ;  Wh.  on 

teq.  Ev.  §§  77,  1017. 

That  debts  secured  by  instruments  '  Infra,  §  999. 

under  seal  may  be  barred  by  accord  7  Infra,  §  1006. 
and  satisfaction,  see  Jones  v.  Ransom, 
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ment)  for  indebtedness.  The  latter  case  is  virtually  one  of 
novation,  as  it  is  the  acceptance  of  a  new  contract  in  place  of 
an  old  contract  which  is  superseded.^  Hence,  ^^an  accord 
with  mutual  promises  to  perform  is  good,  though  the  thing 
be  not  performed  at  the  time  of  action ;  for  the  party  has  a 
remedy  to  compel  the  performance.''*  In  such  case,  however, 
the  accord  must  have  been  accepted  in  Batisfaction.'  But 
unless  there  be  a  new  consideration,  such  substitution  is  not 
operative.*  "  Upon  the  whole,"  says  Mr.  Chitty,  "  the  true 
distinction  would  seem  to  be,  between  cases  in  which  the  plain- 
tiff* has  agreed  to  accept  the  promise  of  the  defendant  in  satis- 
faction, and  those  in  which  he  has  agreed  to  accept  the  per- 
formance of  such  promise  in  satisfaction ;  the  rule  being  that 
in  the  latter  case  there  shall  be  no  satisfaction  without  per- 
formance; whilst  in  the  former,  if  the  promise  be  not  per- 
formed, the  plaintiff's  only  remedy  is  by  action  for  the  breach 
thereof,  and  he  has  no  right  to  recur  to  the  original  demand."* 

1  See  supra,  §§  852  et  aeq.    That  it  Is  not  sufficient  that  there  is  a  mere 

may  be  proved  bj  parol ^  see  Wh.  on  aocord  between  the  same  parties,  with 

£v.  §  1017.  matnal  promises,  but  there  must  be  a 

'  Com.  Dig.  Accord,  B.,  adopted  in  new  agreement  with  a  new  oonsidera- 

Ch.  on  Con.  11th  Am.  ed.  1122,  as  cited  tion.     Although  this  doctrine,  well  es- 

by  Peake,  J.,  in  Good  r.  Cheeseman,  2  tablished  in  the  English  cases,  appears 

B.  &  Ad.  335  ;  and  per  cur.  Cartwright  to  have  been  regarded  with  disfavor  in 

V.  Cooke,  3  B.  &  Ad.  702.    To  the  same  some  of  the  courts  of  this  country,  we 

effect  are  cited  Woodward  v.  Miles,  24  do  not  perceive  why,  on  principle,  an 

N.  H.  289 ;   Baboock  v.  Hawkins,  23  acceptance  of  a  new  and  valid  promise, 

Vt.  561 ;    Billings  v,  Vanderbeck,  23  which  can  be  enforced  in  substitution 

Barb.  546 ;  Perkins  v.  Lockwood,  100  of  an  existing  claim,  should  not  be 

Mass.  249. — ^This  distinction  is  adopted  held  to  be  as  effectual  a  satisfaction 

by  Storrs,  J.,  in  Goodrich  v,  Stanley,  and  extinguishment  of  such  claim  as 

24  Conn.  613,  who,  after  quoting  the  the  acceptance  of  any  other  thing.'' 

extract  above  given  from  Comyn,  adds :  '  Flockton  v.  Hall,  14  Q.  B.  380 ; 

<*the  meaning  of  which  is,  that  an  Hall  v.  Flockton,  16  Q.  B.  1039. 

acceptance,  in  satisfaction  of  a  debt,  of  ^  Supra,  §§  852  et  seq.    As  to  release, 

an  accord  or  agreement,  with  mutual  see  infra,  §§  1031  et  seq, 

promises  to   perform,  on  which    the  >  Ch.  on  Cont.  11th  Am.  ed.  1124, 

party  has  a  legal  remedy  for  its  non-  citing  Evans  v.  Powis,  1  Exch.  601 ; 

performance,  is  a  good  satisfaction  of  Sard  v.  Rhodes,  1  M.  &  W.  153 ;  Good 

such  debt,  although  such  promises  are  v,  Cheeseman,  2  B.  &  Ad.  328.    To  the 

not  performed.    .    .    .    Tliere  must  be  same  effect  is  Babcock  i;.  Hawkins,  23 

a  valid  agreement,  substituting  a  new  Vt.  561 ;  Ranlett  v.  Moore,  21  N.  H. 

cause  of  action  in  place  of  the  old.     It  336 ;  Woodward  v.  Miles,  24  N.  H.  289. 
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§  997.  An  acceptance  of  an  amoant  less  than  a  debt  cannot 
Acceptance  Operate  as  a  discharge  of  the  debt  unless  there  be  a 
amimnt  ifl  sealed  release  of  the  residue,  or  some  additional  con- 
no  satisfac-  sideration  as  an  equipoise  to  the  residue  released. 

tlon  with-      __,,  1.1  ni  .  ./.. 

out  a  The  rule  is  that  payment  of  a  less  sum  m  satisfaction 

release.  ^^  ^  greater  debt  at  the  time  liquidated,  only  dis- 
charges pro  tanto  ;^  and,  althoagh  with  occasional  doubts  as  to 
the  reasonableness  of  the  position,  it  is  held  in  many  cases  that 

And  see  for  other  cases  tupraf  §§  85i&-3 ;  least  the  oontrarj  most  not  appear,  as 

Norris  r.  U.  S.,  14  Ct.  of  CI.  354 ;  Mnr-  it  does  in  this  case,"  is  no  longer  re- 

phy  V,  U.  S.,  14  Ct.  of  CI.  508.  garded  as  good,  since  it  is  now  agreed 

^  Supra,  §§  494,  504,  935 ;  PownaPs  on  all  sides  that  the  oourts  will  not 

case,  5  Co.  117  a ;  Camber  v.  Wane,  1  Jndge  of  the  suffioienoy  of  a  considera- 

Strange,  426 ;  Smith's  L.  C.  7th  Am.  tion.    Supra,  §   517.    In  the  London 

ed.  595  et  seq. ;  Down  v.  Hatcher,  10  A.  Law  Times  for  May  6, 1882,  we  have  the 

&  £.  121 ;  Mitchell  v,  Cragg,  10  M.  &  following:  '*  It  is  really  time  that  the 

W.   367;    Orme    v.  Gk)lloway,   7  Ex.  old  rale  in  Cumber  r.  Wane,  1  Str.  425 ; 

544 ;  Gifford  v.  Whittaker,  6  Q.  B.  249 ;  1  Smith  L.  C.  7th  edit.  341,  was  abol- 

Baillie  v,  Moore,  8  Q.  B.  489  ;  Bailey  v.  ished.     Mr.  Pollock  speaks  of  the  rule 

Day,  26  Me.  88  ;  White  v.  Jordan,  27  having  committed  the  English  law  to 

Me.  370 ;  Goodwin  t;.  FoUett,  25  Vt.  *  an  absurd  paradox.'       In  Sibree  v, 

386 ;  Harriman  v.  Harriman,  12  Gray,  Tripp,  15  M.  &  W.  23,  that  case  was 

341 ;  Warren  V.  Hodge,  121  Mass.  106 ;  *  considered,'   and    the    court,    as    it 

Warren  v.  Skinner,   20    Conn.   559 ;  could   not   overrule  it,   declared  that 

Pabodie  v.  King,  12  Johns.  426  ;  Buuge  the  facts  were  not  sufficiently  stated  to 

V,  Koop,  48  N.  J.  225  ;  Ryan  v.  Ward,  make  it  a  binding  authority.     In  God- 

48  N.  Y.  204 ;  Watts  v.  French,  19  N.  dard  v,  O'Brien,  which  will  be  found 

J.   Eq.  407 ;     Rising  t;.   Patterson,   5  in  our  reports  of  last  week,  46  L.  T.  N. 

Whart.  316;  Jones  v.  Ricketts,  7  Md.  S.   306;    L.   R.   9  Q.  B.   D.   39,   Mr. 

108 ;  Hardey  v.  Coe,  5  Gill,  189  ;  Mo-  Justice  Grove  declared  that  Cumber  v. 

Kenzie  v.  Culbreth,  66  N.  C.  L.  534;  Wane  'was  entitled  to  every  respect, 

Eve  V.  Moseley,  2  Strobh.  203  ;   Pear-  although  we  may  not  see  the  reason  on 

son  V,  Thomason,  15  Ala.  700 ;  Vance  which  it  is  founded.'      Of  course  he 

V,  Lukenbill,  9  B.  Mon.  249  ;  Bryax)  r.  distinguished  the  case  before  him  from 

Brazil,    52    Iowa,    350  ;    Lankton    v.  that  respectable,  but  unreasonable,  old 

Stewart,  27  Minn.  346 ;  see  Clifton  v,  case.    Surely  this  needs  legislation." 

Litchfield,   106   Mass.   34.     For  other  Fitch  v.  Sutton,  5  East,  230,  put  the 

oases, see  supra,  §§  494,  504.  question  on  a  firmer  basis.    The  suit 

In  Cumber  v»  Wane,  1  Str.  426,  it  was  indebitatus  assumpsit  for  goods  sold 

was  held  that  giving  a  note  for  5/.  is  and  delivered.    The  defendant,  it  ap* 

not  a  satisfaction  for  15/.  The  decision  peared,   owed  the  plaintiff  50/.,  and 

has  since  been  followed  by  Innumerable  compounded  with  his  creditors,  paying 

cases,  though  the  reason  of  Pratt,  C.  them  seven  shillings   in  the  pound, 

J.,  that  the  satisfaction  *'  must  appear  and  at  the  time  of  such  payment  to 

to  the  court  to  be  reasonable," ''or  at  the   plaintiff,  to   adopt    Mr.  Smith's 
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at  common  law,  the  payment  of  a  smaller  sum,  witho\it  a  re- 
lease under  seal,  or  without  some  additional  consideration  as 
hereinafter  noticed,  is  no  satisfaction  of  the  claim  for  the  entire 
amount,  though  there  is  a  receipt  in  full.*  "  The  payment  of 
part  of  an  acknowledged  deht  after  its  maturity  has  often  heen 
held  to  be  no  sufficient  consideration  for  a  release,  not  under 
seal,  of  the  remainder.  It  has  no  effect  as  an  accord  and  satis- 
faction, and  rests  upon  no  legal  or  valid  consideration.'*' 

gnmmary,  promised  to  paj  him  the  same  principle,  Latapee  t;.  Pecholier,  2 

residue  of  his  deht,  when  he  should  he  Wash.  C.  C.  180 ;  Dederick  t?.  Leman, 

of   ahilitj  so   to  do,  which    he  was  9  Johns.  333 ;  Seymour  v.  Minturn,  17 

proved  to  have  heen  hefore  this  action  Johns.  169 ;  Moss  v.  Shannon,  1  Hilt, 

was  brought.     On  the  other  hand,  the  177 ;    Curtiss  v.  Martin,  20  111.  575. 

defendant  produced  a  receipt  signed  by  That  the  rule  is  artificial  and  that  any 

the  plaintiff,  for  the  composition,  and  additional    element    of    consideration 

which  purported  to  he  in  full  of  all  de-  will  yalidate  such  a  settlement,  see 

mands.    And  it  was  urged  that  the  re-  infra,  §  1001.  As  to  Maine  statute,  see 

ceipt  was  either  a  discharge  of  the  Weymouth  v,  Babcock,  42  Me.  44. 
promise,  or  that  the  promise  itself  was        '  Down  v.  Hatcher,  10  A.  &  £.  121 ; 

▼oid,  as  being  a  fraud  upon  his  other  Lewis  v,  Jones,  4  B.  &  G.  513 ;  White 

creditors,  or  that  at  all   events,  the  v.  Jordan,  27  Me.  370 ;  Lee  v.  Oppen- 

plaintiff  ought  not  to  have  declared  heimer,    32    Me.    254 ;    Wheeler    v. 

upon  the  original  cause  of  action,  but  Wheeler,  11 V t.  60 ;  Twitchell  v.  Shaw, 

specially  upon  the  new  promise  to  pay  10  Gush.  48 ;  Tuttle  v.  Tuttle,  12  Met. 

when  of  ability.   But  the  court  in  franc,  551 ;  Harriman  v,  Harriman,  12  Gray, 

after  a  verdict  for  the  defendant,  made  341 ;  Grinnell  v.  Spink,  128  Mass.  25  ; 

a  rule  for  a  new  trial  absolute  on  the  Dederick  t;.  Leman,  9  Johns.  333  ;  Sey- 

express  grounds  that  the  acceptance  of  mour  v,  Minturn,  17  Johns.  169  ;  Gei- 

19/.  10«.  could  not  be  a  satisfaction  for  ser  v.  Eershner.  4  Gill  &  J.  305  ;  Eve 

a  debt  of  50/.     '*  There  must  be  some  v.  Moseley,  2  Strobh.  203;  and  cases 

consideration,"    said    Lord    Ellenbor-  cited  in  former  notes  to  this  section  and 

ough,  '*  for  the  relinquishment  of  the  to  §§  494,  504,  935. 
residue,  something  collateral  to  show        '  Ames,  J.,   Lathrop  v.    Page,   129 

the  possibility  of  benefit  to  the  party  Mass.  21,  citing  Harriman  v.  Harriman, 

relinquishing  his  further  claim,  other-  12  Gray,  341 ;  Jennings  v.  Ghase,  10 

wise  the  agreement  is  nudum  pactum,  Allen,    526.     In  Miller  v.   Hatch,   72 

But  the  mere  promise  to  pay  the  rest,  Me.  481,  the  oases  are  thus  reviewed  by 

when  of  ability,  puts  the  plaintiff  in  Appleton,  G.  J. :  <*  In  Clifton  v.  Litch- 

no  better  condition  than  he  was  be-  field,  106  Mass.  34,  it  was  held  that  an 

fore."      Gumber  v.  Wane  was  then  re-  executory  contract,  by  way  of  compro-^ 

ferred  to  as  authoritative.   To  the  same  mise  to  discharge  a  disputed,  unliqui- 

effect  are  cited    Heathcote  v.  Grook-  dated  claim,  by  the  giving  of  the  debt- 

sanks,  2  T.  R.  24 ;  Lynn  v,  Bruce,  2  H.  or's  promissory  note,   for  a  sum  less 

Bl.  317 ;  Mitchell  v.  Gragg,  10  M.  &  W.  than  the  amount  actually  due,  was  not 

367 ;  and  see  in  further  recognition  of  a  bar  to»  a  suit  upon  the  original  de- 
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§  998.  Where  one  of  several  parties  jointly  liable  makes  an 
Accord  and  ^'^cofd  ^^^  satisfaction  with  the  common  creditor 
J***«^*Jj-  for  the  common  debt,  this  discharges  the  debt  as 
one  joint  to  all  the  dcbtors  ;^  though  a  partial  payment  does 
debtor^dS!  not  work  a  bar.*  When  one  of  several  joint  cred- 
chai^geflau.  j^^^g  makes  an  accord  and  satisfaction  with  the  com- 
mon debtor,  this  discharges  the  debt  as  to  all  the  creditors.' 

§  999.  An  accord  without  satisfaction  is  no  bar.   It  is  merely 

an  agreement  to  do  something   in  future,  which, 

without        until  done,  cannot  be  regarded  as  extinguishing  the 

satisfac-       right  of  actiou.    The  accord,  to  be  a  bar,  must  be 

tionnobar.        °  m 

executed  before  the  action  brought.^  The  accord  is 
a  mere  negotiation  until  satisfaction  takes  place,  and  the  cred- 
itor can,  until  satisfaction,  withdraw  his  acceptance  at  any 
time  before  the  satisfaction  is  received.'    Hence  an  accord  to 

mand,  although  the  note  has  been  ten-  276 ;  contra,  Milliken  v.  Brown,  1 
dered  the  creditor,  if  it  has  not  been  Rawle,  391 ;  supra,  §§  831,  949. 
accepted.  In  Blake  v,  Blake,  110  Mass.  >  Supra,  §§  821,  950 ;  Wallace  9. 
202,  the  agreement  was  under  seal.  Kelsall,  7  M.  &  W.  264 ;  Clark  v.  Dins- 
'The  agreement,'  observes  Wells,  J.,  more,  5  N.  H.  186;  see  Milliken  t;. 
'  to  accept  a  part  in  satisfaction  of  the  Brown,  1  Rawle,  391. 
whole,  so  long  as  it  remains  executorj,  *  Smith's  L.  C.  7th  Am.  ed.  601 ;  2 
will  not  operate  either  as  payment,  Ch.  on  Cont.  11th  Am.  ed.  1101 ;  Leake, 
satisfaction,  or  discharge.'  In  Gushing  2d  ed.  879  ;  Ck)oper  v,  Parker,  15  0.  B. 
V.  Wyman,  44  Me.  121,  the  question  822;  Baylej  v.  Homan,  3  Bing.  N.  C. 
here  presented  was  fully  examined  and  .  920  ;  Brown  r.  Perkins,  1  Hare,  564 ; 
considered,  and  it  was  then  held  that  Gabriel  v.  Dresser,  15  C.  B.  622 ;  Gol- 
an executory  agreement  constituted  no  lingbourne  v.  Mantell,  5  M.  &  W.  292 ; 
bar  to  a  suit."  Warren    o.  Skinner,    20  Gonn.   559 ; 

>  5u;7ra,  §§831,998;  Nicholson  t7.  Re-  Smith  v,   Bartholomew,    1   Met.  276; 

▼ill,  4  A.  &  £.  675  ;  Barrett  v.  R.  R.,  45  Russell  o,  Lytle,  6  Wend.  390  ;  Brook- 

N.  Y.  628 ;  Milliken  v.  Brown,  1  Rawle,  lyn  Bk.  v.  De  Orauw,  23  Werid.  342 ; 

391 ;  see  Strang  v.  Holmes,  7  Gow.  224.  Anderson  v.Turnpike  Go.,  16  Johns.  86; 

'  Smith  V.  Bartholomew,  1  Met.  276 ;  Keeler  i;.  Neal,  2  WatU,  424  ;  Sprune- 

Warren    v.  Skinner,    20    Gonn.   559.  berger  v.  Den  tier,  4  Watts,  126  ;  Frost 

That  the  acceptance  of  negotiable  pa-  r.  Johnson,  8  Ohio,  393 ;  Woodruff  v. 

per  from  a  partner  discharges  the  debt,  Dobbins,   7  Blackf.   582;    Ballard  v. 

when  accepted  in  full  payment,  see  Nooks,  2  Pike,  45  ;  Simmons  i;.  Hamil- 

Thompson  v.  Percival,  5  B.  &  Ad.  925  ;  ton,  56  Gal.  493. 

TherasBon  v.  Peterson,   3  Keys,  636.  *  Allen  v.  Harris,  1  Ld.  Ray.  122; 

That  the  acceptance  of  a  fractional  sum  Reeves  v,  Hearne,  1  M.  &  W.  323 ;  Mas- 

from  one  debtor  does  not  bar  the  debt,  sey  v.  Johnson,  1  Ex.  256 ;  Gushing  v. 

the  object  being  to  release  him,  see  Wyman,  44  Me.  121 ;  White  v.  Gray, 

Smith  V.  Bartholomew,  1  Meto.  (Mass.)  68  Me.  579  ;   Woodward  v.  Miles,   24 
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accept  goods  in  place  of  goods  agreed  to  be  delivered  to  the 
plaiiititf  is  no  bar  in  an  action  for  breach  of  contract,  unless 
the  goods  were  delivered  and  accepted,  or  unless  the  defend- 
ant was  misled  by  the  plaintiff's  conduct,  or  unless  there  was  a 
novation.^  An  agreement,  also,  to  accept  a  mortgage  as  secu- 
rity for  a  debt  is  no  bar  to  an  action  for  the  debt,  unless  the 
mortgage  was  at  the  time  accepted,  and  the  old  contract  be 
reconstructed  on  good  consideration  by  novation.'  It  is  no 
answer,  also,  to  a  suit  on  a  note  that  the  plaintiff  agreed  to 
receive  payment  by  instalments,  there  being  no  part  reception 
and  consideration  for  delay .^ — The  plea  must  allege  that  the 
matter  was  accepted  in  satisfaction.^  Tender  of  satisfaction, 
after  it  is  agreed  upon,  must  be  formally  made  and  received, 
in  order  to  be  effective.* — It  may  be,  however,  that  after  an 
accord,  the  debtor  may,  on  the  faith  of  it,  take  steps  which 
will  preclude  the  creditor  from  disputing  the  adequacy  of  a 
tender  of  the  thing  agreed  to  be  accepted  in  satisfaction.*  Or 
there  may  be,  on  sufficient  consideration,  a  reconstruction  of 
the  entire  contract,  in  which  case  the  new  contract  takes  the 
place  of  the  old,  by  way  of  novation.^ 

§  1000.  A  cash  payment  for  a  smaller  amount  may  be  an 


N.  H.  293 ;  Hearn  v.  Kiel,  88  Penn.  St.  >  Gabriel  v.  Dresser,  15  G.  B.  622 ; 

149 ;    Flack  v.   Garland,  8  Md.  191 ;  Wra7  v.  Milestone,   5  M.  &  W.  21 ; 

Simmons  v.  Clark,  66  111.  96 ;  Hall  v.  CoUingbonme  v.  Mantell,  6  M.  &  W. 

Smith,  10  Iowa,  48 ;  Logan  v,  Anstin,  289 ;  Brnoe  v.  Brnoe,  4  Dana,  530.    As 

1  Stew.  (Ala.)  476 ;  Pope  v.  Tnnstall,  3  to  novation,  see  supra,  §§  852  et  seq. 

Pike,  209  ;  Overton  v.  Conner,  50  Tex.  >  AlUes  v.  Probjn,  2  C.  M.  &  R.  408 ; 

113.     The  satisfaction  mnst  be  com-  but  see  Einsler  v.  Pope,  5Strobh.  126; 

plete  to  bar  a  snit.   Cnxon  v.  Chadley,  Morris  Canal  Co.  v,  Yanvorst,  1  Zab. 

8  B.  &  C.  591 ;  Bragg  v.  Pierce,  53  Me.  101. 

65  ;  Costello  v.  Cadj,  102  Mass.  140  ;  •  McManus  v.  Bark,  L.  R.  5  £x.  65. 

Kromerv.  Heim,  75N.Y.  574;  Panzer-  «  Smith,   L.  C.  7th  Am.   ed.   606; 

beiter  r.  WajdeU,  21  Hun,  161 ;  Spm-  Maze  v.  Miller,   1  Wash.  C.  C.  328  ; 

neberger  v.  Dentler,  4  Watts,  126 ;  El-  Morris  Canal  Co.  v.  Yanvorst,  1  Zab. 

lis  V.  Bitzer,  2  Ohio,  91.    That  accord  101 ;    Sinard  v.  Patterson,   3  Blackf. 

without  satisfaction  is  a  mere  inopera-  354. 

live  agreement,  see  Spence  v.  Heeley,  *  Pettis  v.  Ray,  12  R.  I.  344. 

8  Exch.  668 ;  Noe  v.  Christie,  51  N.  Y.  ^  Keeler  v.  Salisbury,  33  N.  Y.  648. 

270 ;  Young  v.  Fugett,  1  Lea  (Tenn.)  ^  See  wprOf  §§  852  et  seq. 

AAA 
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Uniiqai-  aocord  and  satisfiEietion  for  a  larger  unliquidated 
for  larger  claim.^  And  an  agreement  by  which  a  claim  for 
msy^be^diB.  unliquidated  damages  is  suspended  until  the  cred- 
chargwi  on  j^q^  Jq^  ^  particular  act,  operates  to  suspend  such 
smaller  claim  until  such  act  is  done.'  An  agreement,  also, 
cash!*"  °  for  mutual  discontinuance  of  two  cross  suits  for 
false  imprisonment  may  operate  as  an  accord  and 
satisfaction.' 

§  1001.  While  the  rule  still  continues  to  be  that  a  creditor 
Any  addi-  <^^^^^  bind  himself  by  a  simple  agreement  tO  accept  a 
tionai  smaller  sum  in  lieu  of  an  ascertained  debt  of  a  larc^er 

welffht 

tums  the  amount,  yet  it  is  now  firmly  settled  that  *^  if  there 
**^®'  be  any  benefit,  or  even  legal  possibility  of  a  benefit, 

to  the  creditor  thrown  in,  that  additional  weight  will  turn 
the  scale,  and  render  the  consideration  sufficient  to  support 
the  agreement."^  Thus,  in  a  Connecticut  case  in  1880,  a 
creditor,  having  brought  suit  on  a  debt  of  $299,  agreed, 
pending  the  litigation,  to  accept  $150  in  full,  together  with 
the  costs  and  expenses  of  the  suit  when  ascertained.     The 

1  Supra,  §§  521,   533,   937 ;    Long-  517 ;  see  Bailej  o.  Cowles,  86  III.  333 ; 

ridge  v.  Dorville,   5  B.  &  Aid.  117 ;  8Ute  v.  Storj,  57  Miss.  738.    In  Coul- 

Watters  v.  Smith,   2  B.  &  Ad.  889 ;  derj  v,  Bartrum,  L.  R.  19  Ch.  D.  399, 

Haigh  r.  Brookes,  10  A.  k  E.   309 ;  Jessel,  M.  R.,  thus  oomments  on  the 

Wilkinson  v.  Byers,  1  A.  &  E.  106;  common-law  rule :  "  According  to  Eng- 

Palmerton  v.  Huxford,  4  Denio,  166  ;  lish  common  law,  a  creditor  might  ao- 

Howard    v.    Norton,    65    Barb.    161;  cept  anything  in  satisfaction  of  his 

McDaniels  v.   Lapham,    21   Y t.  223 ;  debt  except  a  less  amount  of  money. 

McDaniels  v.  Bank,  29  Vt.  235  ;  Dono-  He  might  take  a  horse,  or  a  canarj,  or 

hue  V.  Woodbury,  6  Cush.  150 ;  Lamb  a  tomtit  if  he  chose,   and  that  was 

V,  Goodwin,   10  Ired.  320;  Mathis  v.  accord  and    satisfaction;    but,   by  a 

Bryson,  4  Jones,  L.  508.  most  extraordinary  peculiarity  of  the 

'  Stracy  v.  Bank,  6  Bing.  754 ;  Went-  English    common   law,   he  could  not 

worth  V.  Bullen,  9  B.  &  C.  840.  take  194.  6d.  in  the  pound  ;  that  was 

*  Foster  v.  Trull,  12  Johns.  456  ;  m-  nudum  pactum.  Therefore,  although  the 

pra,  §§  198,  533.  creditor  might  take  a  canary,  yet,  if 

«  Smith's  L.  G.  7th   Am.  ed.   600 ;  the  debtor  did  not  give  him  a  canary, 

citing  Steinman  v.  Magnus,  2  Gamp,  together  with  his  19s.  6cf.,  there  was 

124 ;  11  East,  390  :  Bradley  v.  Gregory,  no  aocord  and  satisfaction ;  if  he  did, 

2    Gamp.   383;    Wood  v,  Roberts,   2  there    was    accord    and    satisfaction. 

Stark.   417;     Boothby  t^.   Sowden,    3  That  was  one  of  the  mysteries  of  Eng- 

Gamp.  175  ;  Sibree  v.  Tripp,  15  M.  &  lish  common  law."    Bee  also  supra,  §§ 

W.  23  ;  and  other  cases  cited  supra,  §  935  et  seg, 
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debtor  paid  the  $150  and  the  costs,  which  ultimately  turned 
out  to  be  $18.00.  It  was  held  that  this  latter  item  made  a 
sufficient  additional  consideration  to  constitute  a  binding 
accord  and  satisfaction.^  But  the  additional  increment  of 
consideration  must  be  something  appreciable.'  Hence  a  prom- 
ise by  the  debtor  to  do  something  he  is  already  bound  to  do,  will 
not  form  such  additional  consideration  f  nor  will,  in  general,  a 
merely  cumulative  promise.*  But  if  appreciable,  no  matter  how 
slight  it  may  be,  the  consideration  will  be  sufficient  to  support 
the  settlement.  ^^  The  rule  that  the  payment  of  a  less  sum  of 
money,  though  agreed  by  the  plaintiff  to  be  received  in  full 
satisfaction  of  a  debt  exceeding  that  amount,  shall  not  be  so 
considered  in  contemplation  of  law,  is  technical,  and  not  very 
well  supported  by  reason.  Courts,  therefore,  have  departed 
from  it  upon  slight  distinctions."^  Extension  of  time  is  al- 
ways a  good  consideration.' 

1  Mitchell  V.  Wheaton,  46  Conn.  315.  had  been  oyerruled  so  far  as  concerns 

'  Supra,  $  519  ;  Buddioum  r.  Eirke,  cases  in  which  ''anj  benefit,  or  even 

3  Cranch,    293 ;    Eeeler    v.    Neal,    2  any  legal  possibility  of  benefit  to  the 

Watts,  424;  Davis  r.  Noakes,  3  J.J.  creditor  is  thrown  in."  AndCockbnrn, 

Marsh.  494.  C.  J.,  was  quoted  as  saying  in  Bridges 

»  Supra,  §§  500,  720.  v.  Garrett,   L.  R.  5  C.  P.  451 :  **  If, 

*  Supra,  §  498.  however,  payment  is  made  by  cheque, 
^  Nelson,  J.,  Kellogg  v,  Richards,  14  and  the  cheque  is  duly  honored,  that  is 

Wend.  116  ;  and  in  Johnston  v.  Bran-  a  payment  in  cash."     In  Mechanics' 

nan,  5  Johns.  271,  the  rule  was  spoken  Bank  v.   Huston,   11   Weekly  Notes, 

of  as  *'  rigid  and  unreasonable."     See  389  (Sup.  Ct.  Penn.1882),  Sharswood, 

to  same  effect,  comments  of  Dewey,  J.,  C.  J.,  giving  the  opinion  of  the  court, 

in  Brooks  v.  White,  2  Mete.  285  ;  and  said :    '*  It  may  be  considered  as  now 

in  Smith,  L.  C.  7th  Am.  ed.  608.    In  well  settled  in  this  state,  that  payment 

Harper  v.  Graham,  20  Ohio,  105,  the  of  part  of  an  undisputed  debt  after  it  is 

payment  of  an  attorney's  fee  of  8100,  due,  though  accepted  in  full,  is  not  a 

was  held  to  supply  the  necessary  make-  good  accord  and  satisfaction.    Wentz 

weight.  V,  De  Haven,  1  S.  &  R.  312,  which  de- 

*  Supra,  §§  517  et  seq. ;  Wormer  t;.  oided  that  in  Pennsylvania,  a  mortgage 
Waterloo  Works,  50  Iowa,  262.  In  may  be  released  by  a  writing  not  under 
Goddard  t7.  O'Brien,  L.  R.  9  Q.  B.  D.  seal  and  without  consideration,  has 
37,  it  was  held  by  Grove,  J.,  and  Hud-  been  expressly  overruled.  Whitehill 
dleston,  B.,  that  a  cheque  paid  and  ao-  v»  Wilson,  3  Penrose  &  Watts,  405  ; 
cepted  in  discharge  of  a  debt  for  a  larger  Kennedy  v.  Ware,  1  Barr,  445 ;  Kidder 
amount  is  a  good  satisfaction  and  dis-  v.  Kidder,  9  Casey,  268.  The  opinion 
charge  of  the  whole  debt.  It  was  held  expressed  in  Milliken  v.  Brown,  1 
by  both  judges,  that  Cumber  v.  Wane  Rawle,  397 ;  and  Hall  v,  Warwick,  2 
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§  1002.]  COHTRAOTS.  [CHAP,  XXXL 

§  1002.  The  fact  that  a  payment  of  a  smaller  sum  is  made 
Anticipa-  ID  cash  wiU  add  the  increment  of  consideration 
or^chanw  *  which  is  requisite  to  sustain  an  accord  and  satisfac- 
of  place  tion.*  Change  of  place  of  payment,  also,  may  have 
sufficient,     the  Same  effect.' 


American  Law  Journal,  186,  must  fall  value  f '  not  adverting  to  any  change 
with  Wentx  v.  De  Haven.  It  is  too  in  the  nature  of  the  security.  Mr. 
dear  for  argument,  that  if  a  release  of  Smith  in  his  note  on  this  case  remarks 
a  debt  not  under  seal  must  have  a  con-  that  '  the  main  point,  viz.,  that  a 
sideration  to  support  it,  then  payment  security  of  equal  degree  for  a  smaller 
of  part  of  an  acknowledged  indebted-  sum,  if  it  present  no  easier  or  better 
ness  can  be  no  consideration  for  a  re-  remedy,  cannot  be  pleaded  in  an  action 
lease  of  the  remainder.  for  the  larger  one,  has  frequently  been 
''While  this  is  so  it  is  equally  well  affirmed  since  the  decision  of  Cumber 
settled  that  the  acceptance  of  a  col-  v.  Wane,'  where  he  evidently  confines 
lateral  thing,  without  regard  to  its  it  to  the  case  where  the  new  security 
value,  is  a  good  accord  and  satisfaction,  presents  no  easier  or  better  remedy. 
In  the  absence  of  fraud  the  courts  He  adds  '  that  the  doctrine  laid  down 
never  inquire  into  the  adequacy  of  the  by  Pratt,  C.  J.,  in  delivering  the  judg- 
consideration,  of  an  agreement.  The  ment  of  the  court,  has  not  been  to  its 
promissory  note  of  the  debtor  is  such  a  full  extent  sustained.'  He  refers  then 
collateral  thing.  It  is  a  decided  ad-  to  some  subsequent  determinations, 
vantage  to  the  creditor  in  two  ways,  among  them  Sibree  v,  Tripp,  15  Mees. 
First,  the  greater  facility  of  a  recovery  &  Wels.  23,  in  which  it  was  held  that 
upon  it.  It  requires  no  evidence  of  a  negotiable  security  may  operate,  if 
consideration  in  the  first  instance.  It  so  given  and  taken,  in  satisfaction  of 
imports  prima  facie  a  sufficient  consid-  a  debt  of  greater  amount,  the  circum- 
eration.  Second,  it  may  be  disposed  stance  of  negotiability  making  it  in 
of  in  the  market  at  once  before  it  falls  fact  a  different  thing,  and  more  ad- 
due,  and  the  bona  fide  purchaser  of  it  vantageous  than  the  original  debt, 
takes  it  clear  of  all  equities  between  which  was  not  negotiable.  1  Smith's 
the  original  parties.  Thus  the  creditor  Leading  Cases,  440,  442.  To  the  same 
may  often  find  that  such  a  note  for  part  effect  is  Curlewis  t;.  Clark,  3  Exch. 
of  his  debt  is  of  great  and  immediate  Rep.  375.  The  same  principle  was  dis- 
advantage to  him  by  raising  the  money  tinctly  recognized  in  Savage  v,  Ever- 
upon  it.  Cumber  v.  Wane,  1  Strange,  man,  20  P.  F.  Smith,  315." 
426,  is  relied  on  as  opposed  to  this.  It  ^  Supra,  §  504 ;  Brown  r.  Stackpole, 
is  not  stated  in  the  facts,  nor  in  the  9  N.  H.  478 ;  Austin  v.  Dorwin,  21  Yt. 
opinion  of  the  court,  that  the  note  in  39  ;  Reed  v,  Bartlett,  19  Pick.  273 ; 
that  case  was  negotiable,  though  it  is  Brooks  v»  White,  2  Mete.  (Mass.)  283 ; 
80  si>oken  of  in  the  argument  of  coun-  Rose  v.  Hall,  26  Conn.  392 ;  Kellogg  v. 
sel.  Indeed,  Chief  Justice  Pratt  says  :  Richards,  14  Wend.  116 ;  Milliken  v. 
*  If  5/.  be  (as  is  admitted)  no  satisfac-  Brown,  1  Rawle,  391 ;  Smith  v.  Brown, 
tion  for  15/.,  why  is  a  simple  contract  3  Hawks,  580 ;  Arnold  v.  Park,  8  Bush, 
to  pay  bh  a  satisfaction  for  another  3 ;  Spann  v.  Baltzell,  1  Fla.  302. 
simple    contract  of  three    times    the        '  Jones  v.  Perkins,  29  Bliss.  141. 
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CHAP.  XXXI.]  ACCORD   AND   SATISFACTION.  [§  1003. 

§  1008.  An  agreement  by  which  a  lesser  sum,  with  addi- 
tional security,  is  accepted  in  discharge  of  a  prior  ^^       ^ 
debt,  is  an  accord  and   satisfaction,  and  operates   meDtto 
when  the  new  security,  being  accepted  as  adequate,  amount  se- 
is  received  by  the  creditor.    The  consideration,  in   ^^^*and 
such  case,  is  sufficient.     The  debtor  obtains  reduc-  sajtefaction 

'  ...         when  seca- 

tion  and  extension;  the  creditor  obtains  security  ntyis 
which  he  did  not  before  possess.^  To  constitute 
accord  and  satisfaction,  however,  the  creditor  must  accept  the 
new  promise  with  its  security  ;  and  if  he  refuses  to  do  so,  the 
original  claim  may  be  pursued.*  It  is  here  that  the  element 
of  novation  comes  in.  If  a  new  contract  takes  the  place  of 
the  old,  the  old,  if  the  consideration  be  sufficient,  is  super- 
seded by  the  new.'  But  the  mere  agreement  to  take  a  less 
sum  is  on  its  face  without  consideration.  If,  however,  a  new 
security  is  proposed  by  the  debtor  and  accepted  by  the  cred- 
itor, this  operates  as  a  satisfaction  when  the  agreement  is  that 
it  should  be  so  accepted.*  And  it  is  hard  to  see  why  an  agree- 
ment to  take  such  a  security,  followed  by  a  tender  of  the 

^  Supra,  §§  574,  953  et  seq. ;  Sibree  v.  third  person,  even  for  a  less  sum,  may 

Tripp,  15  M.  &  W.  23 ;  1  Smith's  Lead,  constitute  accord  and  satisfaction,  see 

Cas.  *444 ;  Hinckley  v.  Arey,  27  Me.  1  Smith's  L.  C.  7th  Am.  ed.  605 ;  Brooks 

362 ;  Billings  v.  Vanderbeok,  23  Barb.  v.  White,  2  Meto.  283 ;  Boyd  v.  Hitch- 

546 ;  Douglass  v.  White,  3  Barb.  Ch.  cock,  20  Johns.  76 ;  Booth  v.  Smith,  3 

621 ;  Kellogg  v.  Richards,   14  Wend.  Wend.  66 ;  New  York  SUte  Bank  v. 

118 ;  Frisbie  t?.  Lamed,  21  Wend.  450 ;  Fletcher,  5  Wend.  85  ;  Kellogg  r.  Rich- 

Reid  r.  Hibbard,  6  Wis.  175  ;  Mason  v.  ards,  14  Wend.  116 ;  Frlsbie  v.  Lamed, 

Campbell,   27  Minn.   54 ;    Sanders  v,  21  Wend.  451 ;  Mason  v.  Campbell,  27 

Bank,  13  Ala.  353 ;  Pope  v.  Tunstall,  Minn.  54 ;  Graham  v.  Morrow,  40  Ga. 

3  Pike,  209.   See  discussion  in  1  Smith's  487;   Banders  v.  Bank,  13  Ala.  353; 

L.  C.  7th  Am.  ed.  598  et  seq.  and  see  oases  cited  supra,  §§  953  et  seq, 

<  Story  on  Cont.  §  9826 ;  2  Parsons  on  «  *  Supra,  §§  852  et  seq.    That  a  mort- 

Cont.  681-3  ;  Russell  v.  Lytle,  6  Wend,  gage  for  a  less  sum  will  be  an  accord 

390 ;  Hawley  v.  Foote,  19  Wend.  516 ;  and  satisfaction,  see  Keeler  v,  Salisbury, 

Kromer  i;.  Heim,  75  N.  Y.  574 ;  Hearn  27  Barb.  485.    Whether  a  security  is 

V.  Kiehl,  38  Penn.  St.  147;  Keen  v;  accepted  as  security,  or  as  payment, 'is 

Yaughan,  48  Penn.  St.  477.   See  Young  elsewhere  considered.    See  supra,   §§ 

V.  Jones,  64  Me.  563 ;  White  v.  Gray,  953  et  seq, 

68  Me.  579  ;   Pettis  v.  Ray,  12  R.  I.  «  Evans  v.  Powis,  1  Ex.  601 ;  Hall  v. 

344 ;  Frost  v.  Johnson,  8  Ohio,  393.  Flockton,  16  Q.  B.  1039  ;  and  casea 

That  acceptance  as  a  full  discharge  of  cited  supra,  §§  852  et  seq,,  996  et  seq, 
a  promissory  note  or  endorsement  of  a 
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§  1004.]  CONTRACTS.  [CBAP.  XXXI. 

security,  should  not  have  the  same  effect  when  the  security 
consists  of  a  guarantee  hj  a  third  party.  The  debtor  says, 
"  If  you  will  take  two-thirds,  I  will  give  you  B.'s  note."  The 
creditor  says,  "  On  consideration  of  B.'s  note,  I  will  take  two- 
thirds."  This  has  all  the  elements  of  a  binding  contract,  and 
substitutes  the  new  agreement  for  the  old.^  Hence,  the  recep- 
tion of  a  cheque  by  a  third  party  for  a  lesser  amount,  accom- 
panied by  a  receipt  in  full,  is  an  accord  and  satisfaction.'  But 
the  new  agreement,  in  such  case,  '^  must  create  a  binding  con- 
tract, supported  by  a  sufficient  consideration,  and  giving  a 
right  of  action  ;  otherwise  it  would  form  no  satisfaction  of  the 
original  debt  without  an  actual  performance."*  Hence,  an 
executory  contract,  by  way  of  compromise,  to  discharge  a  dis- 
puted claim,  by  giving  the  debtor's  promissory  note  for  a  sum 
less  than  the  amount  actually  due,  is  not  a  bar  to  the  original 
demand,  although  the  note  has  been  tendered  to  the  creditor, 
if  it  has  not  been  accepted.^  To  constitute  a  bar,  there  must 
be  some  additional  element  of  consideration.* 

§  1004.  It  has  been  already  stated  that  the  acceptance  of  a 

third  party  as  security  on  a  new  contract,  before 
of  thFrd"^  breach,  constitutes  novation,  by  which  the  old  agree- 
Security  ^lent  is  merged  in  the  new.*  And  in  any  view, 
amounts  to   the  security  of  a  third  party  received  for  a  portion 

of  the  debt,  is  a  sufficient  consideration  for  the  re- 
lease of  the  residue.'    In  such  cases,  however,  the  plea  must 

1  Jenness  v.  Lane,  26  Me.  475 ;  Lee  D.  220.    To  same  effect  see  Bragg  v, 

V.  Oppenheimer,  32  Me.  253 ;  Baboook  Pieroe,  53  Me.  65 ;  Ck>steUo  v.  Cadj, 

r.  Hawkins,  23  Vt.  561 ;  Gnild  v.  But-  102  Mass.  140 ;  Clarke  v.  Hawkins,  5 

ler,  127  Mass.  386  ;  Boyd  v.  Hitoboock,  R.  I.  219. 

20  Johns.  76 ;   Christie  v.  Craige,   iO  «  Cashing  v,  Wjman,  44  Me.  121 ; 

Penn.  St.  430 ;  Jones  v.  Perkins,  29  Miller  v.  Hatch,  72  Me.  481 ;  Clifton  v. 

Miss.  142 ;  Bradshaw  v,  Davis,  12  Tex.  Litchfield,   106    Mass.   34 ;    Blake    v. 

336 ;    Whitsitt   v.  Clayton,   Sup.   Ct.  Blake,  110  Mass.  202 ;  and  cases  cited 

Colorado,  1881,  12  Rep.  486.  supra,  §  997. 

>  Guild  V.  Butler,  127  Mass.  386 ;  >  See  supra,  §  1001 ;  infra,  §  1032. 

supra,  §§  935,  953.  <  Supra,  §§  852  et  ssq. 

*  Leake,  2d  ed.  880 ;  citing  Case  v.  7  Kemp  v.  Watt,  15  M.  &  W.  672 ; 

Barber,  T.  Raym.  450 ;  Lynn  v.  Bruce,  Henderson  v.  Stobart,  5  Bz.  99  ;  see 

2  H.  B1.  317  ;  Henderson  v.  Stobart,  5  Sard  v.  Rhoads,  1  M.  &  W.  153 ;  Grif- 

£z.  99 ;  McManus  v.  Bark,  L.  R.  5  Ex.  flths  v,  Owen,  13  M.  &  W.  63. 
65 ;  Plevins  v«  Downing,  L.  R.  1  C.  P. 
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CHAP.  XXXI.]  ACCORD   AND  SATISFACTION.  [§  1005. 

aver,  and  it  must  be  satisfactorily  proved,  that  the  substitu- 
tion was  intended  as  an  extinguishment.^ 

§  1005.  An  agreement  by  a  creditor  to  take  a  fractional 
payment  of  his  debt,  in  consideration  of  other  credi-  \^en other 
tors  making  a  like  reduction,  may  be  supported  as  creditors 
an  accord  and  satisfaction  on  the  same  principles,  composi- 
There  is  an  adequate  consideration  to  sustain  such  be^aSafac- 
an  agreement,  viz.^  the  reciprocal  forbearance  of  *^^- 
creditors,  by  which  a  fair  division  of  the  insolvent  debtor's 
estate  i^  secured,  and  he  is  protected  from  undue  pressure.' 
Whether  the  agreement  of  composition  is  per  se  a  satisfaction, 
or  whether  to  make  it,  such  payment  is  a  condition  precedent, 
depends  upon  the  construction  of  the  agreement.  "At  com- 
mon law,  where  a  body  of  creditors  accept  a  composition,  they 
may  agree  to  take  the  promises  of  the  debtor,  with  or  without 
a  surety,  in  satisfaction  of  the  debts,  or  they  may  agree  that 
payment  shall  be  a  condition  precedent,  and  that  if  the  debtor 
pays  the  composition  at  a  certain  time  and  place,  the  creditors 
will  accept  that  composition  in  satisfaction  of  their  debts.  It 
is  a  question  of  construction  of  the  instrument  of  arrange- 
ment.'*' In  other  worls,  an  agreement  may  be  so  couched  as 
to  make  the  assent  of  a  specific  number  of  creditors  to  the  com- 

1  Ibid.;  Bayley  v.  Homan,  3  Bing.  if  the  creditors  did  not,  tbejr  would  get 

N.  C.  920 ;  Coningbourne  r.  Mantell,  6  nothing,  or  less  than  nothing,  if  they 

M.  &  W.  289  ;  Harris  v.  Reynolds,  7  Q.  incurred  costs  in  endeavoring  to  get 

B.  71 ;  see  1  Smith's  L.  G.  7th  Am.  ed.  payment.    Therefore,  it  was  necessary 

612 ;  Babcock  r.  Hawkins,  23  Vt.  561.  to  bind  the  creditors ;   and  as  every 

'  Supra,  §  517  ;  Boyd  v.  Hind,  1  H.  debtor  had  not  a  stock  of  canary  birds, 

&  N.  947 ;  Good  v.  Cheeseman,  2  B.  &  or  tomtits,  or  mbbish  of  that  kind,  to 

Ad.  328.     In  Coaldery  v.  Bartrum,  L.  add  to  his  dividend,  it  was  felt  de- 

R.  19  Ch.  D.  394,  Jessel,  M.  R.,  said :  sirable  to  bind  the  creditors  in  a  sen- 

"  It  was  felt  to  be  a  very  absurd  thing  sible  way,  by  saying  that  if  they  all 

that  the  creditors  could  not  bind  them-  agreed,  there  should  be  a  consideration 

selves  to  take  less  than  the  amount  of  imported  from  the  agreement  consti- 

their  debts.    There  might  be  friends  of  tuting  an  addition  to  the  dividend,  so 

the  debtor  who  would  come  forward  and  as  to  make  the  agreement  no  longer 

pay  something  toward  the  debts  ;  or  it  nudum  pactum^  but  an  agreement  made 

might  be  that  the  debtor  was  in  such  a  for  valuable  considerations,  then  there 

position  that  if  the  creditors  took  less  would  be  satisfaction.**    See  for  further 

than  their  debts  he  would  have  some-  citation,  supra,  §  1001. 
thing  over  for  himself,  and  would  exert        *  Hellish,  L.  J.,  Hatton  in  re,  L.  R. 

himself  to  pay  the  dividend ;  whereas,  7  Ch.  726  ;  adopted  Leake,  2d  ed.  881 
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position,  coupled  with  a  promise  by  the  debtor  to  pay  a  desig- 
nated dividend,  a  satisfaction  by  itself;  or  it  may  be  sotjouched 
as  to  make  the  satis&ction  conditioned  on  payment.  In  the 
latter  case,  if  the  payment  be  not  made,  the  original  indebted- 
ness may  be  sued  on.^  And  if  negotiable  paper  given  under 
such  a  composition,  the  satisfaction  being  conditioned  on  pay- 
ment, be  dishonored  on  maturity,  the  creditor  is  entitled  to 
fall  back  on  his  original  claim.* — Where  "a  debtor  has  in- 
duced a  number  of  his  creditors  to  accept  a  composition 
amounting  to  less  than  their  entire  demand,"  ^^  such  an  agree- 
ment, if  entered  into  with  the  debtor  by  a  number  of  creditors, 
each  acting  on  the  faith  of  the  engagement  of  the  others,  will 
be  binding  upon  them,  for  each  in  that  case  has  the  under- 
takings of  the  rest  as  a  consideration  for  bis  own  under- 
taking."' The  same  rule  applies  to  an  agreement  to  give 
time.^  But  the  agreement  ceases  to  bind  a  creditor  who  is 
afterwards  refused  the  benefit  held  out  to  him  in  the  proposed 
composition.*  And  when  subscriptions  are  dependent  upon  all 
creditors  joining,  they  cannot  be  enforced  if  all  creditors  refuse 
to  join.*  The- validity  of  the  composition  depends  on  a  corre- 
lative agreement  by  other  creditors  to  proportionally  abate/ 
§  1006.  Goods  or  labor  may  be  taken  in  satisfaction  of  a 
debt,  and  when  this  is  agreed  on  by  the  parties,  and 
labcT^may  ^^^  thing  agreed  on  is  received,  the  accord  and 
be  taken  In  satisfaction  are  complete.  In  such  case  the  question 

Batisfactlon  , 

of  adequacy  is  not  at  issue,  supposing  that  there  is 
no  taint  of  imposition  or  unfairness.*    But  services  rendered, 

1  Leake,  2d  ed.   882 ;   Edwards   v.  *  Garrard  v.  Woolner,  8  Bing.  258. 

Coombe,  L.  R.  7  G.  P.  519 ;  NeweU  v.  •  Reaj  v,  Richardson,  2  C.  M.  &  R. 

Van  Praagli,  L.  R.  9  G.  P.  96 ;  Edwards  422. 

V.  Hancher,  L.  R.  1  G.  P.  D.  111.  ^  Van  Rensselear  v.  Aiken,  44  N.  Y. 

>  Edwards  v,  Hanoher,  L.  R.  1  G.  P.  126. 

D.  111.    See  as  to  payment  under  snoh  *  SuprOf  §  504;  Leake,  2d  ed.  878; 

oircumstances,  suprOf  §§  954  et  seq.  Meto.  on  Gont.  191 ;  Garlewis  v.  Glark, 

•  1  Smith's  L.  G.  7th  Am.  ed.  600,  8  Ex.  375 ;  Reed  v.  Bartlett,  19  Pick, 
oiting  Reaj  v.  White,  3  Tjrrwh.  596,  1  273 ;  Eaton  v.  Lincoln,  13  Mass.  424 ; 
G.  &  M.  748 ;  Gutter  v.  Reynolds,  Blinn  v.  Ghester,  5  Day,  359  ;  Boyd  o. 
8  B.  Mon.  596;  and  see  cases  cited  Hitchcock,  20  Johns.  76;  Kellogg  v. 
mtpra^  §§  379,  527  et  seq.  Richards,  14  Wend.  116  ;    Deweese  o. 

*  Good  17,  Gheeseman,  2  B.  &  Ad.  Gheeko,  35  Ind.  514 ;  Jones  v.  Bullitt, 
328.  2  Littell,  40. 
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ACCORD   AND  SATISFACTION. 


[§  1008. 


to  work  a  discharge,  must  be  something  to  be  done  in  conse- 
qnence  of  the  agreement  of  satisfaction;  not  something  pre- 
viously done.^  And  if  the  services  are  liquidated  by  the 
parties  at  a  sum  less  than  the  debt,  they  are  not  a  satisfaction 
unless  there  be  some  additional  consideration.' — The  accord 
in  such  cases,  to  be  a  bar,  must  be  executed  in  accordance  with 
its  terms.' — When  a  thing  incapable  of  exact  liquidation,  and 
susceptible  of  various  estimates  as  to  its  value,  is  given  in 
payment  of  a  debt,  the  rule  that  a  debt  is  only  discharged  by 
a  full  money  payment  does  not  apply.  The  thing  given,  if 
valued  by  the  parties  as  an  equivalent  for  the  whole  debt, 
must  be  so  considered.* — The  payee  and  holder  of  an  overdue 
note,  an  aged  woman,  agreed  with  the  maker,  that  in  consid- 
eration of  what  he  had  done  for  her  and  furnished  her,  and 
in  consideration  of  his  paying  her  doctor's  bill  and  funeral  ex- 
penses, and  putting  head-stones  at  her  grave  and  that  of  her 
husband,  he  should  have  the  note,  which,  however,  she  was  to 
retain  as  security.  It  was  held,  on  a  suit  by  the  payee's  ad- 
ministrator against  the  maker,  that  the  agreement,  being 
performed,  constituted  an  accord  and  satisfaction.^ 

§  1007.  A  creditor  who  elects  to  take  judgment  ment^by" 
for  the  fractional  part  of  a  debt,  may  bar  himself  IJiYment 
from  the  recovery  of  the  remainder.*    There  is  in  and  execu- 
such  cases  a  merger  of  the  debt  in  the  judgment.^        satisfy. 

§  1008.  We  have  already  noticed  the  controversy  as  to 
whether  a  payment  by  a  stranger  operates  to  dis-  paymentby 
charge  a  debt.*  The  same  difference  of  opinion  ex-  Jj^y  ^^^^ 
ists  on  this  point  as  exists  on  the  cos^nate  question    cord  and 

1      ,  '^  «     T     ^  satls&ctlon. 

whether  a  stranger  can  sue  on  a  contract.*    In  Eng- 


1  Stoad  p.  Poyer,  1  C.  B.  782 ;  Good- 
rich 17.  Stanley,  24  Conn.  613. 

*  Howard  v.  Norton,  65  Barb.  161. 

*  Costello  V.  Gady,  102  Mass.  140. 
See  on  this  topic  1  Smith's  L.  G.  7th 
Am.  ed.  605. 

«  Brooks  V.  White,  2  Met.  285  ;  Wat- 
kinson  v.  Ingleby,  5  Johns.  386 ;  Mas- 
grove  V.  Gibbs,  1  Dall.  217;  and  see 
Perkins  v,  Lockwood,  100  Mass.  249. 

*  Ridlon  r.  Davis,  51  Vt.  457. 


s  Supra,  §  936  ;  Baker  v.  Stinchfield, 
57  Me.  363 ;  Smith  v.  Jones,  15  Johns. 
229;  Willard  ».  Sperry,  16  Johns. 
121 ;  Ingraham  v.  Hall,  11  S.  &  R. 
78;  and  oases  cited  in  Wh.  on  £v. 
§788. 

'  See  supra,  §§  687,  776 ;  Wh.  on 
Kv.  §  788. 

8  Supra,  §  942. 

*  See  supra,  §§  784  et  seq, 
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land  and  in  several  states  in  this  country,  none  but  the  parties 
to  a  contract  can  sue  on  it,  and  none  but  the  parties  can  ex- 
tinguish it. — On  the  other  hand,  we  have  rulings  in  this 
country  that  a  payment  by  a  stranger  extinguishes  a  debt; 
and  we  are  told  that  an  accord  and  satisfaction  moving  from 
a  stranger,  or  person  having  no  pecuniary  interest  in  the 
subject  matter,  if  accepted  in  satisfaction  of  .the  debt,  consti- 
tutes a  good  defence  in  an  action  against  the  original  debtor.^ 
But  to  constitute  an  extinction  of  a  debt,  it  is  proper  that 
the  assent  of  the  debtor  should  be  given.*  In  New  York  it 
was  held  in  an  early  case,  that  payment  by  a  stranger  is  not  a 
satisfaction,  and  this  case  is  still  unreversed.^  But  if  the 
debtor  assent,  then  a  cs^se  of  accord  and  satisfaction  is  made 
out* 


>  Day,  J.,  Harvey  v.  Tama  Co.,  53  Exch.  845 ;  Leavitt  v.  Morrow,  6  Ohio, 

Iowa,  228 ;  citing  Leavitt  r.  Morrow,  6  71.    Bat  it  has  been  followed  in  this 

Ohio  St.  71.  state,  in  Clow  v.  Borst,  6  Johns.  37 ; 

'  See  supra,  §  942.  and  has  not  been  authoritatively  over- 

*  '*Grjmes    v.  Blofleld,   Cro.    Eliz.  ruled;    and  we  need  not  now  deter- 

541,   that  payment  of   a  debt  by  a  mine  whether  it  should  any  longer  be 

stranger  is  not  a  satisfaction,  has  been  regarded  as  authority."    Andrews,  J., 

much  criticized  and  materially  limited  Wellington  v,  Kelly,   84  N.  Y.   547 ; 

by  subsequent  cases  in  England  and  and  see  Patillo  i;.  Smith,  61  Ga.  265. 
elsewhere.    Jones  v.  Broadhurst,  9  C.        <  Supra,  §§  852  et  ieq,,  996  et  seg, 
B.   173;     Simpson    v.   Eggington,   10 
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SBT-OPF. 


[§  1009. 


CHAPTER  XXXII. 


SET-OFF. 


Set-off  a  processnal  right,  and  governed 

by  lex/ori,  §  1009. 
No  set-off  at  common  law,  §  1010. 
Set-off  may  be  sjteoially  stipulated,  § 

1011. 
By  statute  extended  to  mutual  debts, 

§  1012. 
Equitable  claims  may  be   set   off,  § 

1013. 
Set-off  does  not  extinguish  debt,  but 

only  affects  remedy,  §  1014. 
Use  of  on  trial  is  optional,  §  1015. 
Practice  as  to  counter-claims,  1016. 
Only  actionable  debts  can  be  set  off,  § 

1017. 
To  set-off  barred  by  statute  of  limita- 
tions,   statute   must    be    specially 

pleaded,  §  1018. 
Debts  not  due  at  date  of  suit  cannot  be 

set  off,  §  1019. 
Debts  must  be  due  when  offered  at 

trial,  §  ioaO.  ^ 


Debts  must  be  between  the  same  par- 
ties, §  1021. 
Personal  debts  cannot  beset  off  against 

representatlTcs,  §  1022. 
Agent's  debt  cannot  be  set  off  against 

principal,  §  1023. 
Surety  may  avail  himself  of  debts  due 

his  principal,  §  1024. 
After  assignment,   debt  due  assignee 

may  be  set  off  on  suit  by  him,  § 

1025. 
Distinctive  rule  as  to  insolvent  and 

bankrupt  assignees  and  receivers,  § 

1026. 
Principal's  debt  may  be  set  off  against 

agent,  §  1027. 
So  as  to  partners,  §  1028. 
Unliquidated  damages  not  admissible 

as    set-off,    though    admissible     as 

counter-claims,  §  1029. 
No  set-off  admissible  in  proceedings  in 

rem,  §  1030. 


§  1009.  Sbt-off  is  a  processual  rights  and  is  governed  by  the 
lex  fori  ;^  and  in  England,  a  foreign  statute  of  set-  ggt-offisa 
off,  going  merely  to  the  remedy,  will  not  be  re-  processual 
garded  as  affecting  a  debt  distinctively  subject  to  is  governed 
that  law.*    It  is  submitted,  however,  that  when  a  ^^  ^f^^- 


I  Greene  v.  Darling,  5  Mason,  201 ; 
Oibbs  V.  Howard,  2  N.  H.  296  ;  Carver 
V.  Adams,  38  Vt.  600 ;  Ruggles  v. 
Keeler,  3  Johns.  263 ;  Second  Nat.  Bk. 
V.  Hemmingway,  31  Oh.  St.  168  ;  Davis 
V.  Morton,  5  Bush,  161. 

'  Meyer  v.  Dresser,  16  C.  B.  N.  S. 


646 ;  see  Macfarlane  v,  Norris,  2  B. 
k  S.  783;  Wh.  Confl.  of  L.  §  788. 
That  set-off  when  agreed  to  is  equiva- 
lent to  payment,  see  m^ra^  §  964. 
That  set-off  may  be  appropriated  by 
agreement  to  debts  excluded  by  statute, 
see  suprGf  §  965. 
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foreign  statute  of  set-off  goes  to  extinguish  a  debt  subject  to 
it,  it  should  have  extra-territorial  force.' — As  a  matter  of  prin. 
ciple,  as  has  already  been  seen,  all  equities  that  go  to  the 
substance  of  a  debt  are  to  be  determined  by  the  law  of  the 
creditor's  domicil.* — As  far  as  concerns  conflict  as  to  terms  of 
set-off,  the  law  that  rules  is  the  lex  fori  at  the  time  of  suit.' 

§  1010.  At  common  law  there  could  be  no  set-off,  unless  by 
No  set-off  fiP®^5*^l  agreement,  between  parties  mutually  in- 
at  common  debted.  Mere  mutuality  of  debts  was  formerly  no 
ground  for  set-off,  unless  there  were  special  circum- 
stances connecting  the  debts,  so  that  one  appeared  to  have 
been  incurred  in  consideration  of  the  other.'  An  agreement, 
however,  for  set-off,  it  has  always  been  held,  may  be  inferred 
from  the  contract  between  the  parties.^  Thus  where  an  em- 
ployer does  for  himself,  with  the  assent  of  the  contractor,  part 
of  a  work  given  out  by  the  contract,  the  price  of  this  work 
BO  done  is  to  be  deducted  from  the  contract  total  price.*  It 
is  understood,  also,  in  the  negotiations  between  a  principal 
and  an  agent,  the  agent  is  entitled  to  set  off  his  commissions 
against  the  money  collected  by  him.*  Where,  also,  there  is 
an  understanding  that  an  operative  should  do  certain  work 
and  find  the  materials,  and  it  is  agreed  subsequently  that  the 
employer  is  to  find  part  of  the  materials,  this  sustains  a  set- 
off by  the  employer  of  the  materials  supplied.^ — In  the  old 
practice,  courts  of  equity  took  a  larger  view  than  courts  of 
law  in  requiring  set-offs  to  be  allowed  to  all  demands  in 
which  they  relate  as  forming  part  of  a  continuous  mutual 
indebtedness.'  But  ordinarily  a  court  of  equity  will  not 
interpose  when  there  is  an  adequate  remedy  at  law.*  Nor 
will  it  tolerate  assignments  made  for  the  mere  purpose  of 
enabling  a  set-off  to  be  interposed.** 

1  Supra,  §  843.  •  Dale  v.  SoUet,  4  Burr.  2133. 

<  Jordan  v.  Bank,  74  N.  Y.  467.  ^  Newton  v.   Forster,  12  M.  &  W. 

•  2  Smith's  L.  C.  7th  ed.  293  et  seg. ;    772. 

Leake,  2d  ed.  §  1001,  citing  RawBon  v.        •  Story's  Bq.  Jar.  12th  ed.  §  1434. 
Samuel,  1  Cr.  &  Ph.  161 ;  Best  v.  HiU,        •  Middleton  v.  PoUook,  L.  R.  20  Eq. 

L.  R.   8  C.  P.  10 ;    see  Raymond  v.  33  ;  Woloott  v,  Jones,  4  Allen,  367. 
Green,  12  Neb.  215.  ^  London  Bank  v.  Narraway,  L.  R. 

*  See  infra,  §  1011.  15  £q.  93. 
s  Tarner  v.  Diaper,  2  M.  &  G.  241. 
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§  1011.  Agreements  for  mutual  set-offs  are  common   in 
certain  classes  of  coiltracts,  and  this  is  £:eneral1y   „ 

1  .  ,  n  1  .     ,       T  Set-off  may 

the  case  with  contracts  of  partnership.^  In  con-  be  specially 
tracts  of  service,  also,  it  is  frequently  provided  that  ^^^^^^  ' 
damage  done  by  breakage  or  otherwise  to  the  employer's 
property  by  the  employee  shall  be  set  off  against  the  wages.* 
In  building  contracts,  also,  it  is  frequently  stipulated  that 
from  the  contract  price  is  to  be  deducted  any  loss  accruing  to 
the  employer  by  the  contractor's  laches.'  And  a  reciprocal 
understanding  as  to  mutual  credit  will  be  sustained  by  a 
court  of  equity  in  the  face  of  intermediate  insolvency  of  one 
of  the  parties.* 

§  1012.   In  England,  the  right  of  set-off  in  all  cases  of 
mutual  debts  was  established  by  the  statute  2  Geo.   g  gtatut© 
n.  c.  22,  s.  13,  and  was  extended  by  the  statute  8   set-off  ex- 
Geo.  II.  c.  24,  s.  4,  to  cover  mutual  debts  "  of  a  dif-  aii  mutual 
ferent  nature,"  "  unless  in  cases  where  either  of  the  ^®^**' 
said  debts  shall  accrue  by  reason  of  a  penalty  contained  in 
any  bond  or  specialty,  and  in  all  cases  where  either  the  debt 
for  which  the  action  shall  be  brought  or  the  debt  intended  to 
be  set  off  against  the  same  shall  accrue  by  reason  of  any  such 
penalty,  the  debt  intended  to  be  set  off  shall  be  pleaded  in 
bar,  in  which  plea  shall  be  shown  how  much  is  truly  and 
justly  due  on  either  side ;  and,  in  case  the  plaintiff  shall  re- 
cover in  any  such  action  or  suit,  judgment  shall  be  entered 
for  no  more  than  shall  appear  to  be  truly  and  justly  due  to 
the  plaintiff,  after  one  debt  being  set  against  the  other  as 
aforesaid."^    Statutes  authorizing  set-offs  exist  in  all  juris- 
dictions in  the  United  States,  though  usually  without  the 
limitation  as  to  penalties,  which  with  us  would  be  applied 
without  specific  statutory  prescription.* — Under  the  English 
statute  the  defendant  is  entitled  to  plead  a  set-off  though  he 

1  Kinnenley  v.  HoBsack,  2  Taunt.  Hurlbort    v.  Ins.  Co.,  2  Sumn.  471. 

170.  See  supra,  §  1010. 

<  Le  Noir  v.  Bristow,  4  Camp.  134;  >  Leake,  2d  ed.  1003. 

Cleworth  v.  Pickford,  7  M.  &  W.  314.  •  As  to  set-ofls  in  anita  by  the  United 

I  Jones  V.  St.  John's  Coll.,  L.  R.  6  States,  see  Schaumburg  v.  U.  S.,  103 

Q.  B.  115.  U.  S.  667. 

*  Greene  v.  Darling,  5  Mason,  201 ; 
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contracted  to  sell  for  ready  money.' — ^In  this  country  the 
party  for  whose  benefit  a  suit  is  brought  is  made  in  several 
states  subject  to  set-off  by  statute ;  and  the  equitable  owner- 
ship of  debts  is  thus  made  subject  to  claims  specifically  appli- 
cable to  it.* 
§  1018.  Under  the  older  English  practice  an  injunction 
could  be  granted  to  restrain  a  suit  to  which  there 
claims  may  was  an  equitable  set-off.*  At  present,  under  the 
beset  off.  recent  judicature  act,  the  exclusive  mode  of  taking 
advantage  of  an  equitable  set-off  as  a  defence  is  by  plea.^  This 
is  the  usual  practice  in  this  country.*  We  have  an  illustra- 
tion of  this  rule  in  a  Pennsylvania  case,*  in  which  it  was  held 
that  in  an  action  for  the  price  of  cattle,  the  defendant  may  give 
in  evidence  damage  sustained  by  him  by  reason  of  the  plain- 
tiff not  having  delivered  to  him  certain  *sheep  purchased  by 
him  in  the  same  transaction  of  the  plaintiff.^ — It  has  been  held 
in  Alabama  that  a  mortgagor  of  personal  property,  after  there 
has  been  default  in  payment  of  the  debt  for  which  the  mort- 
gage has  been  given,  may,  on  producing  evidence  of  a  debt 
from  the  mortgagee  to  a  third  party  purchased  by  him  (the 

■  Leake,  2d  ed.  1005  ;  Eland  v.  Karr,  Hull,   27  Miss.   419.      But  courts  of 

1  East,  375  ;  Clarke  t;.  Fell,  4  B.  &  Ad.  equity  will  be  governed  by  the  rules 

404 ;  see  Fletcher  ex  parte,  L.  R.  6  G.  as  to  mutuality,  which,  as  we  will 

D.  350.  presently  see,  are  imposed  by  courts  of 

>  Sheldon  v,  Kendall,  7  Gush.  217 ;  law.  2  Smith,  L.  C.  7th  Am.  ed.  315  ; 
Gom.  V.  Bank,  11  Meto.  129 ;  Wolf  v.  Duncan  v.  Lyon,  3  Johns.  Ch.  351 ; 
Beales,  6  S.  &  R.  244 ;  Ward  v,  Martin,  King  v.  Diehl,  9  S.  &  R.  409 ;  Lehr  v. 
3  Monr.  18 ;  Niokerson  v.  Gilliam,  29  Taylor,  91  Penn.  St.  381 ;  Gibbs  r. 
Mo.  456  ;  see  Devine  v.  Edwards,  101  Cunningham,  4  Md.  Ch.  322 ;  Cincin- 
m.  138.  Payment  by  A.  of  the  debt  nati  Bk.  v.  Hemingray,  34  Oh.  St. 
of  B.,  without  B.'s  consent,  cannot  be  381 ;  Lookwood  v,  Beckwith,  6  Mich, 
allowed  as  a  set-off  in  a  suit  by  B.  168;  Tuscumbia  R.  R.  v.  Rhodes,  8 
against  A.  Patillo  v.  Smith,  61  Ga.  Ala.  206;  McEinley  v.  Winston,  19 
265.    See  supra,  §§  942, 1008.  Ala.  301 ;  Cave  v.  Webb,  22  Ala.  588 ; 

>  Leake,  2d  ed.  1004 ;  Kingsford  v.  Simmons  v.  Williams,  27  Ala.  507. 
Swinford,  28  L.  J.  C.  413 ;  Gumperta  v.  *  Shaw  v.  Badger,  12  S.  k  R.  276. 
Pooley,  4  Drew.  448.  ^  That  in  Pennsylvania  the  doctrines 

4  Kemp  V.  Tucker,  L.  R.  8  Ch.  369.  of  courts  of  equity,  in  respect  to  set-off, 

*  Hannay  r.  Pell,  3  E.  D.  Smith,  432 ;  have  been  adopted    in    common  law 

Black  V.  Whitall,  1  Stockt.  572 ;  Wray  practice,  see  Tronbat  k  Haly's  Prac. 

V.  Furniss,  27  Ala.  471;    Graves  v.  (Brightly 's  ed.)  §  47. 
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mortgagor),  enjoin  the  foreclosure  of  the  mortgage,  the  mort- 
gagee being  insolvent.^ 

§  1014.  That  a  set-oft'  does  not  extinguish  the  debt,  but  only 
affects  the  remedy,  is  shown  by  numerous  rulings. 
Thus  a  tender,  as  we  have  seen,  is  not  good  if  lim-   not  extin- 
ited  to  the  defendant's  indebtedness  after  deducting  gul'^oniy^* 
the  set-oflF.* — ^A  lien  for  a  specific  mortgage  debt  con-  *^®^      , 
tinues,  notwithstanding  that  the  lien  creditor  is  in- 
debted independently  to  the  lien  debtor  for  an  amount  exceed- 
ing the  lien.' — Nor  can  a  set-oft*  be  used  to  cancel  a  forfeiture 
of  a  real  right.* 

§  1015.  A  defendant  having  a  claim  (not  consisting  of 
part  payment)  against  the  plaintiff,  is  not  bound, 
according  to  the  English  practice,  to  introduce  it  off  on  trial 
as  a  set-off.  He  may  reserve  it  for  a  cross-action,  ^^^p*^**  • 
or  he  may  keep  it  as  a  defence  to  a  subsequent  suit  by  the 
same  plaintiff',  or  ^^he  may  plead  it  to  an  action  upon  a  judg- 
ment, although  the  debt  accrued  before. the  commencement 
of  the  original  action."*  The  question  is  whether,  by  the  lex 
foriy  the  using  the. set-off  is  obligatory.  Where  it  consists  of 
a  part  payment,  the  weight  of  authority  is  that  it  ought  to 
be  offered  on  trial  of  the  debt  claimed  to  be  partially  paid :' 
though  it  may  be  otherwise  as  to  set-offs  which  are  purely  equi- 
table, or  consist  of  counter-claims T — When  a  creditor  becomes 
insolvent  after  obtaining  judgment,  equity  may  compel  the 
allowance  of  any  set-off  the  debtor  may  have  against  him, 
though  it  existed  at  the  time  suit  was  brought,  provided  it 
was  not  adjudicated  against  in  the  suit.^ 

1  Martin  o.  Mohr,  56  Ala.  221.     But  Campbell,  L.  C,  in  Jenner  v.  Morris,  3 

a  claim  recoverable  only  by  an  action  of  D.  F.  &  J.  54. 

account,  or  hy  a  bill  in  eqaitj,  cannot,  *  Wh.  on  Ev.  §  789,  and  cases  there 

it  is  said,  be  introduced  as  a  set-off.  cited ;  supra,  §§  936-7. 

Bussell  V.  Metier,  54  Penn.  St.  154.  '  Ibid. ;  Daris  r.  Hedges,  L.  R.  6  Q. 

*  Supra,  §  978.  B.  687 ;  Davenport  v.  Hubbard,  46  Vt. 
»  Clark  V.  Fell,  4  B.  &  Ad.  404.  200 ;  Bridge  v.  Gray,  14  Pick.  56  ; 
<  Johnson  v,  Lyttle,  L.  R.  5  C.  D.  McEwen  v,  Bigelow,  40  Mich.  215;  supra, 

692 ;  see  Leake,  2d  ed.  1004 ;  infra,  §    §§  93&-7. 

1030.  •  Chicago  R.  R.  v.  Field,  86  111.  270. 

•  Leake,  2d  ed.   1005,  citing  Lord 
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§  1016.  In  England,  by  an  order  of  the  supreme  court  of 

judicature,  a  defendant  is  entitled  to  set  up  as  ^^  coun- 

l^^^^       terdaim'^any  right  or  claim  against  the  plaintiff, 

counter-       "whether  such  set-off  or  counter-claim  sound   in 

claims. 

damages  or  not/'  If  there  is  a  balance  due  the  de- 
fendant, judgment  may  be  given  for  such  balance.  '*  Counter- 
claim," under  this  order,  is  distinguished  from  set-off  in  cov- 
ering an  independent  liability  from  the  plaintiff  to  the  defen- 
dant, and  in  permitting  judgment  to  be  entered  for  either 
party  as  the  merits  may  require.* — Costs  are  proportioned  to 
the  balance  found,  and  not  to  the  amount  of  claim  proved.' 

§  1017.  Only  actionable  claims  can  be  introduced  either  as 
set-offs  or  as  counter-claims.^    Hence  a  debt  contracted   in 

>  Leake,   2d  ed.   1006  ;    Mostyn   v.  penal,  which  gives  the  borrower  the 

West  Mostyn  Coal  Co.,  L.  R.  1  C.  P.  D.  right  to  recover,  for  the  two- fold  pur- 

145 ;  Harris  v.  Gamble,  L.  R.  6  C.  D.  pose    of   compensation  and  example. 

748  ;  Crowe  v.  Barnicot,  L.  R.  6  C.  D.  Overholt  v.  Bank,  82  Penn.  St.  490  ;  S. 

753.  C,  Thomp.  Nat.  Bk.  Cas.  883.     It  was 

'  Staples  V,  Toung,  L.  R.  2  Ex.  D.  decided  in  Barnet  r.  Bank,   8  Otto, 

324.    As  to  practice,  see  farther.  New-  555  ;  8.  C,  Browne's  Nat.  Bk.  Cas.  18, 

ell  V.  Bank,  L.  R.  1  C.  P.  D.  496  ;  Nor-  that  in  an  action  on  a  bill  of  exchange 

ris  V,  Beesley,  L.  R.  2  C.  P.  D.  80 ;  the  defendant  could  not  set  off  a  claim 

Young  V.  Kitchen,  L.  R.  3  C.  P.  D.  127.  for  twice  the  amount  of  illegal  interest 

As  to  counter-claim  in  this  country,  see  he  had  paid  the  bank  ;  that  his  remedy 

Wacker  v.  Straub,   88  Penn.  St.  32 ;  for  the  wrong  was  a  penal  suit,  and  he 

Ritchie  v,  Hayward,  71  Mo.  560 ;  Sel-  could  have  redress  in  no  other  mode  or 

leek  V.  Qriswold,  49  Wis.  39  ;  Delaney  form  of  proceeding.     That  set-off  is  not 

V.  McDonald,  47  Wis.   408 ;  Read  v.  allowed  in  such  action  is  well  settled.. 

Tioga  Co.,  66  Ind.  21 ;   Mobile,  etc.,  R.  When  the  prescribed  action  for  reoov- 

R.  V.  Clanton,  59  Ala.  392;  see  infrOf  §  ery  is  debt,  or  action  in  the  nature  of 

1299.     In  Lebanon  Bk.  v.  Karmany,  debt,  it  gives  no  right  of  set-off^    After 

Sup.  Ct.  Penn.  1881,  12  Rep.  540,  it  the  plaintiff  shall  have  obtained  judg- 

was  held  that  to  an  action  against  a  ment,  if  the  defendant  have  a  judg- 

national  bank  for  the  penalty  Imposed  ment  against  the  plaintiff  in  another 

of  double  the  amount  of  interest  ob-  case,  there  is  power  in  the  court  to 

tained  on  a  usurious  loan,  the  defen-  order  one  judgment  to  be  setoff  against 

dant  could  not  set  off  the  note.    The  the  other,  governed  by  equitable  prin- 

court  said:   '*The  plaintiff's  claim  is  oiples.     But  such  principles  do  not 

not  within  the  defalcation  act,  which  apply  in  a  suit  when  the  claim  is  in 

applies    where    the  parties    are   '  in-  the  nature  of  a  penalty  for  violation 

debted  to  each  other  upon  bonds,  bills,  of  a  statute  so  as  to  allow  defalcation.*' 

bargains,  promises,   accounts,  or  the  *  See  Libby  v.  Hopkins,  Sup.  Ct.  U. 

like.'    It  arises  from  the  defendant's  S.  1882,  25  Alb.  L.  J.  153 ;  Messmore 

violation  of   a  statute  remedial  and  v.  Larson,  86  111.  268.     In  Garrison  v. 
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infancy,  and  thus  barred,  cannot  be  introduced  as  a  set-off  with- 
out proof  of  ratification  ;^  nor  can  a  debt  barred  by 
the  statute  of  limitations,^  nor  debts  not  actionable  aWe^debte" 
under  the  statute  of  frauds.* — It  is  no  objection  to  a  ^^^  ^ 
debt  as  a  set-off  that  a  suit  has  been  brought  on 
it  which  is  still  pending  ;*  nor  that  a  judgment  has  been  en- 
tered on  such  claim  in  the  defendant's  favor,  provided  he  is 
the  beneficial  owner.*    But  the  judgment  must  be  virtually 
between  the  same  parties.^ — Hence  a  claim  to  be  thus  set  off 
must  be  owned  absolutely  by  the  defendant.    It  cannot  be  bor- 
rowed by  him  for  the  occasion.^ 

§  1018.  When  a  debt  barred  by  the  statute  of  limitations  is 
put  in  evidence  by  the  defence,  the  plaintiff,  accord- 
ing to  the  English  practice,  must  specially  plead  the  barred  by 
statute  in  reply,  if  the  object  is  to  dispute  the  debt  Jim\ta!^^ 
on  that  ffround.'    The  set-off  is  ffood,  so  far  as  the  J*°T^«r  *^ 

o  o         '  tute  must 

statute  is  concerned,  if  the  debt  was  not  barred  at  be  specially 
the  time  of  the  commencement  of  the  suit.*  The  ^  ^^ 
statute  is  met  in  such  cases  in  the  same  way  that  it  is  met 
when  it  is  set  up  by  plea.  The  defendant  may  show  that  the 
plaintiff  acknowledged  the  debt  which  is  the  subject  of  the 
set-ofi*.^* — The  date  of  items  in  a  set-off  is  not  conclusive,  but 
may  be  explained  by  parol." 

Paul,  1  Penn.  Sap.  Ct.   380,   it  was  Braynard  v,  Fisher,  6  Pick.  355 ;  Col- 
said :  **It  is  certainly  well  settled  law  lins  v.  Allen,  12  Wend.  356;  thoagh 
that  a  defendant's  right  to  a  set-off  see  Look  v.  Miller,  3  St.  &  P.  13. 
must  be  perfect  at  the  time  the  suit  is  '  Satterlee  v.  Ten  Eyck,  7  Cow.  480 ; 
instituted.    We  know  of  no  doctrine  Turner  v.  Satterlee,  7  Cow.  481 ;  Metz- 
ofequitableset-offwhich  dispenses  with  gar  v.  Metzgar,  1  Rawle,  227;   Bell  v. 
this  rule.      A  surety  has  an  action  Gowgiil,  1  Ashm.  8. 
against  his  principal  before  being  ao-  *  Ramsey's  App.,  2  Watts,  228. 
tually  compelled  to  pay  the  money,  be-  ^  Oilman  v.  Van  Slyck,  7  Cow.  469  ; 
cause  he  could  file  a  bill  in  equity  for  tn/ra,  §  1021. 

indemnity.   But  there  can  be  no  action  '  Leake,   2d  ed.   1007 ;   Chappie  v. 
for  contribution  between  co-sureties,  Durston,  1  C.  &  J.  1 ;  see  Reed  v.  Mar- 
either  at  law  or  in  equity,  until  the  shall,  90  Penn.  St.  346. 
surety  is  obliged  to  pay  the  debt."  *  Walker  r.  Clements,  15  Q.  B.  1046 ; 
Per  curiam.  Taylor  v.  Gould,  57  Penn.  St.  152. 

>  Rawloy  v.  Rawley,  L.  R.  1  Q.  B.  D.  ^  Rawley  v.  Rawley,  L.  R.  1  Q.  B. 

460.  D.  460. 

«  Infra,  §  1018.  "  McEwing  r.  James,  36  Oh.  St.  162 ; 


*  Sennett  v.  Johnson,  9  Beav.  335.        Wh.  on  Ev.  §  977. 

*  Peabody  v,  Southgate,  6  Pick.  1 ; 
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§  1020.]  C0NTKACT8.  [CHAP.  XXXII. 

§  1019.  A  debt  from  the  plaintiff  to  the  defendant,  not  due 
Debts  ot  ^^^^^  after  the  beginning  of  the  suit,  cannot  be  re- 
due  at  date  ceived  in  evidence  by  way  of  set-off.*    Such  a  debt 

of  suit  can-  ii.«ijj  j  i  -j 

not  be  set  Cannot  be  introduced  under  a  plea  puts  darrein  con- 
^^'  tinuanoe,'  even  in  cases  where  the  liability  was  in- 

curred prior  to  suit,  if  it  has  not  accrued  prior  to  suit.*  Nor 
can  it  be  used  as  a  basis  for  an  injunction.^  The  fact,  how- 
ever, that  the  set-off  did  not  become  due  until  after  the  debt 
to  which  it  is  offered  as  a  set-off,  does  not  in  any  way  affect 
its  admissibility.' 

§  1020.  The  set-off  must  not  only  have  been  due  at  the  time 
of  the  commencement  of  the  suit,  but  must  con- 
must  be        tinue  due  at  the  time  it  is  offered  in  evidence.     If 
ume^o/**^     it  has  been  paid,*  or  if  it  has  been  assigned  to  another 
trial.  party ,^  it  cannot  be  received  in  evidence.    It  has  a 

fortiori  been  held  that  a  set-off  must  be  in  force  as  such  when 
pleaded." — The  same  rule  exists  with  regard  to  counterclaims. 
— In  a  case  before  the  supreme  court  of  Pennsylvania,  in 
1881,  the  defendants  to  an  action  brought  for  the  price  of 
coke,  on  November  29, 1879,  pleaded  as  a  set-off  or  counter- 
claim damages  from  the  breach  of  a  contract  for  the  sale  of 
coke,  such  contract  being  in  writing,  dated  November  11,  and 
beginning  to  run  December  1, 1879.  It  was  proved  that  the 
plaintiffs,  on  November  19,  six  days  after  the  making  of  the 
contract,  notified  the  defendants  that  they  would  not  make 
any  deliveries  under  it.  On  December  4,  1879,  they  wrote 
the  plaintiffs  they  were  ready  to  receive  the  coke  and  make 
payment  therefor;  that  if  shipments  were  not  made  they 

^  Leake,  2d  ed.  1008 ;  Hutohinson  v,  v,  Canavau,  4  How.  Mass.  370 ;  Brasel- 

Read,  3  Camp.  329  ;  Evans  t;.  Prosser,  ion  v.  Brooke,  2  Head,  194. 

3  T.  R.  186 ;  Gladstane's  case,  L.  R.  '  Richards  t;.  James,  2  Ex.  471. 

1  Ch.  538 ;  Houghton  v.  Houghton,  37  '  Sennett  v.  Johnson,  9  Barr,  335. 

Me.   72 ;    Carpenter  v.   Butterfield,   3  <  Leake,  2d  ed.  1008,  citing  Maw  v. 

Johns.  Ca.  145  ;  Morrison  v,  Moreland,  Ulyatt,  31  L.  J.  C.  33. 

15  S.  &  R.  61 ;  Huling  v.  Hugg,  1  W.  «  Lee  v.  Lester,  7  C.  B.  1008. 

&  S.  418 ;  Smith  v.  Ewer,  22  Penn.  St.  «  Ejrton  v.  Littledale,  4  Ex.  159. 

116^;  Stewart  v.  Ins.  Co.,  9  Watts,  126 ;  '  New  Quebrada  Co.  v.  Carr,  L.  R.  4 

Mizzell  V.  Moore,  7  Ired.  225 ;  Haugh-  C.  P.  651. 

ton  V.  Leary,  3  Dev.  &  B.  21 ;  Walker  *  Lowell  v.  Lane,  33  Barb.  292. 
V.  McKay,  2  Mete.  (Ky.)  294 ;  Carprew 
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would  buy  in  the  open  market,  and  hold  the  plaintiflEs  respon- 
sible for  any  difference  in  price  they  would  have  to  pay,  etc., 
etc.  It  was  held  that  even  if  the  plaintiffs  did  not  fulful  the 
contract  for  the  sale  of  coke,  there  was,  at  the  time  of  the 
commencement  of  the  action,  no  breach,  and  defendants  had 
no  right  of  set-off  on  that  account.  "  Nor  does  it  help  the 
defendants  that  when  the  cause  was  tried  the  breach  was  com- 
plete. The  date  of  the  commencement  of  the  suit  is  the  ob- 
vious test  in  such  cases."* 

§  1021.  It  is  essential,  to  enable  a  setoff  to  be  put  in  evi- 
dence, that  it  should  be  a  debt  from  the  plaintiff  to  Debts  must 
the  defendant.  The  test  is  mutuality.'  Set-off,  in  the^mf" 
regard  to  parties,  may  be  considered  as  follows : —      parties. 

1.  When  the  defendant  sued  by  a  single  plaintiff  sets  off 
a  debt  claimed  to  be  due  him  jointly  by  the  plaintiff  and 
a  third  party.  In  this  case  the  set-off  cannot  be  permitted,  as 
the  defendant  could  not  have  maintained  a  suit  against  the 
plaintiff  on  the  debt.'  Hence,  in  a  suit  by  A.,  a  set-off  against 
A.  and  B.  as  partners  cannot  be  received.*  Nor  can  B.,  when 
sued  by  A.  for  a  separate  debt,  set  off,  under  the  English  stat- 
ute, a  debt  due  from  A.  to  B.  and  C.  jointly;*  though  if  sued 
solely  by  A.  for  a  joint  debt  of  himself  and  another,  he  may 
plead  a  set-off  of  a  debt  due  to  them  jointly  by  A.*    It  is 

1  Paxson,  J.,  Zuck  v,  Rafferty,  Sup.  239 ;  Logan  v.  King,  38  Penn.  St.  ^3  ; 

Ct.    Penn.    1881,    citing  Morrison  v.  Scott  v.  Fritz,  51  Penn.  St.  418 ;  Bait. 

Moreland,  15  S.  &  R.  61 ;  Carpenter  v.  Ins.  Co.  v.  McFadon,  4  H.  &  J.  31 ; 

Butterfield,  3  Johns.  Cas.  144.  Watkins  v.  Lane,  4  Md.  Ch.  13 ;  Hen- 

'  Isberg  V,  Bowden,  8  Exch.  852 ;  nighausen  r.  Tischer,  50  Md.  583  ;  Fus- 
Schofleld  V.  Corbitt,  11  Q.  B.  779  ;  Par-  ting  v.  Sullivan,  51  Md.*489  ;  Tyrrell 
ker  V.  Kendall,  3  Vt.  540 ;  Stickney  v.  v.  Tyrrell,  54  Md.  167  ;  Ryan  v.  Barger, 
Clement,  7  Gray,  170  ;  Backus  v.  Spal-  16  111.  28 ;  Enix  v.  Hays,  48  Iowa,  86  ; 
ding,  129  Mass.  234 ;   North  Bridge-  Jones  v,  Blair,  57  Ala.  457.     iSee  Bow- 
water  Bank  v,  Soule,  129  Mass.  528 ;  year  v.  Pawson,  L.  R.  6  Q.  B.  D.  540, 
Francis  v.  Rand,  7  Conn.  221 ;  Dale  v.  and  note  thereto,  29  Eng.  R.  704. 
Cooke,   4   Johns.  Ch.   11 ;    Murry  v,        '  Arnold  v.  Bainbridge,  9  Ex.  153 ; 
Toland,  3  Johns.  Ch.  599  ;  Falkland  v,  Jackson  v.  Robinson,  3  Mason,  138 ; 
Bank,  84  N.  Y.  145  ;  Ramsey's  App.,  2  Blankenship  v,  Rogers,  10  Ind.  333 ; 
Watts,  228 ;  McDowell  v.  Tyson,  14  S.  Ryan  v.  Barger,  16  111.  28. 
&R.  300 ;  Carman  V.  Garrison,  13  Penn.        «  McDowell  v,  Tyson,  14  S.  &  R.  300. 
St.  158;  Haage's  App.,  17  Penn.  St.        «  Leake,  2d  ed.  1011,  citing  Middle- 
181 ;  Singerly  v.  Swain,  33  Penn.  St.  ton  r.  Pollock,  44  L.  J.  C.  618. 
102 ;  McCracken  v.  Elder,  34  Penn.  St.        •  Stackwood  t;.  Dunn,  3  Q.  B.  822. 

'867 


§  1021.]  CONTRACTS.  [CHAP.  XXXII. 

otherwise  as  to  a  debt  owing  by  the  plaintiff  to  a  co-obligor, 
not  summoned,  which  cannot  be  set  upagaint  a  joint  demand.^ 
A  surviving  partner,  also,  in  a  suit  against  himself  on  a  debt 
individually  incurred  by  him,  can  set  off  a  debt  due  by 
the  plaintiff  to  the  firm  of  which  he  was  a  member.*  On 
the  death,  also,  of  one  of  two  or  more  joint  debtors  or 
creditors,  the  debt  accrues  to  the  survivor,  and  may  then  be 
pleaded  as  a  set-off  to  an  originally  several  debt  of  the  survi- 
vor.* A  defendant,  also,  sued  singly  by  a  single  plaintiff,  may 
set  off  a  joint  and  several  debt  due  him  by  such  plaintiff  with 
others.*  And  to  a  suit  by  a  surviving  partner  for  a  firm  debt 
the  defendant  may  set  off  a  debt  due  to  him  by  the  plaintiff 
in  his  individual  capacity  ;*  unless,  in  case  of  the  insolvency 
of  the  plaintiff,  it  should  appear  that  this  would  work  injus- 
tice to  the  firm.* — Where  there  is  one  plaintiff  and  one  defend- 
ant, the  defendant  may  introduce,  as  an  equitable  defence,  a 
debt  due  from  the  plaintiff  to  the  defendant  and  his  partners 
as  a  firm.  This  is  not  technically  a  set-off,  unless  the  debt 
should  have  been  assigned  to  the  defendant ;  but  the  right  to 
use  such  a  debt  for  such  a  purpose  is  to  be  inferred  from  the 
assent  of  the  other  partners,  when  such  assent  is  proved.^ 

>  Henderson  v.  Lewis,  9  S.  &  R.  379  ;  It  was  held,  that  the  oounter-claim  was 

Archer  i;.  Dunn,  2  W.  &  B.  327.  not  available  to  L.    The  sale,  such  is 

*  Johnson  v.  Kaiser,  40  N.  J.  L.  286.  the  reason  given,  was  joint  and  the 
**  French  v,  Antrade,   6  T.  R.  582,  liability  of  the  purchasers  was  joint, 

cited  Leake,  2d  ed.  1012.  but  after  the  giving  of  the  notes  there 

^  Owen  V,  Wilkinson,  5  C.  B.  N.  S.  was  no  joint  obligation,  simply  because 

526.  the  cheese  had  been  paid  for.     **  But 

*  Lewis  V.  Culbertson,  11  S.  &  R.  48.  payment  in  the  mode  adopted  did  not 

*  Wain  V.  Hewes,  5  S.  &  R.  468.  affect  the  contract  of  purchase  or  the 
7  Wrenshall  v.  Cook,  7  Watts,  464;  relation  between  the  parties  growing 

Craig  V.  Henderson,  2  Barr,  261 ;  Solli-  out  of  the  joint  purchase.    Any  claim, 

day  V,  Bissey,  12  Penn.  St.  347.  therefore,  for  damages  growing  out  of 

In  Hopkins  v.  Lane,  N.  Y.  Ct.  App.  the  breach  of  warranty  or  the  fraud, 

1882,  25  Alb.  L.  J.  175,  the  plaintiff  belonged  to  the  three  purchasers  jointly, 

sold  to  L.,  B.,  and  M.  jointly,  a  quan-  and  could  not  be  used  by  one  of  them 

tity  of  cheese.     Each  of  the  purchasers  as  a  counter-claim.    One  of  them  could 

gave  plaintiff  a  note  for  his  share  of  not  have  separately  sued  the  plaintiff 

the    purchase-money.      In  an    action  to  recover  such  damages,  hence  one  of 

against  L.  upon  his  note,  he  set  up  a  them  cannot  separately  set  up  such 

counter-claim  of  breach  of  warranty  damages    as    a    counter-claim,   under 

and  fraud  in  the  sale  of  the  cheese.  Code  Civ.  Pro.  §  151." 
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2.  Where  there  are  several  joint  plaintiffs  and  one  defend- 
ant ;  in  which  case  a  debt  due  by  one  of  the  plaintiffs  cannot 
be  set  oft'.*  To  permit  such  a  set-off  would  work  injustice, 
"  because  that  would  be  varying  the  remedy  of  the  others 
without  their  consent,  and  compel  them  to  exchange  one 
debtor  for  another  who  might  not  be  equally  good  or  sol- 
vent.''*— ^Under  the  English  judicature  act,  a  defendant  to  a 
suit  by  several  plaintiffs  on  a  joint  claim  may  set  oft' separate 
counter-claims  connected  with  the  same  matter,  against  each 
plaintiff".^ 

3.  Where  there  are  two  or  more  defendants  jointly  sued  by 
one  plaintiff;  in  which  case  one  of  the  defendants,  if  there  be 
no  conflicting  equities,  may  set  off  a  debt  due  him  by  the  plain- 
tiff, the  other  defendants  being  assumed  to  assent.* — Courts 
of  equity,  in  respect  to  the  general  principle  before  us,  follow 
courts  of  law  in  refusing  to  allow  a  set-off  of  a  separate 
against  a  joint  debt,  unless  such  assent  is  to  be  inferred.' 
But  where  one  joint  debtor  is  only  a  surety  for  the  other,  he 
may  set  off  a  debt  to  the  creditor  by  the  co-defendant,  who  is 
virtually  the  principal.*  And  a  joint  debtor  or  creditor 
may  by  his  conduct  estop  himself  from  maintaining  that  a 
debt  offered  to  be  set  off  was  joint  and  not  several.^ 

1  Woods  V.   Carlisle,   6  N.  H.  27 ;  slej  v.   Hoffman,   13  Penn.  St.  603  ; 

Palmer  r.  Green,  6  Conn.  14;  Pick-  Miller  v.   Ereiter,   76  Penn.   St.   78; 

ney  v,  Ejler,  4  £.  D.  Smith,  469  ;  Mil-  Locke  v,  Locke,  57  Ala.  473  ;  Leach  v, 

bum  V,  G-ayther,  8  Gill,  92 ;  Tyrrell  v.  Lambeth,  14  Ark.  668 ;  see  Montz  v, 

Tyrrell,  54  Md.;  Booe  v.  Watson,  13  Morris,  89  Penn.  St.  392  ;  2  Smith's 

Ind.  387 ;   Harlan  v.  Prosser,  28  Ga.  Lead.  Cas.  7th  Am.  ed.  320 ;  Troubat 

219  ;  Davis  v.  Netware,  13  Nev.  421 ;  &  Haly's  Prac.  (Brightly's  ed.)  §  651. 

Thatcher  v.  Notwell,  4  Col.  375.    As  •  Story,  £q.  Jar.  12th  ed.  §  1437 ; 

to  partnership,  see  tn/ra,  §  1028.  Leake,  2d  ed.  1011. 

>  2  Smith,  L.  C.  7th  Am.  ed.  320,  •  Infra,  §  1024;  Hanson  ex  parte,  12 

dting  Archer  v.  Dunn,  2  W.  &  S.  327 ;  Yes.  346  ;  18  Yes.  232 ;  Cheetham  t;. 

Johnson  v.  Kent,  9  Ind.  252 ;  see  Choen  Crook,  1  McC.  &  Y.  307  ;  Dale  v.  Cooke, 

V.  Gnthrie,  15  W.  Ya.  100 ;   Elder's  4  Johns.  Ch.  15. 

App.,  39  Mich.  474.  ^  Stephens    ex  parte,    11  Yes.   24 ; 

*  Leake,  2d  ed.  1012 ;  Manchester,  Ynniamy  v.  Noble,  3  Mer.  621.    To  a 

etc.  R.  R.  V.Brooks,  L.  R.  2  Ex.  D.  snit  on  a  note  by  a  bank  as  endorsee  the 

243.  defendant  may  set  off  stock  held  by  him 

^  Childerston  v,  Hammon,  9  S.  &  R.  in  the  bank.    Whittington  v.  Bank,  5 

68 ;  Stewart  v.  Coulter,  12  S.  &  R.  252 ;  H.  &  J.  489.    A  debt  for  goods  sold  to 

Crist  v.  Brindle,  2  Rawle,  121 ;  Bal-  a  husband  will  not  be  a  set-off  to  a 
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§  1022.]  CONTRACTS.  [CHAP.  XXXII. 

§  1022.  When  au  executor  sues  in  his  representative  capac- 
ity, a  debt  due  by  him  personally  cannot  be  set  off 
debts  can-     by  the  defendant,  nor  when  he  sues  as  an  individual 

off'aMfnBt    ^*°  ^  ^^^^  ^^^  ^y  ^^^  ^  executor  be  set  off  ;^  nor, 
repreaenta-    under  the  English  statute,  when  an  executor  sues 

for  a  debt  accruing  to  him  as  such  after  his  testa- 
tor's decease,  can  a  debt  due  to  the  defendant  from  the  testator 
in  his  lifetime  be  set  off;'  nor  to  an  action  by  the  executor 
for  a  debt  due  the  testator  at  his  death  can  there  be  set  off  a 
promissory  note  of  the  testator  that  accrued  after  his  death.' 
The  debt  of  an  ancestor,  also,  cannot  be  set  off  to  meet  a  suit 
by  the  heir,  although  the  heir  came  into  possession  by  descent 
of  assets  which  might  have  been  made  chargeable  with  the 
debt.^  But  to  a  suit  for  a  debt  due  the  deceased  during  his 
lifetime,  all  debts  due  by  him  in  his  lifetime  may  be  set  off; 
and  the  converse  also  holds  good.'  In  this  country  a  still  more 
liberal  practice  has  grown  up,  mutual  debts  being  set  off 
against  each  other  after  the  death  of  one  of  the  parties  without 
regard  to  the  period  of  maturity  f  though,  in  cases  of  insol- 
vency, set-offs  of  this  class  will  not  be  permitted  where  the 
effect  is  to  disturb  equality  of  distribution.'  In  equity  it  is 
held  that  to  a  suit  by  a  distributee  an  administrator  may 
set  off  a  debt  due  by  the  distributee  to  the  administrator 
in  his  own  right.^    And  an  executor  may  retain  a  legacy  by 

suit  broaght  hy  him  Jointly  with  his  1596 ;  Schofield  v.  Ck>rb6tt,  11  Q.  B. 

wife  ou  a  note  given  to  her  when  sole.  779  ;  Rees  v.  Watts,  11  Bx.  410. 

Smith  V,  Johnson,  5  Hairing.  40.  *  Newell  v.  Bank,  L.  R.  1  C.  P.  D. 

1  Leake,    2d    ed.    1013 ;    Bishop  v.  496 ;  see  Mardall  v.  Thelusson,  6  £.  & 

Church,  3  Atk.  691 ;  Isberg  i\  Bow-  B.  976. 

den,  8  Exch.  854 ;  Grew  v.  Burditt,  9  «  Soott  v.  Scott,  17  Md.  78. 

Pick.  265 ;  Wolfersberger  v.  Bnoher,  *  Blakesley  v.  Small  wood,  8  Q.  B. 

10  S.  &  R.  16 ;  Dale  t;.  Cooke,  4  Johns.  538. 

Ch.  11 ;  Fry  v.  Evans,  8  Wend.  530 ;  '  Meroein  v.  Smith,  2  Hill,  210 ;  Dor- 
Hills  V.  Tallman,  21  Wend.  674 ;  Arm-  sheimer  v.  Buoher,  7  S.  &  R.  9. 
strong  r.  Pratt,  2  Wis.  299  ;  Harbin  v.  f  Rosier  t;.  Bank,  4  Barr,  32 ;  Granger 
Levi,  6  Ala.  399  ;  Jones  v.  Brevard,  59  v.  Granger,  6  Ohio,  35  ;  Poorman  v. 
Ala.  499  ;  Bales  v.  Hjman,  57  Miss.  Goswiler,  2  Watts,  69. 
330  ;  see  Bailey  v.  Finch,  L.  R.  7  Q.  *  Taylor  v.  Taylor,  L.  R.  20  Eq.  155  ; 
B.  34.  cited  Leake,  2d  ed.  1014 ;  see  Farrow 

•  Leake,  2d  ed.  1013 ;  2  Wms.  on  Ex.  v.  Farrow,  12  S.  C.  168. 
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OHAP.  XXXII.]  8BT-0FP.  [§  1025. 

way  of  set-off  against  a  debt  due  from  the  legatee  to  the  tes- 
tator.' 

§  1023.  When  an  agent  deals  as  such,  and  a  suit  is  brought 
by  the  principal  on  a  debt  incurred  to  the  agent  as 
agent,  a  debt  due  by  the  agent  to  the  defendant  can-  de^°can- 
not  be  set  off.'   But  when  the  principal  is  not  known   »£.^  ^  f®^ 

^  ^  off  agalnat 

in  the  transaction,  and  when  the  agent  is  permitted  principal. 
by  the  principal  to  appear  as  the  sole  party  in  in- 
terest,  then  the  defendant  may  offer  as  a  set-off  debts  due  to 
himself  by  the  agent.^  The  question  is  one  of  notice.  If  it 
was  the  duty  of  the  defendant  to  have  advised  himself  of 
the  fact  of  agency,  then  he  cannot  set  up  the  agent's  debts  to 
him  against  the  principal.^ 

§  1024.  When  a  surety  is  sued  on  his  obligation  as  surety, 
he  is  entitled  to  set  off'  any  debt  due  from  the  cred- 
itor to  the  principal,  by  which  the  debt  of  the  prin-  avaf/wm-^ 
cipal  to  the  creditor  could  be  diminished.*  A  surety   seifof debts 
may  also  set  off  a  debt  due  himself  by  the  creditor  principal. 
in  reduction  of  the  principal  indebted ness.* 

§  1025.  After  a  debt  is  assigned,  the  assignee  is  regarded  as 
the  real   creditor,  and    the    defendant,  in  a  suit    ^^ 

'  '  After  as- 

brought  on  it,  may  set  off'  a  debt  to  him  from  the  as-   sigument 
signee,'  though  the  assignee  takes  the  debt  burdened   assignee 
with  any  equities  which  may  have  attached  to  it   ""^  ^  *®^ 

1  Campbell  r.  Graham,  1  Rasa,  k  M.  L.  R.  7  C.  P.  372 ;  Green  v.  Darling,  5. 

453 ;   McMahon  v,  Barchell,  5  Hare,  Mason,   201 ;    Newell  v, '  Salmons,  22 

325.  Barb.  647 ;  Crist  v.  Brindle,  2  Rawle, 

«  Wh.  on  Agency,  §§  447,  467,  765  ;  121 ;  Knour  r.  Dick,  14  In4.  20  i  soe^ 

Reatschler  v.  Huoke,  3  111.  Ap.  144 ;  as  Hanson  ex  parte,  12  Yes.  346  ;  S.  C,  18 

to  partnership,  see  tV{/ra,  §  1028.  Yes.    252 ;    Dale  v,   Cooke,   4   Johns. 

•  Leake,  2d  ed.  1014 ;  George  v,  Cla-  Ch.  15. 

gett,  7  T.  R.  359  ;  Semenza  v.  Brinslej,  «  Ibid.,  Stephens  ex  parte,  11  Yes.  24; 
18  C.  B.  N.  S.  467  :*  Dixon  ex  parte,  L.  see  Dart  i;.  Sherwood,  7  Wis.  523.. 
R.  4  C.  D.  133  ;  Oolds  v.  Harrison,  10  ^  ciark  r.  Cort,  Cr.  &  Ph.  154;  Me- 
Kxch.  572 ;  Parker  t;.  Donaldson,  2  W.  grath  v.  Graj,  L.  ft.  9  C.  P.  216  ;  Shel- 
&  S.  9 ;  Gardner  o.  Allen,  6  Ala.  187.  den  v.  Kendall,  7  Cash.  217 ;  Com.  v. 
«  Borries  v.  Bank,  L.  R.  9  C.  B.  38 ;  Bank,  11  Mete.  129 ;  Spencer  v.  Bab- 
Dresser  17.  Norwood,  17  C.  B.  N.  S.  466.  oook,  22  Barb.  326 ;  Beckwith  v.  Bank,. 

•  Leake,  2d  ed.  1017 ;  2  Smith's  L.  5  Seldeu,  211 ;  Ward  v.  Martin,  3 
C.  7th  Am.  ed.  320 ;  Murphj  v.  Glass,  Monroe,  18 ;  and  cases  cited  8upra,  § 
L.  R.  2  P.  C.  408 ;  Becherraise  v.  Lewis,  842.. 
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§  1026.]  CONTRACTS.  [CHAP.  XXXII. 

off  In  suit  before  notice  to  the  defendant  of  the  assignment.^ 
No  debt,  however,  incurred  by  the  assignor  to  the 
defendant  after  he  has  had  notice  of  the  assignment  can  be  set 
off  by  him  against  the  assignee.* — To  a  suit  by  the  bona  fide 
endorsee  for  value  of  a  note,  a  demand  in  favor  of  the  maker 
against  the  endorser  is  not  admissible  as  a  set-off,  although 
the  note  when,  the  endorsee  took  it  was  overdue.' 

§  1026.  An  assignee  in  bankruptcy  or  insolvency,  not  being 
a  purchaser,  takes  subject  to  any  equity  available 

Distinctive  ^     ^    ^,     '         .  4     t      XT  u       J  v      • 

ruieafito  against  the  assignor.*    In  Massachusetts,  unliqui- 

fnsofvency  dated  claims,*  "  demands  not  yet  due,*  and  demands 

ru^tcy^^  growing  out  of  partial  failure  of  consideration/  may 

and  to  be  set  off  in  an  action  brou^rht  by  the  assi&^nees  of 

receivers.  . 

an  insolvent  during  his  life,  or  by  his  executors  after 
his  decease."^  No  claim,  however,  acquired  after  the  bank- 
rupt or  insolvent  assignment,  and  no  claim  got  up  in  contem- 
plation of  such  assignment,  can  be  set  off  against  the  assignee.' 
A  claim,  therefore,  bought  by  a  debtor,  after  notice  that  a 
petition  in  insolvency  is  about  to  be  filed,  cannot  be  used  by 
him  as  a  set-off.^°  Nor  can  a  debt  due  from  an  assignor  be  set 
off  against  a  suit  brought  by  the  bankrupt  assignee  to  recover 
the  price  of  the  bankrupt's  effects  sold  by  the  assignee  to  the 
defendant ;  as  otherwise  one  purchaser  might  pay  himself  in 

1  Cavendish  v.  Graves,  24  Beav.  163 ;  Am.  ed.   129  ;    Tackers    v.  Ozlej,   5 

Aldrich    v,   Campbell,  4    Gray,   284;  Cranch,  34;  Holbrook  v.  Receiver,  6 

Hunt  V.  Shackleford,  55  Miss.  94 ;  see  Paige,  220 ;  Maas  r.  Goodman,  2  Hilt, 

fully  supra,  §  842  for  cases.  275  ;   Stow  v.  Yarwood,    20  HI.  497. 

'  8ee«upra,  §§836,  842  ef«07.;  Watson  See  Lloyd  v.  Turner,  5  Sawyer,  463; 

V.  R.  R.,  L.  R.  2  C.  P.  593.  That  a  court  Edmunds  v.  Harper,  31  Grat.  637. 

of  equity  will  intervene  where  there  is  *  Bemis  v.  Smith,  10  Met.  194. 

no  due  remedy  in  this  respect  at  law,  *  Demmon  v.  Bank,  5  Cush.  194 ; 

«ee  Blake  v.  Langdon,  19  Vt.  485.    As  Bigelow  v,  Folger,  2  Meto.  255. 

we  have  already  seen,  a  debt,  to  the  ^  Knapp  v.  Lee,  3  Pick.  452 ;  Jarvis 

assignor,  to  be  a  set-oflf,  must  be  due  at  v.  Rogers,  15  Mass.  407. 

the  time  of  the  assignment,  sufftUf  §  *  2  Smith's  L.  C.  7th  Am.  ed.  308. 

844.  *  Irons  v.  Irons,  5  R.  I.  264 ;  Clarke 

•  Chandler  v.  Brew,  6  N.  H.  469 ;  v.  Hawkins,  5  R.  1. 219 ;  Northampton 

Stedman  v.  Gillson,  10  Conn.  55 ;  Rob-  Bk.  v.  Balliett,  8  W.  &  S.  317. 

inson  v.  Lyman,  .10  Conn.  30;    see  ^^  Smith  v.  Hill,  8  Gray,  572 ;  Ogden 

«Chambliss  v.  Matthews,  57  Mias.  306.  v.  Cowley,  2  Johns.  274 ;  Richter  p. 

^  Smith  v.  Hodson,  2  Smith  L.  C.  7th  Selin,  8  S.  &  R.  425. 
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OHAP.  XXXII.]  SET-OFF.  [§  102$. 

i 

full  out  of  the  bankrupt's  assets,  to  the  spoliation  of  others.^ 
The  same  distinctions  apply  to  receivers  of  insolvent  firms  or 
corporations,  although  authorized  to  sue  in  their  own  names.' 

§  1027.  To  a  suit  by  A.  against  B.,  B.  is  not  permitted  to 
answer  that  behind  A.  is  C,  who  is  B.'s  debtor,  unless   principal's 
it  should  be  alleged  that  the  suit  is  really  for  the  debt  may 
benefit  of  C*    If,  however,  the  suit  is  for  C.'s  benefit,   against 
and  if  A.  sues  merely  as  trustee  for  C,  then  a  debt   *^"^* 
due  by  C.  to  B.  may  be  set  off  by  B.* 

§  1028.  Set-oflfs  with  regard  to  partners  are  governed  by  the 
same  principles  as  set-oflFs  with  regard  to  agents.  If  go  as  to 
a  firm  peripits  a  particular  partner  to  deal  as  if  he  P*'^°er8. 
were  the  sole  person  interested,  it  must  take  the  consequences, 
and  when  he  sues  for  a  debt  due,  as  it  may  be  alleged,  to  the 
firm,  a  personal  debt  due  by  him  to  the  defendant  may  be 
set  oflF.*  On  the  other  hand,  he  cannot,  by  bringing  the  suit 
in  his  own  name,  cut  ofi^  the  defendant  from  using  a  setoff 
against  the  firm,  if  the  firm  is  the  party  beneficially  inter- 

>  2  Smith's  L.  C.  7th  Am.  ed.  314,  the  bank.     And  in   The  Receiver  v. 

citing  Shipman  v.  Thompson,  Willes,  Gaslight  Co.,  3  Zab.  283,  it  was  held 

103 ;   Shaw  o.  Qookin,  7  N.   H.  16 ;  that  the  right  to  set  oflf  a  debt  dae  by 

Fry  V.  Evans,  8  Wend.  530 ;  Mercein  v.  a  bankrupt    to    meet  a  suit   by  his 

Smith,  2  Hill,  N.  Y.  210;  Laurence  v,  assignees  will  be  sustained  on  equitable 

Neilson,  21  N.  Y.  158 ;  Wolfersberger  grounds,     notwithstanding     apparent 

V.  Bucher,  10  S.  &  R.  10;  Hillier  i;.  want  of   mutuality.      The  defendant 

Ins.  Co.,  3  Barr,  470  ;  Steel  v.  Steel,  12  was  consequently  held  entitled  to  set 

Penn.  St.  64 ;  McDonald  v.  Black,  20  oflf  the  amount  due  to  him  as  a  depos- 

Ohio,  185  ;  Mellen  v.  Boarman,  13  Sm.  itor  and  noteholder  of  the  bank,  at  the 

k  M.  106.  time  it  became  insolvent,  against  the 

'  2  Smith's  L.  C.  ut    supra,    citing  receivers    appointed    to  wind  up    its 

Clarke  v.  Hawkins,  5  R.  I.  219  ;  Miller  affairs,  without  a  previous  demand  of 

V.  Receiver,  1  Paige,  444 ;  Holbrook  v.  payment,   although    such   a    demand 

Receivers,  6  Paige,  220 ;  Robinson  v.  might  have  been  requisite  under  ordi- 

Howes,  20  N.  Y.  84 ;  Laurence  v.  Neil-  nary  circumstances.     See  statement  of 

son,  21  N.  Y.  158  ;  Berry  v.  Bretts,  6  case  in  2  Smith's  L.  C.  7th  Am.  ed.  313. 

Bosw.  627 ;  Receivers  v.  Gaslight  Co.,  •  Wh.  on  Agency,  §§  406,  465,  741, 

3  Zab.  283;  Naglee  v.  Palmer,  7  Cal.  830;  Turner  v.  Thomas,  L.  R.  6  C.  P. 

543.  610. 

In  Morgan  v.  Bank,  8  S.  &  R.  73,  «  Ibid. ;  Isberg  v.  Bowden,  8  Ex.  852. 

it  was  held  that  the  assignees  of  an  >  Leake,  2d  ed.  1014;  Gordon  t\  Ellis, 

insolvent  stockholder   cannot  compel  2  C.  B.  821.     As  to  joint  plaintiffs  and 

the  transfer  of  his  stock  without  pay-  joint  defendants,  see  supray  §  1021.     As 

ing  the  full  amount  due  by  him  to  to  release  see  infra,  §  1038. 
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§.1029.]  CONTRACTS.  [C  HA  P.  XXXII. 

ested.^  Nor  to  an  action  by  the  firm  can  a  debt  by  one  of  the 
partners  be  set  off;'  nor  to  a  salt  by  a  partner,  a  debt  due  by 
the  firm.^  Under  the  judicature  act,  however,  separate  debts 
may  be  admitted  as  counter-claims.^ 

§  1029.  Under  the  set-off  statutes,  claims  for  unliquidated 
Uniiqui-  damages  are  inadmissible,  though  such  claims  may 
dated  dam-  ]yQ  received   under  the  Enirlish   judicature  act  as 

a^es  not  »  .1 

admissible  counter-claims,  and  may  in  like  manner  be  put  in 
tho^^h  ad-  evidence  under  the  statutes  of  some  of  our  states* 
™nnt2?. "  Under  the  old  practice,  and  by  the  statutes  of  other 
claim.  States,  wherever  the  claim  cannot  be  ascertained 

exactly  at  the  time  of  pleading,  it  is  inadmissible  as  a  set-off.^ 
Thus  a  loss  on  a  policy  of  insurance  could  not  under  the  old 
statutes  be  proved  as  a  set-off;*  nor  to  an  action  for  freight 
could  there  be  set  off  damages  accruing  to  the  defendant,  from 
the  plaintiff's  delay  in  getting  the  ship  ready,  except  so  far  as 
such  damages  are  assessed  by  the  charter-party,^  nor  a  claim 
for  damage  to  the  goods  carried ;"  nor  a  cause  of  action  exclu- 
sively in  tort  to  a  cause  of  action  exclusively  in  contract.' 
It  is  otherwise  with  regard  to  set-offs  for  damages  assessed 
and  liquidated  by  the  contract,"  as  where  by  the  contract  a 
paiticular  sum  is  to  be  paid  in  lieu  of  notice  for  the  dismissal 
of  a  servant.^^  Under  statutes  providing  for  the  admission  of 
counter-claims,  claims  for  unliquidated  damages  may  be  ad- 

1  See  Wh.  on  Ag.  §§  465,  723,  741,  Woods  v.  Ayres,  39  Mioh.  210 ;  Howell 

762 ;  supra,  §  1022.  v.  Medler,  41  Mich.  641. 

'  France  v.  White,  6  Biug.  N.  C.  33 ;  <  Grant  v.  Exchange  Co.,  5  M.  &  S. 

Pieroy  v.  Fjnney,  L.  R.  12  £q.  69.  439  ;  Thompson  v.  Redman,  11  M.  &  W. 

'  Mitchell  V.  Sellman,  5  Md.  376.  487 ;  Beckwith  v.  BuUen,   8  B.  &  B. 

<  Manchester  R.  R.  v.  Brooks,  L.  R.  683. 

2  Ex.  D.  243.  7  Seeger  t;.  Dathie,  8  C.  B.  (N.  S.) 

•  Leake,  2d  ed.  1008  et  seq. ;  Williams  45. 

»,  Flight,  2  Dow,  N.  S.  11 ;  Hutchinson  »  Meyer  t;.  Dresser,  16  C.  B.  (N.  S.) 

v»  Sidney,  10  Ex.  438 ;  Brown  v.  Tib-  646. 

bits,  11  C.  B.  N.  S.  858 ;  Crampton  v.  *  ZeigelmuUer  v.   Seaman,   63  Ind. 

Walker,  3  E.  &  E.  321 ;  Union  Ins.  Co.  489  ;  Smith  v,  Printup,  59  Ga.  610. 

t\   Howes,   124  Mass.  470;   Barry  v.  ><>  See  Leake,  2d  ed.  1010 ;  Duckworth 

Cavanagh,  127  Mass.  394;  S.  C,  130  v.  Alison,  1  M.  &  W.  412;  Legge  v. 

Mass.  436 ;  Ford  v.  Burchard,  130  Mass.  Harlock,  12  Q.  B.  1015. 

424  ;  Clyde  v.  Knight,  12  R.  I.  194 ;  "  East  Anglian  R.  R.  v.  Lythgoe,  10 

Parker  i;.  Hartt,  32  N.  J.  £q.  225,  844 ;  C.  B.  726. 
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mitted  in  defence.^ — Under  the  Pennsylvania  statute,  unliqui- 
dated damages  arising  ez  contractu  may  be  set  oft",  whenever 
capable  of  liquidation,  on  trial,  and  when  such  damages 
were  due  at  the  inception  of  the  suit,  though  the  contract 
was  distinct  from  that  on  which  suit  was  brought.  If  the 
counter-claim  be  in  excess  of  the  plaintiff's  claim,  the  de- 
fendant may  have  a  certificate  of  a  balance  in  his  favor.' 
Hence,  it  has  been  held  that  in  an  action  on  a  note  the  de- 
fendant may  set  off  usurious  interest  paid  in  another  transac- 
tion.^ Damages  sounding  in  tort,  however,  cannot,  in  Penn- 
sylvania, be  defalked,  unless  in  cases  in  which  the  defendant 
could  have  waived  the  tort  and  sued  in  assumpsits 

§  1030.  From  the  nature  of  the  case  there  can  be  no  set-oft 
in  a  proceeding  in  rem;^  and  a  foreclosure  suit  is  a 
proceeding  in  rem?  Tax  procedure  falls  within  the  in  proceed- 
same  category.^  Hence  a  debt  due  to  a  municipal  *°^*'*  ^^^ 
corporation  for  taxes  cannot  be  oft'set  by  a  debt  due  by  the 
corporation.®  But  to  a  scire  facias  on  a  mechanic's  lien  the 
contractor  may  set  off  a  debt  against  the  plaintitt?  ^ 

>  Supra,  §  1016 ;  Leake,  ttf  ntpra;  «  Kaoblin  v.  MalhoUon,  2  DaU.  237 ; 
Norris  v.  Sharp,  65  Ind.  47  ;  Devries  v.  S.  C,  1  YeateSi  571 ;  CorneU  v,  Qreen, 
Warren,  82  N.  C.  356;  l^ryce  v.  Par-  10  S.  &  R.  14;  Wright  v.  Smyth,  4  W. 
ker,  11  S.  C.  337 ;  Mobile  R.  R.  v.  Clan-  &  S.  527  ;  Charlton  v.  Alleghany  City, 
ton,  59  Ala.  392.  1  Grant,  208 ;  Thomson's  Est.,  5  Weekly 

>  Troubat  &  Haly's  Praot.  (Bright-  Notes,  14. 

ly's  ed.)  §  550,  citing  Carman  v.  Ins.  *  See  Johnson  v.  Lyttle,  L.  R.  5  C. 

Co.,  6  W.  &  S.  155 ;  Ellmaker  v.  Ins.  D.  692,  cited  mpra,  §  1014. 

Co.,  6  W.  &  S.  439';  Shoap  v.  Shoup,  «  Parker  v.  Hartt,  32  N.  J.  Eq.  223, 

15  Penn.  St.  361 ;  Speers  v.  Sterrett,  844. 

29  Penn.  St.  192 ;  Hunt  v.  Gilmore,  59  '»  Hoffmire  t;.  Rice,  22  Kan.  749 ;  Ne- 

Penn.  St.   450;    Halfpenny  v.    Bell,  braska  City  v.  Nebraska  G-as   Co.,  9 

82  Penn.  St.  128 ;  Biswanger  v,  Stooker,  Neb.  339. 

2  Weekly  Notes,  407 ;  Domestic  S.  M.  *  New  Orleans  v.  Davidson,  30  La. 

Co.  r.  Saylor,  86  Penn.  St.  287.  An.  part  i.  541. 

>  Thomas  v.  Shoemaker,  6  W.  &  S.  •  Gable  v.  Vvlttj,  13  Penn.  St.  181. 
179 ;  Brown  v.  Bank,  72  Penn.  St.  209 ; 

Lucas  V.  Bank,  78  Penn.  St.  228. 
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RELEASE. 


A  release  is  a  discharge  of  a  claim,  § 

1031. 
At  common  law  must  be  under  seal,  or 

mast  have  consideration,  §  1032. 
Ko  special  words  required  to  constitute, 

§  1033. 
Release  discharges  debt  and  incidents, 

§1034. 
Will  be  equitably  restrained,  §  1035. 
Effect  of  covenant  not  to  sue,  §  1036. 


Release  to  be  construed  according^  to 

intention,  §  1037. 
Must  be  bj  proper  parties,  §  1038. 
May  be  conditional,  §  1039. 
May  be  hy  novation  and  merger,   § 

1040. 
May  be  by  alteration  of  document,  § 

1041. 
Rescission  implied  by  lapse  of  time,  § 

1042. 


§  1031.  A  RELEASE  is  a  discharge  of  a  claim.     It  is  distin- 
guishable, therefore,  from  novation,  which  implies 
i8  Tdft*^      *^®  substitution  of  a  new  for  an  old  claim,  while 
charge  of      release  implies  the  extinction  of  the  relation  of 

a  claim.  ^ 

debtor  and  creditor  in  the  particular  instance  ;^  and 
it  is  distinguishable,  also,  from  payment,  which  implies  the 
satisfaction  of  the  debtor,  whereas  a  release  under  seal  may  be, 
as  we  will  presently  see,  without  consideration.  A  release, 
also,  difiers  from  rectification  in  this,  that  while  a  release  dis- 
charges a  contract,  rectification  restores  the  contract  in  the 
sense  in  which  it  was  actually  intended  by  the  parties.*  And 
a  release  operates  not  only  as  a  discharge,  but  as  an  estoppel, 
precluding  the  party  releasing  from  advancing  the  claim  re- 
leased against  any  party  doing  anything  bona  fide  on  the  faith 
of  the  release.' 


*  That  a  release  may  be  preliminary  Baker  v,  Dewey,  1  B.  &  C.  704 ;  Hard- 
to  novation,  see  tn/ra,  §  1040.  ing  r.  Ambler,  3  M.  &  W.  279  ;  Yeomans 

«  Supra,  §§  282  et  aeq,  919.  r.  Williams,  L.  R.  1  Eq.  184. 

•  Rowntree  ».  Jacob,  2  Taunt.  141  ; 
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§  1032.  A  release,  unless  under  seal,  is  at  common  law  inop- 
erative in  abrogating  or  discharging  a  contract  un-  ^^  ^^^_ 
der  seal.*  3y  statute  in  England,  however,  payment  mon  law 
of  a  sealed  obligation  may  be  pleaded  in  bar  with-  der  seal  or' 
out  producing  a  release,  and  by  the  common  law  ^nsiderl! 
procedure  act  the  defendant  is  entitled  to  pay  into  **<''*• 
court  a  sum  which  will  answer  the  claim  of  the  plaintiff  in  re- 
spect of  such  bond.'  The  same  practice  exists  in  this  country 
in  most  jurisdictions— In  Pennsylvania  a  seal  has  never  been 
held  necessary  to  the  release  of  sealed  obligations,'  and  this  is 
now  the  general  practice,  both  as  to  sealed  and  unsealed  con- 
tracts, when  there  is  any  consideration  for  the  release.^  Be- 
fore breach,  it  is  true,  a  novation  operates  as  a  release.'  But 
after  breach,  whether  the  contract  be  under  seal  or  not,  a  re- 
lease not  under  seal  must,  to  be  operative,  be  on  a  sufficient 
consideration.* — A  judgment  may  in  England  be  barred,  so  far 
as  its  efficiency  for  execution  is  concerned,  by  a  release  under 
seal ;  though  to  extinguish  it  as  a  lien,  there  should  be  a  rule 
taken,  in  our  practice,  to  enter  satisfaction.^ — An  exception  to 
the  rule  that  an  action  cannot  be  discharged  except  by  a  re- 
lease under  seal,  or  a  release  with  sufficient  consideration,  is 
to  be  found  in  the  case  of  negotiable  paper,  which  is  regu- 
lated by  rules  founded  on  the  custom  of  merchants;  so  that 
liability  on  such  paper  "  may  be  discharged  by  the  holder  by 
express  dispensation  or  waiver  without  deed  and  without  con* 

I  Supra,  §§  996-7 ;  KiohoPs  case,  5  Lampion,  3  Met.  Ky.  519 ;  White  v. 

Co.  Rep.  43  a.  Walker,  31  lU.  422. 

'  Leake,  2d  ed.  887.  *  .Supra,  §§  852  et  8eq. 

»  Wentz  V.  DeHaven,  1  S.  &  R.  312 ;  •  Supra,  §  997 ;  infra,  §  1040 ;  Foster 

^  Supra,  §§  996, 1001  et  seq,;  Lodge  v,  v.   Dawber,   6    Exch.    839  ;    Lodge  v. 

Dioas,  3  B.  &  Aid.  611 ;  Taylor  v.  Man-  Dicas,   3  B.  &  Aid.  611  ;    Bender  v. 

ners,   L.   R.   1   Ch.  48;     Warren  v.  Sampson,  11  Mass.   42;   Crawford  v. 

Walker,  23  Me.  458 ;  Manroe  v.  Per-  Mlllpangh,  13  Johns.  87 ;  Dambmann 

kins,  9  Pick.  298 ;  Shaw  v.  Pratt,  22  v.  Sohnlting,  75  N.  Y.  55  ;  Whitehill 

Pick.-  308  ;  Foster  v.  Purdy,   6  Met.  v.  Wilson,  3  Pen.  &  W.  406  ;  Snevily  v. 

442 ;  Farley  v.  Thompson,  15  Mass.  18  ;  Reed,  9  Watts,  396  ;   Montgomery  v. 

Dearborn  v.  Cross,  7  Cow.  48 ;  Merrill  Lampton,  3  Met.  Ky.  519.     See  Heok- 

V.  R.  R.,  16  Wend.  586  ;  Whitehill  v.  man  v.  Manning,  4  Col.  543. 

Wilson,  3  Pen.  &  W.  405  ;  Snevily  v.  i  See  Barker  t;.  St.  Quintas,  12  M.  k 

Reed,  9  Watts,  396;  Montgomery  v.  W.  441. 
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sideratioD."^ — By  statute  in  several  states  releases  are  to  take 
effect  according  to  the  intention  of  the  parties.' 

§  1038.   To  constitute  a  valid  release  no  special  form  of 
words  is  requisite.     A  covenant  not  to  sue  indeli- 

No  BDOCiftl 

woid«re-      nitely  or  never  to  sue  bars  the  creditor,  though   not 
consmute.    technically  a  release;'  and  so  with  expressions  to  the 

effect  that  the  creditor  is  no  longer  to  hold  the  claim 
to  be  in  force.^  An  acknowledgment  of  satisfaction  has  the 
same  effect  ;^  and  so  has  a  covenant  to  save  the  debtor  harm- 
less from  the  debt.^  But  a  letter,  written  by  a  woman  to  a  I 
man  after  the  latter  has  broken  his  engagement  to  marry  her, 
in  which  she  says:  "I  don't  want  you,"  but  which  contains 
a  threat  holding  him  responsible .  at  law  for  his  breach  of 
promise,  will  not  be  regarded  as  a  release.^ 

§  1034.  Supposing  a  release  to  be  operative,  it  discharges,  if 

sreueral,  the  debt  with  all  damaees  and  costs.*     A 

Release  dis-    °  '  ° 

charges  release,  therefore,  by  a  son  of  his  future  interest  in 
fDcMento.  ^^^  father's  estate,  has  been  held  to  be  effectual 
when  made  intelligently  and  fairly,  and  with  the 
approval  of  the  father ;  and  such  a  release,  it  has  been  held, 
precludes  the  son  from  afterwards  claiming  either  as  heir  or 
devisee.'  But  ordinarily  a  mere  possible  future  interest  or 
bare  expectancy  is  not  the  subject  of  release.'*  It  is  otherwise 
^^  in  all  cases  where  there  is  an  existing  obligation  or  contract 

1  Leake,  2d  ed.  925 ;  citing  Bjlea  on  Bac.  Abr.  Release,  A. ;    2  Williams 'a 

Bills,  9th  ed.  190.  Saand.  471 ;  Shad  v.  Pierce,  17  Mass. 

<  Richardson  v.   McLemore,  5  Bax.  623;  Phelps  v,  Johnson,  8  Johns.  54. 

586  :  Smith  v.  Gayle,  58  Ala.  600.  •  Com.  Dig.   Release,   A.  I. ;  White 

*  Ch.  on  Con.  llth  Am.  ed.  1146;  v.    Dinglej,   4    Mass.    433;    Jackson 

Ford  V,  Beech,  11  Q.  B.  871 ;  White  o.    Stackhouse,  1    Cow.    122 :    Clark 

17.  Dinglejr,   4  Mass.  433  ;   Sewall  v.  v,  Russell,  3  Watts,   213 ;    Gaard   o* 

Sparrow,  16  Mass.  24  ;  Caller  v.  Cuy-  Whiteside,  13  111.  7. 

ler,  2  Johns.  186 ;  Jackson  v.  Stack-  '  Clark  v.  Bash,  3  Cow.  151. 

house,  1  Cow.  122 ;  Hamaker  v,  Eber-  f  Wagenseller  v.  Simmers,  97  Penn. 

ley,  2  Binn.  510 ;  Clark  v.  Rnssell,  3  St.  465. 

Watts,  213  ;  Clopper  v.  Bank,  7  Har.  >  2  Ch.  on  Cont.  llth  Am.  ed.  1149 ; 

&  J.  92 ;  Reed  r.  Shaw,  1  Blatchf.  245 ;  Co.  Lit.  291 ;    Bao.  Abr.  Release,  I. ; 

Gnard  v.  Whiteside,  13  111.  7.     As  to  Baker  v.  fieard,  5  Exch.  959 ;  Veazie 

covenants  not  to  sue,  see  in/ra,  §  1036 ;  v,  Williams,  3  Story,  611 ;  Deland  o. 

as  to  releases  thereby  of  Joint  debtors,  Man.  Co.,  7  Pick.  244. 

Bupraf  §  881.  >  Curtis  v,  Curtis,  40  Me.  24. 

«  Hastings  v.Diokerson,  7  Mass.  153 ;  ^  Pierce  v.  Parker,  4  Met.  Mass.  80. 
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between  parties,  althoagh  such  obligation  or  contract  is  ex- 
ecutory or  dependent  upon  contingencies  that  may  never 
happen ;  still,  if  the  party  in  whose  favor  such  obligation  or 
contract  is  made,  or  tirho  is  liable,  by  force  of  it,  to  suffer 
damage  if  it  is  not  performed  by  the  other  when  the  contin- 
gency happens,  shall  execute  a  release  of  all  claims  and  de- 
mands, actions  and  causes  of  action,  etc.,  correctly  in  point  of 
form,  and  having  at  the  time  of  executing  the  release  such 
obligation  and  contract  in  view,  as  one  of  the  subjects  upon 
which  the  release  shall  operate, then  such  release  shall  beheld 
as  a  good  and  valid  bar  to  any  suit  which  may  be  afterwards 
brought  upon  such  obligation  or  contract,  or  for  money  had 
and  received,  or  paid,  upon  the  future  happening  of  the  con- 
tingency in  consequence  of  which  the  plaintiff  sustains  dam- 
age, and  but  for  such  release  would  have  had.  a  perfect  right 
of  action."' — A  release  in  full  for  all  demands  throws  on  the 
party  alleging  an  exception,  the  burden  of  proving  such  ex- 
ception.'— After  a  debt  has  been  discharged  by  a  release,  it 
cannot  be  revived  by  a  subsequent  promise  to  pay  without  a 
new  consideration.' 

§  1085.  A  court  of  equity ,  according  to  the  old  practice,  would 
restrain  a  release  to  its  specific  obiect  if  its  general 

Releases 

terms  were  such  that  it  would  be  inequitable  to  give  win  be 
them  effect ;  and  the  same  jurisdiction  is  now  as-  f^r^in^Jd. 
Bumed  in  the  common  law  courts  in  England  under 
the  judicature  act,^  and  in  those  courts  in  this  country  in 
which  equity  remedies  are  applied  through  common  law 
forms.^  ^^  A  release,"  such  is  the  rule,  ^^  shall  not  be  construed 
as  applying  to  something  of  which  the  party  executing  it  was 
ignorant."*  So  extrinsic  proof  will  be  admissible  to  restrain 
the  effect  of  a  release  under  seal  when  it  appears  that  the 

■  HnblMurd,'  J.,  Pieroe  o.  Parker,  4    R.  R.  v.  Blaokmore,  L.  R.  4  H.  L.  623 ; 
Met.  Mass.  80.  Turner  i^.  Turner,  L.  R.  14  Gh.  D.  829  ; 

*  Cnrlej  v.  Harris,  11  Allen,  112  ;    Brooks  v,  Sutton,  L.  R.  5  Eq.  361. 

see  Doolej  v.  Ins.  Co.,  3  Hughes,  G.  C.        ^  Sidwell  v.   Evans,   1   Pen.   &  W. 
221.  385 ;  Wentz  v.  De  Haven,  1  S.   &  R. 

•  Sfipra,  §  513.  312. 

«  Leake,  2d.  ed.  923 ;  see  Ljall  v.        *  Wilde,  J.,  Ljall  v.  Edwards,  6  H. 
Edwards,  6  H.  &  N«  337 ;  London,  eto.  ^  &  N.  337. 
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release  was  based  on  concurrent  mistake.^  Bat  unless  fraud 
be  shown,  or  such  concurrent  mistake  as  would  lay  a  basis  for 
rectification,  parol  proof  to  restrain  a  release  is  inadmissible.' 
To  set  aside  a  release,  therefore,  whefi  solemnly  executed,  a 
clear  case  of  fraud  or  of  mutual  mistake  must  be  made  out."  But 
releases  made  on  the  basis  of  accounts  erroneously  footed  up  will 
be  corrected  so  as  to  adapt  them  to  the  true  state  of  facts.^ 
And  a  release  obtained  by  fraud  will  be  treated  as  a  nullity.' 
§  1036.  We  have  just  seen*  that  a  covenant  not  to  sue  with- 
out limit  as  to  time  may  preclude  further  suit.    We 

Effect  of        _  ,  , 

covenant  have  ncxt  to  obscrvc  that  a  covenant  not  to  sue  for 
sue.  ^  limited  time  does  not  bar  an  action  on  a  contract, 
though  it  may  be,  according  to  modern  practice,  ground  for 
injunction  or  stay  of  execution,  or,  if  the  creditor's  claim  be 
on  a  specialty,  apd  judgment  be  entered,  there  may  be  a  cross 
suit  on  the  covenant  not  to  sue,  supposing  such  covenant  be 
independent  of  and  subsequent  to  the  specialty.^  Where  the 
covenant  not  to  sue  for  a  limited  time,  however,  is  part  of 
the  contract,  then  it  qualifies  the  contract,  and  no  suit  can  be 
brought  on  the  contract  within  the  period  limited.*  And 
when  a  covenant  not  to  sue  for  a  limited  time  provides  for 
forfeiture  on  the  contingency  of  breach,  this  is  said  to  operate 
as  a  release.' — We  have  already  ^Qn  that  the  release  of  one  joint 
debtor  releases  all,  though  it  is  otherwise  with  a  covenant  not 
to  sue.'®    *'*'  But  although  an  agreement  not  to  sue  one  or  more 

^    Morancj  v.   Quarles,   1  McLean,  ^  See  suprOf  §  1033. 

195 ;    Learned  v.  Bellows,  8  Vt.  79 ;  ^  Ford    v.   Beach,   11    Q.    B.    852 ; 

see  Rich  v.  Lord,  18  Pick.  322;  Jack-  Webb  v.  Splcer,  13  Q.  B.  886  ;  Thim- 

Bon  V.  Stackhouse,  1  Cow.  122.  VIeby  v.  Baron,  3  M.  &  W.  210 ;  Gibson 

<  Brooks  V.  Stuart,  9  A.  &  E.  854.  v,   Gibson,   15   Mass.    112;    Foster  v. 

*  Bowles  V.  Stewart,  1  Sch.  &  L.  Purdy,  5  Met.  Mass.  442;  Fallam  v, 
209 ;  Phillips  v.  Clagett,  11  M.  &  W.  Vallentine,  11  Pick.  159 ;  Winans  v. 
84 ;  Rawstorne  v,  Gandell,  15  M.  &  Huston,  6  Wend.  471 ;  Clopper  v. 
W.  304 ;  Eastman  ».  Wright,  6  Pick.  Bank,  7  Har.  &  J.  92 ;  Guard  v. 
316 ;  see  Wh.  on  Ev.  §  1063.  Whiteside,  13  111.  7  ;  and  other  cases 

*  Millar  v.  Craig,  6  Beav.  433 ;  see  cited  in  Ch.  on  Cent.  11th  Am.  ed. 
Skilbeok  v.  Hilton,  L.  R.  2  £q.  587 ;  1147. 

Brooke  v.  Haymes,  L.  R.  6  Eq.  25 ;  •  Foley  ».  Fletcher,  3  H.  &  N.  769. 

see  Wh.  on  Kv.  §§  1064,  1130,  1385.  •  White  u.  Dingley,  4  Mass.  433. 

8  Wh.  on  Ev.  §§  931,  1009,  1019 ;  w  Supra,  §§  831,  881,  949,  998. 
Eagle  Co.  r.  Defries,  94  111.  598. 
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of  several  joint  contractors  or  joint  wrongdoers,  made  upon  a 
sufficient  consideration,  is  not  a  technical  release  or  discbarge 
of  the  debt  due  or  of  the  damages  sustained,  yet,  to  avoid 
circuity  of  actions,  the  party  with  whom  the  agreement  has 
been  made  may  set  it  up  as  a  bar  of  an  action  brought  against 
him  alone  for  such  debt  or  damages."^ 

§  1037.  The  rules  for  the  construction  of  releases  are  the 
same  as  those  for  the  construction  of  other  con-  Rgieaaeto 
tractual  documents;*  it  being  kept  in  mind  that  becoD- 
in  a  release,  when  a  unilateral  document,  if  there  cording  to 
are  two  equally  probable  constructions,  that  telling  *'^^®°^*^°- 
most  against  the  releasor  will  be  adopted.^  But  at  the  same 
time,  when  there  are  general  terms  followed  by  special,  the 
special  are  to  be  taken  as  limiting  the  general/  ''It  is  now 
a  general  rule  in  construing  releases,  especially  where  the 
same  instrument  is  to  be  executed  by  various  persons  stand- 
ing in  various  relations,  and  having  various  kinds  of  claims 
and  demands  against  the  releasee,  that  general  words,  though 
the  most  broad  and  comprehensive,  are  to  be  limited  to  par- 
ticular demands,  where  it  manifestly  appears  by  the  conside- 
ration, by  the  recital,  by  the  nature  and  circumstances  of  the 
particular  demands,  to  one  or  more  of  which  it  is  proposed  to 
apply  the  release,  that  it  was  so  intended  to  be  limited  by  the 
parties.  And,  for  the  purpose  of  ascertaining  that  intent, 
every  part  of  the  instrument  is  to  be  considered."*  Where, 
for  instance,  a  debtor  covenanted  with  all  his  creditors  to  pay 
a  designated  composition,  in  consideration  whereof  the  cred- 
itors released  the  debtor  from  all  actions,  debts,  contracts,  etc., 
it  was  held  that  the  general  words  of  the  release  were  to  be 

1  Taylor,  J.,  Bllis  v.  Esson,  50  Wis.        »  Shaw,  C.  J.,  Rich  v.  Lord,  18  Pick 

145,  citing  Laoj  v.  Kynaston,  2  Salk.  325,  citing  Fajler  v,  Homersham,  4  M 

575 ;  1  Pars,  on  Cont.  28,  note  t ;  see  &  S.  423 ;  S0U7  v.  Forbes,  2  B.  &  B 

nipra,  §§  831,  1033.  38 ;    Jackson  v,  Stackhouse,  1   Cow 

'  Supra,  §§  627  et  seq,  126 ;  and,  to  same  general  effect,  see 

*  See  9upra,  §  670 ;  Solly  v.  Forbes,  Tetley  o.  Wanless,  L.  R.  2  £x.  21,  275 
2  B.  &  B.  38  ;  Morley  v.  Frear,  6  Bing.  Bailey  v.  Bowen,  L.  R.  3  Q.  B.  133 
547.  Latter  v.  White,  L.  R.  5  Q.  B.  622 ; 

*  Supra,  §  664.  Leonard  v.  Bellows,  8  Vt.  79. 
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restrained  by  the  general  provisions  of  the  deed.^  On  the 
other  hand,  formal  expressions  of  release  are  to  be  construed 
so  as  to  bear  solely  on  the  specific  items  to  be  released.^  But, 
unless  there  be  such  special  restraint,  the  general  terms  of  the 
release  will  be  held  operative.' 

§  1038.  As  is  elsewhere  seen,  a  release  by  one  joint  promisor 

operates  to  discharge  a  debt  ;^  and  a  release  of  one 
unirt  ife  by  ^^'^t^^*'  discharges  all  the  debtors.* — A  release  by  a 
proper  par-  party  holding  a  merely  legal  and  formal  ownership 

of  a  debt  will  not  be  permitted  to  affect  a  party 
beneficially  interested,  so  far  as  concerns  parties  with  notice, 
supposing  that  the  release  was  made  without  the  knowledge 
and  assent  of  the  party  beneficially  interested.*  But  at  law 
a  release  by  a  party  beneficially  interested  will  not  bar  a  suit 
by  the  party  holding  the  legal  title.^ — After  a  debt  has  been 
assigned  and  notice  of  the  assignment  given  to  the  debtor,  the 
assignor  loses  the  power  of  releasing  it.* — One  partner  will 
not  be  permitted,  in  fraud  of  his  co-partners,  to  release  a  debt 
due  the  partnership  as  a  set-off  for  a  debt  due  by  him  indi- 
vidually ;  and  a  release  bused  on  such  a  consideration  will  not 
be  permitted  to  stand  in  the  way  of  a  collection  of  the  part- 
nership debt.* 

>  Gresty  v.  Gibson,   L.  R.  1  Exch.  *  Supra,  §§  821,  950,  998. 

112.  f  Supray  §§  831,  980, 998. 

s  Lyall  V.  Edwards,  6  H.  &  N.  337 ;  *  Crook  v,  Stephens,  5  Bing.  N.  C. 

Payler  v.  Homersham,  4  M.  &  S.  426  ;  688  ;  Howard  v,  BaUUe,  2  U.  Bl.  618 

Hazelgroye   i;.  House,  L.  R.  1   Q.  B.  Herbert  v.   Pigott,   2  G.   &    M.   384 

101 ;  Dunbar  v.  Dunbar,  5  Graj,  103 ;  Mount  Stephen  v.  Brooke,  1  Chit.  390 

Noble  V.  Kelly,  40  N.  Y.  415.  Barker  v,  Richardson,  1  Y.  &  J.  362 

*  Sherburne  v.  Gtx>dwin,  44  N.  H.  Manning  v.  Cox,  7  Moore,  617  ;  Sprague 

271 ;  Rice  v.  Woods,  21  Pick.  30.     In  o.  Gillett,  9  Met.  (Mass.)  91 ;  Eastman 

a  composition  deed,  a  general  release  v,  Wright,  6  Pick.  323. 

is  to  be  limited  bj  the  recital  of  the  '  Quick  v.  Ludborrow,  3  Bulst.  29 ; 

particular  line  of  debts  on  which  it  is  Walmesley  v.  Cooper,  11  A.  &  E.  216 ; 

meant     to     operate.      Hazelgrove    v.  see  Story  on  Cont.  §§  1397  et  seq. 

House,  L.  R.  1  Q.  B.  101 ;  Gresty  v.  '  Hackett  v.  Martin,  8  Green  1.  77 ; 

Gibson,  L.  R.  1  Ex.  112.    A  release  of  Matthews  v.  Houghton,  1  Fairf.  420 ; 

»  debtor  owing  a  separate  debt,  but  Eastman  v,  Wright,  6  Pick.  322 ;  Frear 

owing  also  to  the  same  creditor  a  part-  v.  Evertson,  20  Johns.  142 ;  see  suprOf 

nership  debt,  will  be  held  to  apply  to  §§  844,  1021-5. 

the  separate  debt.    Kirk  ex  parte,  L.  *  Gram  v.  Cadwell,  6  Cow.  489 ;  see 

R.  5  C.  D.  800.  ntpra^  §  1028. 
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BELEASE. 


[§  1040. 


§  1039.  A  release  may  be  made  dependent  upon  conditions.* 
If  the  condition  be  subsequent,  the  release  operates  as  ^^^^^^^ 
a  suspension,  and  the  debt  revives  on  the  happening  maybecon- 
of  tlie  condition.  This  is  the  case  with  deeds  of  ^  ^^' 
composition  containing  releases  with  the  proviso  that  if  there 
be  default  in  the  payment  of  the  composition  the  release  is  to 
be  inoperative.*  Of  conditions  precedent  we  have  illustra- 
tions in  deeds  of  composition  in  which  the  release  is  not  to 
take  effect  until  certain  payments  are  made,  or  certain  con- 
tingencies take  place.' 

§  1040.  As  has  already  been  seen/  a  release  may,  before 
breach,  be  by  novation,  i.e.,  by  extinguishing  of 
an  old  unperformed  contract  by  substituting  a  new   may  be  by 
contract  in  its  place.    In  such   cases  the  original   novation 
debtor  is  released  on  the  acceptance  of  the  substi- 
tuted  debtor.    And,  as  we  have  also  already  seen,'^  indebtedness 
in  an  informal  or  parol  contract  may  be  released  by  its  merger 
in  a  security  of  greater  solemnity.    Prior  informal  conferences 
are  thus  merged  in  written  contracts,*  and  simple  contracts 
are  merged  in  sealed  contracts  when  meant  to  cover  the  same 
ground.^     But  this  effect  is  not  produced  when  the  sealed 
document  is  taken  as  a  collateral,  as  when  a  specialty  executed 
by  a  surety  is  received.' — When  a  new  is  adopted  in  the  place 
of  an  old  agreement,  the  substitution  being  meant  to  be  entire, 
then  the  old  is  extinguished.'    And  where  a  contract  of  service 
was  terminated  by  one  party  resigning  and  the  other  accept- 
ing the  resignation,  there  being  no  provision  made  for  any 
future  settlement,  and  no  recognition  of  any  past  indebted- 
ness, it  was  held  that  the  employee  could  vot  sue  the  employer 


^  SuprOf  §§  548  et  seq, 

*  Newington  v.  Levy,  L.  R.  6  C.  P. 
180 ;  Hall  v.  Levy,  L.  R.  10  C.  P.  154  ; 
Bee  supra,  §  608. 

»  Walker  v.  Nevill,  3  H.  &  C.  403 ; 
Corner  v.  Sweet,  L.  R.  1  C.  P.  456 ; 
Gibbons  r.  Vouillon,  8  C.  B.  483.  And 
see  supra^  §  545  et  seq, 

*  Supra,  §§  852  et  seq.,  1003  et  seq. 

*  Supra,  §  684. 


«  Supra,  §§  6,  643 ;  Wh.  on  Ev.  § 
1014. 

'  Supra,  §  683. 

•  See  supra,  §  684 ;  Tarr  v.  Northey, 
17  Me.  113  ;  Charles  v.  Soott,  1  S.  &  R. 
294 ;  Sterling  v.  Rogers,  25  Wend.  658, 
and  oases  cited  Ch.  on  Cont.  11th  Am. 
ed.  1161. 

*  See  as  to  novation,  supra,  §§  852  et 
seq,;  and  also,  as  to  rescission  by  parol, 
supra,  §  661. 
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on  the  old  agreement  for  a  pro  rata  apportionment  of  salary 

which  might  have  been  due  between  the  last  day  fixed  for 

payment  and  the  resignation.^ 

§  1041.  A  party  who  either  makes  or  permits  a  material 

alteration  in  a  document  under  which  he  claims 

w%.  tf^l  ik  A  AA 

may  be  by     title,  ifl  precluded  from  using  such  document  as  evi- 
aiteration.    ^gj^^^  i    tjjq  burden  is  on  the  party  producing  an 

altered  document  to  explain  the  alteration ;'  but  should  the 
alterations  prove  to  have  been  merely  accidental,  or  to  have 
been  trivial,  or  to  have  been  made  during  negotiation,  they  do 
not  affect*  the  rights  of  the  party  to  claimsou  the  document, 
supposing  it  to  be  legible.* 
§  1042.  When  an  agreement  provides  for  immediate  action, 

and.  no  action  is  taken  under  it,  and  when  the  posi- 
kopiied^on  ^^^^  ^^^  character  of  the  parties  are  such  that  it 
upeeof       would  be  very  unlikely  that  the  agreement  would 

lie  thus  dormant  unless  it  was  understood  by  them 
that  it  was  abandoned,  then,  after  a  lapse  of  time  so  long  as 
to  admit  of  no  other  rational  explanation,  it  will  be  presumed 
to  have  been  rescinded  by  consent.^ 

1  Lamhnrn  v.  Crnden,  2  H.  &  G.  <  Supra^  §§  696  et  geq, 

253  ;  see  Grimman  v.  Legge,  8  B.  &  C.  *  Rnshbrook  v,  Lawrence,  L.  R.  5 

324.  Ch.  3  ;  Mills  v.  Haywood,  L.  R.  6  C.  D. 

*  See  supray  §§  696  etseq,  196. 

•  SuprOf  §  698. 
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[§  1048. 


CHAPTER  XXXR^ 


NEGLIGENCE  IN  CONTRACTING. 


Non-existence  of  valid  contract  does 
not  preclude  action  for  negligence,  § 
1043. 

Liability  of  party  to  void  contract  af- 
firmed in  Roman  law,  §  1044. 

Party  may  recover  back  expenses  on 
void  contract,  §  1045. 

And  may  recover  damages,  §  1046. 

Infants'  liability  to  suits  of  this  class, 
§1047. 

So  as  to  lunatics  and  drunkards,  §  1048. 

Liability  when  contract  is  avoided  from 
mistake  as  to  object,  §  1049*  ' 


Party  cannot  take  advantage  of  his 
own  negligence  of  expression,  § 
1060. 

Redress  for  verbal  mistakes,  §  1051. 

Party  employing  an  agent  is  liable 
for  the  latter's  negligence,  §  1052. 

Contributory  negligence- to  be  taken  in- 
to account,  §  1053. 

Agent  Kabte  for  mrauthorixed  action,  § 
1054. 

And  so  of  parties  advertising  rewards, 
or  making  pubHo  offers,  §  1055. 

And  so  of  telegraph  companies,  §  1056, 


§  1043.  It  has  been  shown  in  a  prior  chapter  that  there  are 
several  lines  of  cases  in  which  bargains  which  are 
on  their  face  contracts  are  held  to  have  no  contrac-  ence  of 
tual  force.    A  bargain  made  bj  an  infant,  for  in-  l^ta^ 
stance,  may  be  repudiated  by  him  when  he  arrives  'Vjj/'*®" 
at  full  age.^    Proposals  may  be  accepted  in  a  sense   tion  for 
so  utterly  different  from  that  in  which  they  were  ^^  s^^^^- 
meant,  that  no  contract  between  the  parties  can  be  held  to 
exist,*    A  party  who  negligently  and  erroneously  supposes  he 
is  duly  authorized  to  act  for  another  cannot  bind  such  other 
person  by  any  contract,  no  matter  how  solemn.'    But  though 
in  such  cases  no  contractual  obligations  are  formed,  the  party 
in  negotiating  with  whom  another  is  thereby  misled  is  liable 
to  such  other  for  the  damages  he  sustains  in  consequence  of 
the  miscarriage  of  the  negotiation.    It  is  elsewhere  seen  that 


I  Supra,  §  31. 

'  Supra,  §§  180  ef  seq, 

VOL.  IL — 25 


*  Wh.  on  Ag.  §§  454  ei  teg. 
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this  has  been  held  to  be  the  case  with  regard  to  assertions  of 
full  age  made  by  an  infant  to  a  party  who  has  good  reason  to 

rely  on  the  truthfulness  of  the  assertions.^  We  will  now  pro- 
ceed to  inquire  how  far  such  liability  may  be  imposed  on 
those  by  whose  negligence  in  negotiations  others  are  misled.' 

'  Supra^  §  53 ;  infra,  §  1047.  "  I  am,  however,  disposed  not  qaite 

'  Mr.  Bigelow  (Leading  Cas.  in  Torts,  to  acquiesce  to  the  fuU  extent  in  the 
614)  says :  "  A  carriage-maker  allows  proposition  that  a  person  is  responsible 
the  plaintiff  to  buy  a  carriage  with  a  for  all  the  possible  consequences  of  his 
▼iew  of  effecting  a  sale  ;  and,  owing  to  negligence.  I  wish  to  guard  against 
negligence  in  its  construction,  the  car-  laying  down  the  proposition  so  univer- 
riage  breaks  down,  and  injures  the  sally ;  but  of  this  1  am  quite  clear, 
plaintiff.  This  is  a  good  cause  of  action,  that  every  person  who  does  a  wrong  is 
and  yet  there  was  no  contract."  But  at  least  responsible  for  all  the  mis- 
does  not  a  proposal  to  deliver  on  trial,  chievons  consequences  that  may  rea- 
when  the  thing  is  accepted  on  the  con-  sonably  be  expected  to  result  under 
dition  designated  by  the  owner,  con-  ordinary  circumstances  from  such  mis- 
stitute  a  contract  ?  Waiving,  however,  conduct.*'  Pollock,  C.  B.,  Rigby  v. 
this  criticism,  it  is  enough  to  say  that  Hewitt,  5  Exch.  243. 
where  there  is  the  fact  that  a  condi-  "Where  a  right  or  duty  is  created 
tional  bargain  is  proposed  and  ac-  wholly  by  contract,  it  can  only  be  en- 
cepted,  then  damages  may  be  obtained  forced  between  the  contracting  parties ; 
for  the  negligent  breach  of  the  con-  but  where  the  defendant  has  violated  a 
tract.  duty  imposed  upon  him  by  the  common 

Wherever  a  contract  establishes  a  law,  it  seems  Just  and  reasonable  that 

duty,  then  the  party  for  whose  benefit  he  should  be  held  liable  to  every  per- 

the  duty  is  to  be  performed  can  sue  for  son  injured  whose  injury  is  the  natural 

negligence  in  its  performance.  Wh.  on  and  probable  consequence  of  the  mis- 

Neg.  §  435  ;  Addison  on  Torts,  Wood's  conduct.     In  our  opinion  this  is  the 

•d.  527,  citing  Bowman  v.  Brown,  3  well-established  and  ancient  doctrine 

Q.  B.  526.  of  the  common  law,  and  such  a  lia- 

'*  If  a  person  undertakes  to  do  an  act  bility  extends  to  consequential  injuries 

or  discharge  a  duty  by  which  the  con-  by  whomsoever  sustained,  so  long  as 

duct  of  others  may  properly  be  regu-  they  are  of  a  character  likely  to  follow 

lated  and  governed,  he  is   bound  to  and  which  might  reasonably  have  been 

perform  it  in  such  manner  that  those  anticipated  as  the  natural  and  probable 

who  are  rightfully  led  to  a  course  of  result  under  ordinary  circumstances  of 

conduct  or  action,  on  the  faith  that  the  the  wrongful  act.    This  same  rule  of 

act  will  be  duly  and    properly  per-  law  is  sanctioned  and  enforced  in  Rigby 

formed,  shaU  not  suffer  loss  or  injury  v.  Hewitt,  5  Exch.  242 ;"  McDonald  v, 

by  reason  of  his  negligence.''    Bige-  Snelling,  14  Allen,  290. 
low,  C«  J.,  Siweeney  v,  R.  R.,  10  Allen,        The  question  in  the  text  is  discussed 

368; 'adopted  .by  Hoar,  J.,  in  Coombs  by  Bahr,  in  Ihering's  Jahr.,  vol.  xiv. 

V,  Kew  Bedford  Cord  Co.,  102  Mass.  393,  in  connection  with  the  following 

f  72#  case :  A  Cologne  house  sent  to  a  tele. 


CHAP.  XXXIV.]  NEGLIGENCE  IN  CONTRACTING.  [§  1044. 

§  1044.   The  liability  of  a  party  who  by  his  negligence 
leads  another  into  a  prejudicial   negotiation  of  this  class, 

graph  office  the  following  dispatch,  ad-  designedly  is  bound  to  the  same  effect 
dressed  to  a  Frankfort  house :  **  Sell  as  if  they  had  been  actually  designed. 
(Verkaiifen)  1600  shares  Austrian  (£r  haftet  aus  der  aflsseren  Erschein- 
loan,'' etc.  The  message  was  changed  ung  seines  Willeng  gerade  so,  als  ob  er 
in  transmission  into  '*  Buy  (Kaufen),''  wirklich  gewollt  habe.)  B&hr  admits 
etc. — The  Frankfort  house,  instead  of  that  this  rule  (which  is  substantially 
selling,  bought  the  number  of  shares  that  of  equitable  estoppel  as  main- 
designated,  which  in  the  mean  time  tained  in  our  own  Jurisprudence)  is 
fell  heavily  in  the  market.  According  not  to  be  found  explicitly  stated  in 
to  the  strict  rule  of  the  Roman  law,  as  the  Roman  classical  standards.  He 
prevailing  in  Germany,  there  was  no  argues,  however,  that  the  rule  is  prac- 
contract  between  the  Cologne  and  the  tically  recognized  in  numerous  cases, 
Frankfort  houses  ;  and  it  was  oonse-  of  which  he  cites  the  following : — 
quently  argued  that  the  loss  must  fall  1.  The  prior  revocation  of  a  mandate 
on  the  Frankfort  house.  The  court,  does  not  cancel  a  contract  made  by  the 
however,  thought  otherwise ;  holding  agent  with  a  bona  fide  purchaser,  who 
that  if  there  was  any  negligence  in  the  was  notified  of  the  mandate  but  not  of 
Cologne  house,  it  must  bear  the  loss  ;  its  revocation. 

though  if  the  negligence  was  that  of  2.  The  same  rule  is  adopted  as  to 
the  telegraph  company  the  latter  must  the  institor.  Business  contracts  made 
ultimately  be  responsible — This  is  sub-  by  the  institor  bind  the  principal  to 
stantially  adopting  the  rule  of  the  text,  parties  dealing  bona  fide  and  non-negli- 
and  the  same  distinction  is  taken  by  gently  with  the  institor,  though  it  may 
Vangerow,  §  109,  and  Windscheid,  §  happen  that  the  institor's  *authority 
307,  and  is  sustained  by  several  Ger-  has  been  secretly  revoked  by  the  prin- 
man  adjudications.  Seuffert,  Archiv,  cipal  before  the  transaction. 
Bd.  21,  N.  29.  B&hr  proposes  another  8.  Contracts  made  in  pursuance  of  a 
solution  of  the  difficulty :  The  rule  general  power  of  attorney,  also,  are  not 
that  there  is  no  contract  where  there  is  made  inoperative  by  the  fact  that  prior 
no  actual  union  of  minds  as  to  a  specific  to  the  contract  the  powers  of  the  attor 
thing,  cannot  be  sustained,  he  argues,  ney  were  secretly  recalled, 
if  we  view  the  mind  only  subjectively,  4.  A  party  who  contracts  with  a  pub- 
limiting  ourselves  to  its  inner  opera-  lie  institution,  accepting,  for  instance, 
tions.  The  intention  can  only  be  mea-  proposals  published  by  such  institu- 
sured  by  the  outer  expression  taking  tion,  is  bound  by  the  limitations  of 
the  form  of  words  or  signs  ;  and  a  party  such  proposals,  though  he  may  not 
using  such  words  or  signs  precludes  have  acquainted  himself  with  their 
himselffrom  denying  that  they  have  the  details.  There  i^as  no  actual  concur- 
meaning  they  ordinarily  bear.  Hence  rence  of  minds,  though  there  is  a  con- 
the  principle  that  a  party  will  not  be  tract.  In  this,  as  in  the  prior  cases, 
permitted  to  deny  that  he  is  bound  by  we  have  to  resort  to  the  fiction  of  con- 
expressions  by  dependence  on  which  currence— the ''Einwilligung  wird  fin- 
another  party  dealing  with  him  con-  girt." 

tractually    suffers    detriment.       The        5.  So  of  a  party  coming  to  a  public 

party  who  uses  such  expressions  un-  auction  after  the  conditions  of  sale  have 
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Liability  of  18  maintained  with  great  skill  and  Force  by  Ibering, 
vSi/con-  a  distinguished  German  jurist.*  The  prevalent  doc- 
flrmed ^in  trine  that  essential  error  avoids  a  contract,  he  accepts ; 
RomnDiaw.   but  he  urges  that  the  party  causing  the  error  should 

been  read.    The  fact  that  snch  a  party        It  is  conceded  by  B&hr  that  a  party-} 

is  not  cognizant  of  these  conditions  in  order  to  set  np  his  6ona^(2e  interpret  I 

does  not  relieve  him  from  them  shonld  tation  of  a  proposal,  mast  have  acted 

he  pnrchase  at  the  sale.  non-negligently  and  fairly.    In  other 

6.  A  party,  also,  who  signs  a  doca-  words,  the  fiction  of  a  non-ezisting  in- 
ment,  will  not,  as  against  a  bona  Jide  tention  on  the  part  of  the  proposing 
purchaser  or  holder,  be  permitted  to  party  can  only  be  set  up  by  a  party 
say  that  he  did  not  know  what  the  accepting  non-negligently  and  in  good 
document  contained.  faith.    On  the  other  hand,  the  party 

7.  No  matter  how  solemnly  a  party  proposing  caniiot  relieve  himself  from 
may  protest  in  private  that  he  is  not  liability  by  setting  up  bona  fides, 
bound  by  a  contract  duly  executed  by        In  the  text  (in/ra,  §  1051)  is  given 
him,  this  mental  reservation  is  no  de-  the  case  of  a  singer  who  is  engaged  by 
fence.  the  director  of  a  theatre  in  mistake  for 

8.  Questions  of  interpretation  are  her  sister,  in  which  case  Ihering,  on 
questions  of  intention  (Interpretations-  the  assumption  that  the  engagement 
fragen  sind  Willensfragen^.  Bat.  this  does  not  constitute  a  valid  contract  on 
intention  is  not  to  be  divined  by  the  account  of  essential  error  as  to  the  ob- 
adjudicating  tribunal  on  purely  sub-  ject  of  the  contract,  maintains  that  the 
jective  grounds.  The  logical  interpre-  director  is  bound  to  reimburse  the  singer 
tation,  so  Ihering  argues,  rests  on  the  on  the  ground  of  culpa  in  eontrahendo. 
hypothesis  that  the  true  intention  is  Bfthr,  on  the  other  hand,  holds  that  if 
cognizable,  both  by  the  other  party  the  singer  entered  into  the  contract 
and  by  the  court.  The  court  cannot  non-negligently  and  honestly,  the  di- 
take  notice  of  facts  which  were  not  rector  is  bound.  B&hr  calls  attention 
known  and  could  not  have  been  known  to  errors  in  respect  to  currency,  and 
to  the  other  party.  The  test  is,  not  says  that  in  such  matters  the  local 
what  the  party  making  the  proposal  meaning  must  prevail,  no  matter  what 
meant,  but  what  the  other  party  must,  may  have  been  the  intention  of  one  of 
under  the  circumstances,  have  sup-  the  parties ;  and  this  is  undoubtedly 
posed  him  to  have  meant.  It  is  main-  so  unless  the  intention  is  based  on 
twined  by  B&hr  that  this  is  equivalent  the  mistake  of  such  party,  such  mis- 
to  saying  that  a  proposal  is  to  be  deter-  take  not  being  shared  by  the  other 
mined  not  by  the  party's  private  inten-  party.  B&hr  goes  on  to  say,  with 
tion,  but  by  the  outer  appearance  (ails-  much  acuteness,  that  nullity  on  account 
seren  Erscheinung)  of  the  particular  of  essential  error  as  to  object  is  limited 
case,  and  the  requisite  intention  is  in-  to  cases  where  the  error  was  more  or 
ferred  from  the  facts,  so  that  when  not  less  open  to  inspection,  so  that  each 
actually  existing  (vorhanden)  it  is  party  js  to  blame,  and  neither  party 
feigned  (fingirt).  should  have  placed  on  him  the  burden 

' — ■ 1 -^ 

>  Gesanmielte  Aufs&tze,  von  Rudolph  von  Ihering,  Bd.  1,  Jena,  1881. 
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be  made  liable  for  the  consequences.  If  this  be  not  conceded, 
not  only  injustice,  but  "  practical  hopelessness"  would  follow. 

of  a  oontraot  as  to  which  both  should  the  purchaser  meant  by  "  dortiges  Oe- 
have  seen  there  was  an  essential  mis-  wicht."  B&hr  states  that  this  is  the 
apprehension.  Cases  of  this  class,  only  case  of  annulling  on  ground  6{ 
however,  are  not  frequent,  which  ac-  error  to  be  found  in  the  German  reports 
counts  for  the  rarity  of  the  decisions  in  of  Seuffert  or  of  Strippelmann.  In 
which  contracts  are  annulled  on  account  other  words,  he  argues,  the  rule  as  to 
of  essential  errors.  Thousands  of  suits,  error,  though  speculatively  true,  is  of 
so  he  states,  depend  each  year  on  the  very  rare  practical  interest,  since  the 
question  of  the  intention  of  the  parties  cases  are  almost  unknown  in  which  a 
to  a  contract.  One  party  maintains  party  who  makes  an  error  is  not  (sup- 
that  he  meant  one  thing:  the  other  posing  there  be  no  fraud)  precluded 
party  maintains  that  he  meant  another  by  his  own  negligence  from  setting  it 
thing.  Now,  if  contracts  are  nullities  up.  And  this  coincides  with  our  own 
when  the  contracting  parties  have  dif-  rule  of  equitable  estoppel.  A  party 
ferentr  intentions,  why  do  we  not  have  who,  by  his  negligent  error,  leads  an- 
in  such  cases  rulings,  as  numerous  as  other  bona  Jide  to  contract  with  him, 
the  cases,  that  no  contract  existed  f  So,  cannot  set  up  his  error  to  avoid  the 
far  from  such  being  the  case,  B&hr  de-  contract. 

dares  that  every  practitioner  will  con-  On  the  same  principle,  according  to 
cur  with  him  in  the  statement  that  fi&hr,  are  to  be  explained  the  numer- 
such  decisions  are,  as  a  rule,  unknown,  ous  Qerman  rulings  by  which  a  party 
In  his  own  long  practice,  he  states  that  is  made  liable  to  bona  Jide  promisees  on 
he  was  concerned  in  but  a  single  case  the  letter  of  a  contract,  though  through 
in  which  a  contract  was  annulled  on  a  slip  of  the  pen,  or  the  mistake  of  an 
account  of  essential  error.  A  painter  agent,  words  varying  the  intended 
(P&rber)  in  Kassel  made  inquiries,  in  meaning  are  introduced.  '*He  who 
1842,  of  a  merchant  in  Hanover  for  uses  the  telegraph,'*  so  B&hr  argues, 
indigo.  The  merchant  sent  samples,  ''must  be  aware  that  mistakes  are  in- 
designating  the  price  per  pound.  The  cidental  to  this  mode  of  communication, 
painter  ordered  three  boxes  at  the  and  he  cannot  therefore  relieve  himself 
designated  price,  ''pr.  dortiges  Oe-  from  liability  for  the  effect  produced  on 
wicht."  In  Hanover,  down  to  1835,  a  others  by  such  an  instrumentality,  if 
heavier  standard  obtained  ;  in  that  he  puts  it  in  motion.'' 
year  the  lighter  Cologne  standard  was  Bahr  concludes  his  criticism  by  say- 
adopted.  The  purchaser,  on  receiving  ing  that  to  the  doctrine  of  culpa  in  con- 
the  goods,  refused  to  pay ,  on  the  ground  trahendo  a  serious  objection  exists  in 
that  on  giving  the  order  he  had  the  the  fact  that  there  is  no  standard  of 
old  Hanover  heavy  standard  in  mind,  damages  by  which  the  injury  sustained 
while  the  vendor  had  delivered  accord-  by  such  "culpa"  can  be  redressed, 
ing  to  the  lighter  standard.  The  ap-  The  true  standard  of  damages,  he  main- 
pellate  court  held  that  the  contract  tains,  is  that  which  rests  on  th^  hypo- 
was  a  nullity  on  account  of  error  in  thesis  that  the  contract  is  still  in  force, 
object ;  but  this,  as  B&hr  argues,  may  and  which  makes  the  party,  therefore, 
be  sustained  on  the  ground  that  the  liable  on  the  contract  and  not  on  t)ie 
vendor  was  bound  to  have  known  what  tort.    This  does  not  materially  differ 
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The  negligent  party  would  go  free:  the  other  party  would 
have  to  Bufl*er  the  consequences  of  the  mistake.  It  is  clear, 
he  concedes,  that  a  party  who  non-contractually  and  non- 
maliciously  makes  erroneous  statements,  is  not  liable  for  the 
injury  sustained  by  others  in  consequence  of  their  belief  in 
such  statements.  I  may  negligently,  for  instance,  print  an 
erroneous  report  of  the  stock-market,  or  I  may  negligently 
publish  erroneous  political  intelligence,  but  a  party  who  has 
been  injured  by  my  error  cannot,  for  this  reason,  recover 
from  me  damages.  It  is  otherwise,  however,  if  I  make  an 
offer  to  a  specific  person,  or  to  a  certain  class  of  persons,  con- 
ditioned on  something  to  be  done  by  the  party  addi*e8sed  ;  and 
this  something  is  done,  but  after  it  is  done,  the  proposal  turns 
out  to  be  one  on  which  I  am  not  contractually  bound.  If  by 
my  negligence  I  have  induced  another  party  to  perform 
certain  services  or  incur  certain  expenses  in  reliance  on  ray 
proposal,  then,  he  argues,  I  am  liable  to  such  person  for  culpa 
in  contrahendo.  And,  according  to  the  Roman  law,  so  he 
maintains:  (1)  When  a  contract  is  held  void  in  consequence 

from  the  practical  resalts  of  our  own  an  apothecary,  who  blunders  as  to  the 
cases.  There  can  be  no  donbt,  that  words,  so  as  to  give  a  medicine  totally 
should  the  question  arise  we  would  different  from  that  ordered.  Of  course, 
hold  a  party  liable  for  culpa  in  contra^  according  to  the  prevalent  doctrine, 
hendo.  At  the  same  time  the  cases  in  there  is  no  contract  between  the  apothe- 
which  such  a  decision  could  be  invoked  cary  and  the  purchaser  of  the  medi- 
would  be  very  rare.  Wherever  the  cine,  since  they  have  utterly  different 
promisee  is  induced  bona  Jide  to  act  on  things  in  view  :  the  purchaser  order- 
the  letter  of  the  promise,  the  promisor  ing  soda,  for  instance,  and  the  apothe- 
is  estopped  from  disputing  such  letter,  cary  selling  arsenic.  But  the  fact  of 
Wherever  the  promisee  knows  that  the  there  being  no  contract  would  not  pre- 
promisor  was  acting  under  a  mistake,  elude  an  action  for  negligence.  On  the 
this  is  ground  for  reformation  or  rescis-  other  hand,  that  this  negligence  is  adpa 
sion,  which,  however,  would  not  be  in  contrahendo  is  shown  by  the  fact 
granted  unless  the  promisor  does  equity  that  a  suit  for  it  can  only  be  maintained 
by  recompensing  the  promissee,  if  in*  by  a  party  bearing  some  sort  of  con- 
jured without  fault  of  his  own,  for  such  tractual  relation  with  the  apothecary, 
injury.  Liability  for  adpa  in  contrahendo  is  as- 
Dr.  G.  Hartmann,  in  an  article  on  serted  by  Pothier,  Trait6  des  Obliga- 
Wort  und  Wille  im  Reohtsverkehr,  in  tions,  i.  ch.  1,  No.  10.  He  bases  it  on 
Ihering's  Jahrbiicher  for  1881,  vol.  XX.  **reqult6,  qui  m'oblige  ^  indemniser 
p.  2,  has  an  article  on  the  same  topic,  celui,  que  j'ai  par  mon  imprudence  in- 
A  prescription  is  put  up,  such  is  the  duit  en  erreur.'' 
illustration  with  which  he  opens,  by 
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of  error  as  to  the  things  bargained  for,  the  negligent  party  is 
liable  for  damages;  and  (2)  a  siniilar  liability  attaches  in  cases 
where  the  contract  is  held  to  be  void  in  consequence  of  inca- 
pacity of  the  vendor  to  convey. 

§  1045.  The  party  who  is  thus  disappointed  by  the  negli- 
gence of  another  is  entitled,  in  the  first  place,  to 
recover  expenses  which  he  has  been  put  to  in  order  rw;ove™*^ 
to  perfect  the  transaction  which  turns  out  to  be  in-   p^gj on 
valid.    Under  this   head    Iherinff*  enumerates  the  ^^*^     , 

°  contract. 

expenses  of  executing  a  deed,  the  charges  of  pack- 
ing and  of  freight,  as  well  as  all  other  expenses  which  a  party 
has  incurred  in  the  reception  or  the  transmission  of  property 
the  sale  of  which  is  declared  void.  As  by  our  own  common 
law  money  paid  on  an  inoperative  or  void  contract  can  be  re- 
covered back,  there  is  no  reason  why  expenses  of  this  kind, 
incurred  on  the  faith  of  a  contract  declared  to  be  void,  should 
not  be  with  us  recovered  from  the  party  by  whose  negligent  en- 
couragement they  were  induced.^  The  principle  is  very  simple. 
I  am  led  by  A/s  promise  to  make  certain  outlays.  These  can 
be  regarded  as  made  at  A.'s  request,  and  on  an  implied,  prom- 
ise of  repayment.  They  can,  therefore,  be  recovered  back  on 
the  transaction  falling  through.' 

§  1046.  Suppose,  however,  that  the  promisee  in  a  bargain, 
which  turns  out  to  be  void,  loses,  in  consequence  of 
bis  dependence  on  the  action  of  the  promisor,  some  jured  by 
definite  gain ;  can  he  recover  for  this  loss  from  the  t^^t*may 
promisor?      A   vendor,  for    instance,    negligently   obtain 
misstates  property  he  undertakes  to  sell,  and  after- 
wards, on  the  ground  that  the  parties  did  not  agree  as  to  one 
and  the  same  thing,  the  contract  is  rescinded  ;  can  the  vendee 
recover  from  the  vendor  damages  sustained  by  the  vendee 
from  the  vendor's  negligence  ?    So  far  as  our  own  distinctive 
practice  is  concerned,  it  is,  in  the  first  place,  to  be  inquired 
whether  a  vendor  may  not,  by  his  negligence,  estop  himself 
from  claiming  a  rescission.    If,  by  his  negligence,  he  induced 
the  purchaser  to  make  the  purchase,  then  the  vendor  may  be 

1  Op.  oit.  344.  >    Supra,  §§  742-7  et  seq. 

<  See  supra,  §  742. 
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equitably  estopped  from  contesting  the  title  bo  obtained.^  It 
is  to  be  observed,  in  the  second  place,  that  a  party  claiming 
to  rescind  on  ground  of  error  must  do  equity  before  he  can 
obtain  a  decree  of  rescission,  and  this  condition  would  im- 
pose on  the  party  seeking  rescission  the  duty  of  compen- 
sating the  other  party  for  any  loss  the  latter  may  have  been 
subjected  to  by  the  negotiation.'  Supposing,  however,  no 
estoppel  is  set  up,  and  supposing  the  question  not  to  come  up 
on  proceedings  in  equity  brought  by  one  of  the  parties  to  re- 
scind the  contract,  it  is  diflScult  to  escape  the  conclusion  that 
the  rule  thus  recognized  in  equity  would  be  held  good  in  law, 
and  that  a  party  who  had  suffered  damage  by  being  led  by 
another  into  a  void  contractual  relation  would  be  held  enti- 
tled to  recover  from  such  other  peraon  compensation  for  the 
damage  so  sustained.  An  auctioneer,  for  instance,  under- 
takes to  sell  to  the  highest  bidder,  and,  according  to  the  rule 
heretofore  expressed,  is  liable  to  such  highest  bidder  in  case 
the  sale  miscarries.*  Would  this  liability,  so  far  as  concerns  the 
purchaser's  right  to  recover  for  costs  and  expenses  to  which  he 
had  been  thereby  subject,  cease  because  the  sale  was  set  aside 
at  the  vendor's  application  for  misdescription  ?  An  insurer 
issues  a  policy  which,  through  his  own  fault,  or  through  acci- 
dent, contains  an  essential  misdescription.  Would  it  not  be 
required,  as  a  condition  precedent  to  rescission  on  his  applica- 
tion, that  he  should  save  the  other  party  harmless  ?*  and  if  this 
duty  would  be  imposed  on  him  in  one  procedure,  would  it 
not  be  imposed  on  him  in  all  other  lines  of  procedure  in  which 
the  question  might  occur?  A  solicitor  undertakes  to  see  that 
a  particular  title  is  good  ;  would  it  be  pretended  that,  because 
the  contract  between  the  solicitor  and  the  client  was  inopera- 
tive for  some  technical  defect,  the  solicitor  was  not  liable  to 
his  client  for  negligence?*  Is  it  agreed  that  actions  for  neg- 
ligence will  lie  on  mandates  on  which,  for  want  of  considera- 
tion, no  contractual  suit  would  lie.'  Even  supposing  that  we 
should  reject  the  Roman  rule  that  a  party  negligently  leading 


1  See  wprOf  §  202  a. 

2  Supra,  §§  207,  285. 

'  Supra,  §§  25  6,  255,  267. 
«  Supra,  §  285. 
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another  to  enter  into  a  contract  that  tarns  out  to  be  void  is 
liable  in  damages  to  sach  other  person,  we  reach  a  substan- 
tially similar  result  by  falling  back  on  the  English  common 
law  rule  that  a  party  who  negligently  makes  an  erroneous 
assertion  is  liable  for  the  consequences.^  On  this  reasoning  it 
has  been  held  that  in  an  action  against  a  telegraph  company 
for  delivering  a  ^message  that  was  never  sent,  it  is  not  necee- 
sary  to  allege  that  the  implied  statement  that  the  message  was 
given  to  the  defendants  to  forward  was  false  to  their  own 
knowledge.'  Another  illustration  may  be  found  in  cases  in 
which  it  is  held  that  a  party  who,  no  i:natter  how  honestly, 
obtains  credit  on  the  false  statement  that  he  is  agent  for 
another,  is  liable  to  a  suit  to  repay  any  damages  incurred  by 
*  a  party  to  whom  he  makes  such  statement  and  who  acts  on  it.' 
The  same  principle,  also,  is  illustrated  by  the  familiar  rule 
that  money  paid  on  void  securities  may  be  recovered  back.* 
Supposing  there  was  an  agreement  for  the  sale  of  such  se- 
curities, the  agreement  would  not  constitute  a  contract,  as 
there  would  be  an  essential  error  as  to  the  existence  of  the 
thing  contracted  for.  Yet  in  such  cases  an  action  on  an 
implied  contract  can  be  maintained  against  the  vendor  for 
money  had  and  received ;  or  an  action  for  deceit  or  negligence, 
as  the  case  may  be,  may  be  maintained  against  him  for  his 
misstatement  of  the  value  of  the  securities.  If  the  misstate- 
ment was  malicious,  then  the  action  must  be  for  deceit ;  if  it 
was  negligent,  then  the  action  must  be  for  negligence.^ 

^  Supra,  §  241.  It  is  true  that  this  *  Bigelow  on  Fraud,  58,  citing  CoUen 
ifl  sometimes  put  on  the  ground  of  legal  v,  Wright,  8  E.  &  B.  647  ;  Cherry  &. 
fraud.  '*  If  a  man,''  says  Lord  Ken-  Bank,  L.  R.  3  P.  C.  24 ;  Godwin  v. 
yon,  '*  affirms  that  to  be  true  within  Francis,  L.  R.  5  C.  P.  295  ;  Richardson 
his  own  knowledge  which  he  does  not  v.  Williamson,  L.  R.  6  Q.  B.  276  ;  Bart- 
know  to  be  true,  this  falls  within  the  lett  v.  Tucker,  104  Mass.  336 ;  White 
definitionof  legal  fraud."  Hayoraft  i;.  v,  Madison,  26  N.  Y.  117,  and  other 
Creasy,  2  East,  103 ;  S.  P.  Marsh  r.  cases. 
Falker,  40  N.  Y.  562.  But  a  suit  for  *  Supra,  §  744. 
negligence  can  be  sustained  in  all  cases  *  So  far  as  concerns  the  question  of 
of  injury  hy  negligent  misstatements,  causal  relationship,  McMahon  v.  Field, 
which,  if  intentional,  would  form  the  L.  R.  7  Q.  B.  D.  591,  may  be  cited  as 
basis  of  an  action  for  deceit;  supra,  §  214.  sustaining  the  rule  stated  in  the  text. 

*  May  V.  Union  Telegraph  Co.,  112  In  that  case  the  plaintiff  supposed  he 

Mass.  90.  had  hired  certain  stables  of  the  defend- 
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§  1047.  That  an  infant  may  be  made  liable  for  negligence 
in  80  using  his  property  as  to  injure  another^  cannot  be  ques- 

antf  in  order  to  pat  some  horses  there  I  should  certainly  say  that  it  was  the 
which  the  plaintiff  wished  to  dispose  probable  oouseqnence  if  I  had  to  decide 
of  at  a  fair  held  in  the  town.  Soon  the  question,  and  I  think  it  follo?rs 
after  the  horses  arrived  they  were  that  it  might  reasonably  have  been  in 
turned  out  of  the  stables  in  conse-  the  contemplation  of  the  parties.  Here 
quenoe  of  the  defendant  having  also  the  Jury  found  that  the  contract  had 
let  the  stables  to  another  person,  and  been  broken,  and  that  the  result  of 
as  the  defendant  did  not  supply  the  the  breach  was  the  damage  which  the 
plaintiff  with  other  accommodation  for  plaintiff  suffered.  We  are  asked  to 
the  horses,  the  plaintiff  was  compelled  say  that  this  is  unreasonable;  and  that 
to  obtain  it  elsewhere,  "fhe  plaintiff  the  question  ought  not  to  have  been 
claimed  damages  for  the  breach  of  con-  left  to  the  jury.  Now  let  us  consider 
tract,  and  alleged  that  the  horses  were  the  facts.  The  plaintiff  brought  his 
injured  by  being  thus  suddenly  turned  horses  over  from  Ireland  ;  he  took  sta- 
out  of  the  stables  and  exposed  to  the  bling  for  twelve  horses  at  Rugley,  and 
weather  while  he  was  seeking  other  arrived  at  Rugley  during  fair  time,  and 
stables  for  them.  The  jury  gave  him  went  into  the  stables,  the  horses  then 
25/.  for  the  loss  consequent  on  his  not  having  their  clothes  on.  The  defendant 
having  the  use  of  the  stables,  and  50/.  had  let  the  stables  to  another  man  be- 
for  the  injury  to  the  horses.  It  was  fore  the  plaintiff^s  arrival,  and  the 
held  by  the  English  court  of  appeal  in  other  man's  horses  were  in  the  stables 
1881  (Brett,  L.  J.,  and  Cotton,  L.  J.,  when  the  plaintiff  arrived  ;  thereupon 
concurring,  B  ram  well,  L.  J.,  doubt-  the  plaintiff  turned  those  horses  out 
ing),  that  the  plaintiff  was  entitled  to  and  put  his  own  horses  into  the  stables, 
damages  for  the  injury  to  the  horses.  Afterward  the  man  who  owned  the  other 
Brett,  L.  J.,  said  :  *^Since  the  decision  horses  returned,  and  with  the  assist- 
in  Hadley  v.  Bazeudale,  9  Ex.  341 ;  23  ance  of  a  servant  of  the  defendant  he 
L.  J.  179,  Ex.,  the  question  whether  turned  the  plaintiffs  horses  out  of  the 
damage  is  too  remote  has  in  my  opin-  stables,  and  put  his  own  horses  in.  No 
ion  been  one  of  the  greatest  diAculty.  other  stabling  could  then  be  found  for 
According  to  the  rule  in  Hadley  v.  the  plaintiff^s  horses.  The  defendant 
Bazendale  it  must  be  considered,  first,  knew  that  these  horses  had  been 
whether  the  damage  was  the  necessary  brought  by  rail  to  the  fair,  and  they 
consequence  of  the  breach  of  tx>ntract,  were  turned  out  hot  from  the  stable, 
and  then  whether  it  was  the  probable  Any  one  who  knew  anything  about 
consequence,  and  then  whether  it  might  horses  would  have  known  that  there 
reasonably  be  in  the  contemplation  of  was  a  great  probability  that  they 
the  parties.  The  last  two  questions  would  catch  cold.  So  far  from  think- 
are  really  matters  of  fact,  but  the  ing  as  matter  of  law  that  this  is  not  a 
courts  have  to  decide  them  as  ques-  probable  consequence,  I  am  convinced 
tions  of  law.  The  question  here  is,  as  matter  of  fact  that  it  is.  Then  there 
did  the  fact  of  the  horses  catching  cold  is  the  decision  in  Hobbs  v.  London  and 
come  within  any  part  of  the  rule  f  It  S.  W.  R.  Co.,  L.  R.  10  Q.  B.  Ill,  which 
was  not  the  necessary  consequence  of  it  is  contended  governs  this  case.  As 
the  defendant's  breach  of  contract,  but  to  that  decision  I  can  only  say  that  if  I 
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tioned.^    Were  it  not  bo,  all  that  would  be  neees-  infants 

A           X            •    •      •  ii         •           •          liable  for 

Bary  to  put  an  injurious  agency  or  other  invasion  negligence 
of  the  rights  of  others  out  of  the  reach  of  the  law,  of  this  class 

aoqnieBce  in  it  I  cannot  bring  mj  mind  were.  There  is  a  difference  between 
to  agree  with  it.  There  a  man  took  turning  horses  ont  at  night  after  a  hot 
tickets  for  himself  and  his  wife  hy  a  jonrnej  and  leaving  people  to  walk 
midnight  train  to  Hampton  Court ;  his  home  at  night.  Still  Hobbs  r.  London 
house  was  two  miles  off  from  Hampton  and  S.  W.  R.  Co.  is  so  near  the  line 
Court ;  he  was  taken  to  Esher,  which  that  in  anjr  other  case,  unless  the  ^ir- 
was  between  four  and  five  miles  from  cumstances  were  exactly  the  same,  I 
his  home ;  could  get  no  convejance,  should  distinguish  it.  I  am  therefore 
and  he  and  his  wife  had  to  walk  home  of  opinion  that  the  appeal  ought  to  be 
at  night  in  the  rain  ;  his  wife  caught  allowed,  and  in  so  deciding  we  are  not 
cold,  and  the  judge  said  that  was  not  overruling  Fry,  J.,  except  in  mere 
the  natural  consequence  of  the  railway  form,  for  he  only  yielded  to  the  de- 
company's  breach  of  contract.  Why  cision  of  the  queen's  bench  in  Hobbs 
was  the  damage  there  too  remote  ?  v.  London  and  S.  W.  R.  Co.,  and  his 
Take  the  case  of  lodgings.  Suppose  own  opinion  was  that  the  plaintiff  was 
the  landlord  turned  his  lodger  wit  on  entitled  to  these  damages."  See  dis- 
a  cold  night  in  her  nightgown  ;  would  cussion  in  Central  Law  Journal,  June 
it  not  be  such  a  natural  consequence  24,  1881,  p.  583. 

as  to  make  him  liable  if  she  were  to  In  Neilson  v.  James,  46  L.  T.  N.  S. 
catch  cold  ?  If  he  used  the  least  force,  791,  the  liability  of  a  party  for  negli- 
and  she  died,  he  would  certainly  be  gence  in  contracting  was  incidentally 
charged  with  manslaughter.  If  Esher  affirmed  by  the  English  court  of  appeal, 
were  known  to  be  a  good  station,  and  By  an  act  of  parliament  (Leeman's  act) 
there  had  been  accommodation  at  the  contracts  for  sale  ofbank  shares  are  null 
station  which  the  plaintiffs  might  have  and  void  to  all  intents  and  purposes 
availed  themselves  of,  it  would  have  whatsoever  unless  the  contract  shall 
been  their  own  fault  if  they  had  not  set  forth  in  writing  the  shares  by  their 
done  so ;  but  there  was  no  such  accom-  numbers,  or  where  there  is  no  register 
modation  at  the  station,  they  walked,  of  shares  by  distinguishing  numbers, 
and  the  wife  caught  cold.  The  judges,  and  the  name  of  the  registered  proprie- 
as  a  matter  of  fact  and  opinion,  decided  tor  of  the  shares.  In  the  case  before 
that  this  was  so  unnatural  a  conse-  the  court  the  plaintiff  employed  the 
quence  of  the  railway  company's  breach  defendant,  a  stock  broker,  to  sell  bank 
of  contract  that  the  question  could  not  shares.  The  defendant  agreed  with  a 
even  be  left  to  the  jury.  I  confess  I  jobber  to  sell  the  shares  to  him,  but 
cannot  bring  my  mind  to  the  same  con-  did  not  comply  with  the  provisions  of 
elusion.  Here,  however,  there  is  a  dif-  the  statute.  Before  the  name-day  the 
ference.  People  do  walk  home  at  night  bank  failed,  and  the  jobber  refused  to 
and  not  catch  cold ;  it  is  not  nearly  so  take  the  shares.  In  an  action  for  neg- 
Inevitable  a  consequence  as  that  horses  ligenoe  in  not  making  a  binding  con- 
should  oatoh  hold  if  turned  out  as  these  tract  for  the  sale  of  the  shares,  the  de- 


1  See  Wh.  on  Neg.  §§  310, 322. 
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would  be  to  convey  the  property  from  which  it  springs 
to  an  infant.  A  mill-dam,  for  instance,  is  so  negligently 
constracted  as  to  flood  a  neighbor's  fields,  or  a  mine  so  negli- 
gently worked  as  to  injure  a  mine. on  a  lower  level,  or  a 
building  is  so  negligently  constructed  as  to  hurt  a  passer-by ; 
and  if  infant  owners  were  not  responsible  for  such  damage, 
not  only  would  many  injuries  remain  unredressed,  but  there 
would  be  a  temptation  to  place  all  enterprises  involving  risks 
to  society  in  the  hands  of  infants.  If,  however,  an  infant  is 
liable  for  negligent  management  of  one  kind  of  property,  it  is 
hard  to  see  why  he  should  not  be  made  liable  for  negligent 
management  of  another  kind  of  property.  An  obligation  is 
as  much  a  valuable  thing  as  land  ;  it  is  taxable  ;  it  has  a  local 
seat ;  the  fact  that  it  is  voidable  does  not  destroy  liability  for 
its  misuse  any  more  than  the  fact  that  a  conveyance  of  land 
is  voidable  does  not  relieve  a  party  in  possession  under  a  deed 
subsequently  avoided  from  liability  for  injury  to  others  caused 
by  his  mismanagement  of  the  lands  when  in  possession.  It 
is  objected,  it  is  true,  to  this  view,  that  if  it  be  maintained, 
(1)  an  infant  is  virtually  made  liable  on  a  contract,  which  is 
contrary  to  a  settled  rule  of  law;  and  (2)  the  protection 
the  law  afibrds  to  infants  from  improvident  bargaining  would 
bo  illusory.  The  first  objection,  as  is  well  remarked  by 
Ihering,  rests  on  a  petitio  principiiy  since  the  very  question  at 
issue  is  whether  the  claim  in  litigation  is  contractual.  If  it 
is  not,  then  it  can  be  maintained,  so  far  as  the  present  objec- 
tion is  concerned,  since  an  infant  is  beyond  doubt  liable  in 
tort.  As  to  the  second  objection,  it  is  replied  by  Ihering 
that  its  force  is  very  much  diminished  by  the  fact  that  the 
cases  in  which  such  suits  could  be  set  up  are  comparatively 
rare,  and  based  on  strong  equities.  We  would  have,  at  the 
outset,  to  put  out  of  the  question  all  cases  in  which  the  ap- 

fendant  set  ap  as  a  deface  a  castom  of  for  the  amount  which  plaintiff  would 
the  Bristol  Stock  Exchange  to  sell  have  received  for  the  shares  if  the  con- 
shares  without  complying  with  the  tract  of  sale  had  been  binding.  Lord 
statute.  It  was  held  that  such  a  ens-  Ck)leridge,  C.  J.,  Brett,  and  Cotton,  JJ., 
torn  was  unreasonable  and  illegal,  and  concurred,  reversing  in  this  point  the 
was  not  binding  on  plaintiff,  and,  ruling  of  Stephen,  J. 
therefore,  that  the  defendant  was  liable 
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pearance  of  the  minor  gives  the  party  dealing  with  him 
ground  to  suspect  his  minority.  Although  an  infant  would 
be  liable,  on  general  principles,  to  a  suit  for  negligence,  yet 
when  the  basis  of  the  suit  is  negligence  in  the  defendant  in 
permitting  himself  to  be  regarded  as  an  infant,  the  plaintiff, 
who  had  reason  to  suspect  such  infancy,  and  did  not  inquire 
into  it,  would  be  barred  by  his  contributory  negligence  from 
pressing  his  suit.  The  line  of  suits  of  this  class  would  be 
contracted  to  the  few  cases  in  which  an  infant  deals  with  a 
party  bona  Jide,  believing  him  to  be  of  full  age.  If  an  infant 
as  to  such  parties  has  certain  prerogatives,  then  he  is  liable 
for  the  abuse  of  such  prerogatives.  If  he  can  make  a  valid 
endorsement  of  negotiable  paper,^  then  he  is  liable  for  the 
negligent  making  of  such  endorsement.  If  he.  would  have 
been  liable  on  a  contract  supposing  he  was,  what  he  appeared 
to  be,  of  full  age,  then  he  is  liable  for  negligence  in  case  he 
negligently  conceals  the  fact  of  his  minority,  the  other  party 
having  no  reason  to  suspect  the  truth.' 

§  1048.  The  same  distinctions  may  be  taken  as  to  other 
forms  of  mental  incapacity.    Unless  there  be  some   „       ,  , 

^        -^  So  as  to  lu- 

positive  statute  in  the  way,  a  contract  made  bona  natics  and 
fide  with  a  lunatic,  without  notice  of  his  incapacity, 
will  be  enforced.'  This  is  a  fortiori  the  case  with  drunkards. 
A  man  may  be  so  sottishly  drunj^  that  it  would  be  a  fraud 
to  engage  him  in  business;  yet  if  he  endorses  a  promissory 
note,  he  will  be  bound  to  a  bona  Jide  holder  who  takes.it 
without  notice.^  A  person  once  a  lunatic  cannot  set  aside  a 
contract  made  by  him  when  his  mind  was  clouded  without 
doing  equity;  and  if  he  had  sense  enough  t^ben  he  made  a 
bargain  to  conceal  all  traces  of  insanity  so  that  the  other  con- 
tracting party  did  not  suspect  such  insanity,  he  cannot  have 
the  contract  rescinded  without  paying  back  any  expenses  the 
other  party  may  have  incurred  in  consequence  of  the  trans- 
action.   So  a  party  cannot  ask  to  rescind  on  the  ground  Of 

1  See  gupra,  §  66.  otherwise  when  the  suit  is  for  damages 

<  So  far  as  concerns  malicious  inja-  incurred  by  deceit  when  the  suit  is  not 

ries,  we  have  already  seen  that  while  based  on  contract.    See  wpra,  §§  52-3 

an  infant  cannot  be  made  liable  on  a  *  See  suprOf  §  106. 

contract  declared  on  as  a  tort,  it  is  *  See  mtpraf  §  118. 
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drnnkenness  without  oflfering  to  repay  any  damages  incurred 
by  the  other  side.  And  in  general,  a  party  who  is  compelled 
to  repay  before  maintaining  a  bill  for  specific  performance, 
should  be  compelled  to  reimburse  in  a  suit  brought  against 
him  for  negligence. 

§  1049.  We  have  already  incidentally  noticed  the  question 
Liawiity  whether,  when  a  contract  fails  from  mistake  as  to 
when  con-  itg  object,^  the  party  negligently  making  the  mis- 
aToided  take  is  liable  for  the  damage  thereby  sustained  by 
uSwiw^tD  ^^^  other  side.  The  Roman  law  affirmed  this 
object.  liability  in  several  conspicuous  relations.  A  free- 
man, for  instance,  is  sold  in  mistake  for  a  slave.  The  sale  is 
void ;  the  contract  is  a  nullity ;  yet,  nevertheless,  the  party 
undertaking  to  sell  is  bound  to  reimburse  to  the  party  under- 
taking to  buy  the  expenses  sustained  by  the  latter.* — ^In  the 
same  category  the  Roman  law  placQ^  contracts  failing  from 
the  non-existence  of  the  object.  Such  non-existence  of  a  thing 
assumed  by  both  parties  to  be  existing  may  occur  in  cases 
where  the  thing  never  existed  at  all,  or  in  cases  where  having 
existed  it  has  ceased  to  exist.  In  the  last  of  these  cases  the 
promisor  either  knew  or  did  not  know  the  fact  of  the  non- 
existence. If  he  did,  then  he  is  liable  in  an  action  of  deceit, 
if  not  in  an  action  on  a  guaranty,'  while  no  such  action 
would  lie  should  the  promisee  know  of  the  non-existence.* 
Supposing,  however,  that  a  party  sells  a  non-existent  thing  of 
whose  non-existence  he  ought  to  have  had  notice,  then  he 
becomes  liable  for  any  injury  to  the  other  party  which  his 
ignorance  may  have  caused.  A  ship-owner,  for  instance,  sells 
a  ship  which  is  at  the  time  of  the  sale  lost  at  sea,  of  which 
loss  the  vendor,  had  he  exercised  due  diligence,  would  have 
been  aware.  In  this  case  the  owner  would  be  liable  to  the 
other  party  for  the  loss  accruing  to  the  latter  by  the  disap- 
pointment.^ It  is  true  that,  in  cases  where  the  consideration 
fails,  the  money  paid  may  be  recovered  back  ;•  but  this  would 
not  preclude  the  party  injured  from  suing  in  tort  where  there 

1  See  supra,  §§  186  e<  seq,  <  Supra,  §  303. 

*  Ihering,  ut  supra,  Aufs&tze,  383-4.         '  See  supra,  §§  309  et  seq, 

*  See  supra,  §§  302,  315.  ^  Supra,  §§  742  et  seq. 
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was  a  tort.^  The  same  diBtinction  applies  to  sales  of  patent 
or  other  rights.  A  vendor  negligently  sells  that  to  which  he 
has  no  title.  If  so,  he  is  liable  (irrespective  of  the  question 
of  warranty  or  other  contractual  duty)  for  any  damage  caused 
by  his  negligence.'  It  is  otherwise,  however,  when  the  thing 
which  is  sold,  though  not  existing  in  the  power  of  the  vendor 
at  the  time  of  the  contract,  could  be  procured  by  him.  In 
such  case  the  vendor  is  bound  to  procure  the  article,  and  is 
liable,  not  for  damages,  but  contractually  for  the  article  itself 
or  its  value.*  But  however  this  may  be,  we  have  to  fall  back, 
in  respect  to  contracts  inoperative  from  essential  error  as  to 
parties  or  object,  on  the  rule  that,  whereveV  a  party  seeking 
to  rescind  would  be  required  to  refund  or  reimburse  the  other 
party  before  proceeding  in  his  suit,  therl^  he  may  be  com- 
pelled to  refund  or  reimburse  in  an  action  by  the  other  party. 
The  process  of  recovery  may  be  in  an  action  of  money  had 
and  received.*  But,  if  there  be  a  tort  involved,  he  may  be 
held  in  a  suit  for  damages  based  on  the  tort.* 

§  1050.  In  the  Roman  law,  a  party  who  uses  wrong  words 
in  an  obligation  he  enters  into  is  liable,  in  case  he 
be  relieved  from  the  obligation  in  consequence  of  not  take 
such  mistake,  for  any  damages  his  negligence  may   5f  hi?^|t 
have  inflicted  on  the  other  party.*    In  our  own  law,  "gence  of 

.  *^  .  ,  expression. 

injustice  is  prevented  in  this  respect  in  other  ways. 
In  the  first  place,  a  party  seeking  to  rectify  or  rescind  would 
not  be  heard  unless  he  equitably  reimburses  the  other  party .^ 
In  the  second  place,  a  party  is  estopped,  as  against  bona  fide 
purchasers  or  pi'omisees,  from  setting  up  his  own  negligence.® 
A  party,  for  instance,  who  leaves  a  blank  in  a  paper  signed  by 
him  cannot  complain  if  this  blank  is  filled  up  by  a  party  to 
whom  he  intrusts  it  in  a  way  he  did  not  intend.'  But  aside 
from  these  remedies,  a  party  who  by  his  carelessness  in  deal- 
ing with  another  inflicts  injury  on  such  other,  there  being 

1  Sujyra,  §§  282  et  aeq.  '  Ihering,  op.  cit.  390. 

'  Ihering,   op.  cit.  388 ;  see  supra,        ?  Suproy  §  285. 
§  230.  &  Supra,  §§  262  a,  908. 

•  See  supra,  §  315.  >  See  supra,  §§   186,  202a,  688,  697 


*  See  supra,  §§  742  et  seq,  et  seq.,  795. 

*  See  infra,  §§  1054  et  seq. 
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privity  between  the  two,  is  liable  for  such  injury.*  He 
may  be  liable  on  such  negligence  if  sued  by  a  party  thereby 
damaged;  or  he  may  be  precluded  from  recovering  damages 
from  other  parties  when  the  damage  he  complains  of  was 
induced  by  his  own  negligence.* 

§  1051.  Ihering  supposes  the  case  of  two  singers  of  the 
same  name,  one  of  whom  the  director  of  a  theatre 

Redress  for 

verbal  desires  to  engage.     His  letter,  owing  to  his  negli- 

mfstakes.  g^nce,  falls  iuto  the  hands  of  the  wrong  party,  who 
at  once  accepts  the  proposal.  Supposing  the  two  singers  to 
have  capacities  utterly  distinct,  the  one  accepting  being  incapa- 
ble of  filling  th^  part  designed  for  the  other,  it  is  plain  that 
there  is  here  no  contract  for  which  a  bill  of  specific  perform- 
ance would  lie ;  nor  would  a  salary  meant  for  the  one  singer 
be  recovered  by  the  other.  But  while  this  is  the  case,  it  is 
equally  clear  that  the  director  would  be  liable  for  any  expenses 
to  which  the  party  addressed  had  been  put  by  his  negligence  in 
addressing  the  letter. — In  our  own  practice,  a  party  who  at  an- 
other's request  incurs  certain  expenses,  is  entitled,  if  a  promise 
can  be  inferred  from  the  facts,  to  be  reimbursed.^  And,  as  we 
have  seen,  and  will  hereafter  see  more  fully,*  a  party  who  deal- 
ing with  another  misleads  such  other  to  the  latter's  injury  by 
the  negligent  use  of  words,  may  be  held  liable  for  the  damage 
thereby  inflicted.* 

1  See  Wh.  on  Neg.  §§  780-793.  worth,  L.  R.  5  Ex.  D.  96,  to  the  effect 

<  Infra^    §    1053.      As    illastrating  that   a  party  maj  bj  begUgence   be 

estoppel  by  negligence  in  relation  to  preolnded  from  taking  advantage    of 

negotiable  paper  may  be  noticed  Foster  tlie  defence  of  forgery ;    and,  to  the 

v.  Mackinnon,  L.  R.  4  C.  P.  704,  where  same    effect,   see    Rudd  v.  Matthews, 

the  court  said:   '*If  a  man  write  his  Sup.   Ct.   Ky.    1881.      That    a   party 

name  across  the  back  of  a  blank  bill,  drawing    a    check     carelessly    binds 

stamp  and  part  with  it,  and  the  paper  himself   to  the  bank,   see   Young  v. 

is  afterwards  improperly  filled  up,  he  Grote,  4  Bing.  253. 

is  liable  as  indorser.     If  he  write  it  •  Supra^  §§  707,  753,  1045. 

across  the  face  of  the  bill,  he  is  liable  ^  lf\fTay  §§  1054-6. 

as  acceptor,  when  the  instrument  has  *  Ihering  gives  as  a  further  illustra- 

once  passed  into  the  hands  of  an  inno-  tion  of  the  principle  in  the  text  a  case 

cent  indorsee  for  value  beford  maturity,  in  which  an  order  was  sent  for  an  In- 

and  liable  to  the  extent  of  any  sum  dian>Root  Lexicon,  which  had  been  ad- 

which  the  stamp  will  cover."     Where  vertised,  under  the  impression  that  it 

there  is  no  stamp  act,  the  liability  is  treated  of  *' roots"  in  the  vegetable 

unlimited.   See  London  Bank  v.  Went-  world.   Supposing  this  mistake  vitiated 
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§  1052.  We  have  seen  that  a  party  employing  a  telegraph 
company  is   boand    by  the  message  the  company 
delivers.*    The  same  principle  would  make  the  prin-  pU)%g™n 
cipal  liable  on  an  invalid  bargain  his  agent  makes  ^^}^S 
for  him  within  the  range  of  the  agent's  authority ;   latter's 
and  would  also  make  him  liable  for  the  agent's  neg-  °«^^*«f^^^^- 
ligence  under  such  circumstances.'    The  invalidity  of  the 
bargain  would  not  relieve  the  principal  in  such  cases.    So,  as 
we  will  see,  a  party  who  negligently  contracts  to  do  something 
for  another  for  whom  he  is  not  authorized  to  act,  is  liable  to 
the  promisee  for  any  damages  incurred  by  the  latter  through 
the  former's  error.' 

§  1058.  In  all  cases  based  on  the  negligence  of  the  defen- 
dant, the  plaintiffs  contributory  negligence  is  to  be  ^ 
taken  into  account.^  Thus  in  an  action  against  an  torynegu. 
infant  for  negligently  representing  himself  to  be  of  beukenin- 
full  age,  it  would  be  a  defence,  as  we  have  seen,  that  ^  ^^count. 
the  promisee  ought  to  have  been  put  on  inquiry  by  the  infant's 
appearance;^  and  the  same  conclusion  would  be  reached  in  all 
cases  in  which  the  promisee,  if  he  exercised  ordinary  vigilance, 
would  have  made  inquiries  which  would  have  shown  the  error.* 

§  1054.  Suppose  A.  represents  to  me  that  he  is  authorized 
to  make  with  me  a  particular  bargain,  and  suppose 
that  on  the  faith  of  such  bargain,  I  make  certain   in  ^lu 
disbursements  or  receive  certain  detriment;  can  I  J^Jj^^j^^ 
recover   compensation   for    these  losses  from  A.?  unauthor- 
There  is  no  question  that  I  can  in  cases  of  fraudu- 
lent misrepresentation,^  and  there  is  equal  reason  to  hold  that 
A.  would  be  liable  to  me  for  a  negligent  misstatement  of  a  fact 
as  to  which  A.  ought  to  have  known  the  truth.*    Hence  a  tele- 
graph company  would  be  liable  for  failure  to  transmit,  in  ac- 

a  contract  for  the  purchase  of  such  a        *  SuprOf  §§  1043    et   teq,;  infra,   § 
hook,  the  partj  ordering  wonld  nerer-    1064. 


theless  he  r^aired  to  reimhurae  the 
hookseller  for  anj  damages  he  may 
hare  negligently  incurred  in  executing 
the  order. 

I  Bee  tupra,  §  27. 

*  Bee  Wh.  on  Neg.  §§  756  tt  aeq. 
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Wh.  on  Neg.  §§  300  et  aeq. 
See  supra,  §§  53,  1047. 
Supra,  §  246. 
See  supra,  §§  232  et  seq, 
Siqtra,  H  241,  1043. 
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cordance  with  its  published  terms,  a  telegram  left  with  it.*  It 
should  be  added,  that  in  such  cases  an  action  might  be  sustained 
on  an  implied  contract  against  the  party  in  accordance  with 
whose  invitation  work  was  done  or  money  expended.' 

§  1055.  Liability  on  advertisements  has  been  already  dis- 
tinctively considered  ;  and  it  has  been  seen  that  if  a 
pjMtiMad-  P*^^^y  advertises  a  reward  for  certain  services,  or 
vertisinu  offers  by  public  notice  to  do  or  give  certain  things 
making  in  exchange  for  a  quid  pro  quo  to  be  rendered,  the 
offers!  performance  of  the  services  or  the  rendering  of  the 

quid  pro  quo  estahWsheB  BL  contractual  relation  with 
the  party  making  the  offer.*  Suppose,  however,  that  no  such 
contractual  relation  is  established ;  is  not  the  party  making 
the  offer  liable  in  damages  to  parties  who  without  negligence 
incur  loss  by  acting  on  it  7  The  affirmative  is  maintained  by 
Ihering  with  strong  reason.^  In  this  view  a  common  carrier  ad- 
vertising that  he  would  carry  passengers  to  a  particular  point 
on  a  particular  day,  would  be  liable  to  parties  for  damages  they 
sustained  by  his  failure  to  be  ready  at  the  designated  time.^ 

§  1056.  The  principle  before  us  will  sustain  the  rulings  by 
And  80  of  'w^ich  telegraph  companies  have  been  held  liable  for 
telegraph  failure  in  discharge  of  duty.  This  cannot  be  put  on 
pan  es.  ^j^^  basis  of  abusc  of  general  duty,  or  abuse  of  fran- 
chise, as  it  is  sometimes  called,  since  a  third  party,  having  no 
business  connection  with  the  company  its  to  a  particular  mes- 
sage transmitted  by  the  company,  cannot  sue  the  company  for 
damages  he  has  sustained  in  consequence  of  misstatements  in 
such  message.  It  is  otherwise,  however,  as  to  a  party  who  has 
entered  into  a  contractual  relation  with  the  company  by 

>  Wh.  on  Neg.  §  766 ;  tn/ra,  §  1056.  erer,  as  tAere  is  acceptance,  or  such 

*  See  suprOf  §§  707,  756.  action  on  the  proposal  as  is  equivalent 

*  See  supra,  §  24.  to  acceptance,  then  the  party  so  accept- 

*  Op.  cit.  418.  ing  maj  have  redress  from  the  proposer 

*  Supra,  §§  25,  800 ;  see  Wh.  on  Neg.  in  case  either  the  contract  is  not  com- 
§§  662,  810.  The  dntj  of  dXUgenHa  in  plied  with,  or  the  party  imposed  on  is 
anUrahendOf  so  argues  Ihering,  does  not  subjected  to  injury  by  an  iUusory  con- 
begin  until  acceptance.  When  a  pro-  tract.  As  soon,  therefore,  as  a  party 
posal  is  still  unacted  on,  the  party  ad-  takes  action  on  a  general  proposal,  he 
dressed  has  no  claim  against  the  party  has  a  claim  against  the  proposer.  See 
making  the  pro}>osal.    As  soon,  how-  tt^pra,  §  24. 
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making  or  accepting  the  company  as  his  agent  for  the  trans- 
mission  of  information.  Hence,  a  telegraph  company  is  liable 
to  the  sender  and  to  the  receiver  of  messages  which  it  negli- 
gently misinterprets  ;^  and  wherever  it  assumes  the  duty  of 
communicating  with  a  particular  person,  and  that  duty  is 
accepted  by  such  person,  then  he  may  maintain  an  action 
against  the  company  for  negligence  in  performance  of  the 
duty.'  It  is  true  that  a  sendee,  as  we  have  seen,  cannot  main- 
tain an  action  against  the  company  for  non-delivery  of  a  mes- 
sage without  first  proving  an  offer  accepted  by  him,  to  deliver 
to  him  the  particular  message  ;^  but  as  soon  as  such  an  offer  is 
made  (and  that  it  has  been  made  may  be  inferred  from  prior 
dealings  as  well  as  from  the  reception  of  the  telegram)  and 
accepted,  by  being  acted  on,  an  action  will  lie  against  the  com-* 
pany  by  a  party  thus  entering  into  contractual  relations  with 
it.  Hence,  a  telegraph  company  has  been  held  liable  to  the 
receiver  for  its  negligence  in  sending  a  dispatch  in  the  name 
of  a  cashier  who  the  operator  ought  to  have  known  did  not 
authorize  the  use  of  his  name.^ — These  distinctions  are  of 
peculiar  importance  in  view  of  the  imperfections  attending 
the  transmission  of  intelligence  by  telegraph.  (1)  The  senders 
of  messages,  in  order  to  diminish  expense,  and  sometimes  to 
hide  their  meaning  from  the  eye  of  strangers,  confine  them* 
selves  to  general  terms,  or  use  simply  catchwords  or  signs 
which  are  open  to  constant  misconception.  They  write  often 
in  a  hurry ;  and  when  they  write  deliberately  they  are  pecu- 
liarly apt  to  subordinate  the  sense  in  which  a  word  will  be 
accepted  to  the  sense  which,  after  long  pondering,  they  attach 
to  it.  (2)  In  the  translation  of  words  into  telegraphic  signs, 
disturbing  influences  constantly  intervene.  It  has  been  fre- 
quently noticed  that  blunders  will,  in  the  most  inexplicable 
way,  creep  into  print,  notwithstanding  the  supervision  of  the 

>  See  gupra,  §  27 ;  and  see  Bigelow,  *  Supra,  §  791.  See,  however,  discos- 
Cases  on  Tort,  621.  sion  in  Big.  Lead.  Cas.  on  Torts,  621. 

«  Supra,  §  791 ;  Wh.  on  Neg.  §§  756-  *  Elwood  v.  Tel.  Co.,  45  N.  Y.  549 ; 

7 ;  New  York  Tel.  Co.  v,  Drjbnrg,  35  8.  P.  as  to  liability  for  sending  a  false 

Penn.  St.  303  Aikin  v.  Tel.  Co.,  5  S.  C.  message.  Bank  of  Cal.  v,  Tel.  Co.,  52 

358 ;  De  la  Orange  v.  Tel.  Co.,  25  La.  Cal.  280 ;  and  see  tupra,  §  791. 
An.  383. 
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most  careful  proof-reading.  But  the  chances  of  involuntary 
transmission  of  words,  as  well  as  of  intentional  corruption, 
is  far  greater  with  telegraphic  operators  than  it  is  with 
printers.  A  telegraphic  operator  works  from  manuscript 
peculiarly  obscure,  with  no  subsequent  proof-reading;  and 
a  telegraphic  operator,  instead  of  transferring  words  to  per- 
manent  type,  puts  them  into  signs  which  instantaneously 
vanish  from  his  eye.  These  signs,  also,  have  not  the  sharp 
differential  features  of  printed  words.  They  are  dots  and 
strokes,  liable  to  be  mistaken  for  each  other;  and  there  are 
some  words  of  which  the  signs  are  so  similar  as  to  cause  them 
to  be  frequently  interchanged.  (8)  The  receiving  operator  not 
•only,  as  in  the  last  case,  may  misunderstand  the  signs,  but  may 
"write  them  in  such  a  way  that  his  writing  may  be  misinter- 
preted.— ^The  consequence  of  these  various  disturbing  influences 
is,  that  the  proportion  of  errors  in  telegraphic  communications 
is  far  greater  than  in  any  other  documents  subject  to  judicial 
•criticism.  In  view  of  the  large  and  growing  amount  of  busi- 
ness transacted  by  telegraph,  it  is  important  to  keep  the  prin- 
•ciples  heretofore  stated  in  this  connection  in  mind.  These 
principles  are :  (1)  A  telegraph  company  is  agent  for  the  party 
sending  through  it  a  dispatch  ;^  and  also  of  the  receiver,  as 
soon  as  he  enters  into  contractual  relations  with  the  company. 
(2)  The  sender  of  a  message  is  liable  to  the  sendee  for  damages 
sustained  by  the  latter  from  acting  on  the  message  as  deliv- 
ered ;  and  the  telegraph  company  is  liable  to  the  sender  if  to 
its  negligence  the  error  is  imputable.' 

I  Supraf  §  27.  saUj  throughout  the  telegraphing 
'  The  foUowing  is  from  an  instructire  world,  is  the  best  for  the  purpose  that 
article  in  Blackwood's  Mag.  for  April,  has  been  devised :  and  we  presume 
1881|  Eng.  ed.  vol.  129,  pp.  469  et  seq.:- —  that  it  is  not  likely  now  to  be  improved 
**  In  anjr  system  of  symbols  for  letters,  upon.  And  yet  there  are  many  words 
consisting  of  such  simple  elements  as  which  are  so  perilously  alike  that  errors 
the  telegraph  alphabet  does — viz.  dots  in  them  are  sure  to  recur  from  time  to 
and  dashes — ^it  is  inevitable  that  there  time.  To  name  but  one  instance, 
should  be  considerable  similarity  be-  *  bad'  and  '  dead'  are  composed  of  the 
tween  the  8ym1x>ls  of  some  words — a  same  number  of  dots  and  dashes,  the 
aimilarity  which  is,  of  course,  pro-  sole  difference  being  that  there  is  in 
ductive  of  mistakes.  We  may  take  it  'dead'  a  'space'  or  pause  wanting  in 
that  the  Morse  system  of  telegraph  '  bad' — ^a  difference  so  slight  as  to  re- 
symbols,  baying  been  adopted  univer-  quire  the  nicest  perception  to  distin- 
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gnish  it.  .  .  .  But  it  is  short-Bighted  a  curious  collection  of  telegraph  blnn- 
policj  to  make  the  wording  obeoure,  in  ders,  illustrative  of  the  three  categories 
order  to  frustrate  hypothetic  official  we  have  mentioned.  The  names,  we 
onriofiitj.  If  secrecy  is  important,  it  need  scarcely  remark,  are  in  all  cases 
would  be  better  to  use  a  cipher.  In  fictitious.  The  first  category,  as  we 
the  majority  of  cases,  however,  the  have  said,  consists  of  blunders  of  sheer 
true  plan  is  to  take  the  officials  into  guessing ;  and  these  in  their  turii  may 
your  confidence,  and  write  your  message  be  subdivided  into  two  classes  :  Ist. 
in  such  guise  that  he  who  runs  may  Those  in  which  the  different  idea  oon- 
rnad.  As  an  illustration  of  the  ingenu-  veyed  is  an  allied  or  a  cognate  idea,  or 
ity  with  which  people  will  express  a  widely  different  idea ;  and  2d.  Those 
themselves,  as  if  for  the  very  purpose  in  which  the  different  idea  conveyed  is  • 
of  defeating  their  own  object,  we  may  the  exact  opposite  to  the  original  idea, 
cite  the  following :  A  lady,  some  short  Let  us  take  those  in  which  a  cognate 
time  since,  telegraphed,  *Send  them  or  a  widely  different  idea  is  given, 
both  thanks,'  by  which  she  meant,-  Here  we  have:  'Send  three  tons  lin- 
'Thank  you;  send  them  both'  (the  seed  ot'i,'  transmitted  as  'Send  three 
*  both'  referred  to  two  servants).  The  tons  linseed  meal.* — *  Please  to  send  fif- 
telegram  reached  its  destination  as  teen  toa^^oru  of  Burgle  daily  till  further 
*■  Send  them  both  back,'  thus  making  orders,'  transmitted  as  '  Please  to  send 
sense  as  the  official  mind  would  under-  us  fifteen  tons  of  Burgle  daily  till  fur- 
stand  it,  but  a  complete  perversion  of  ther  orders.' — '  Send  us  ttoo  waiters,* 
the  meaning  of  the  writer.  ,  .  .  We  transmitted  as  *  Send  us  twenty  wait- 
may  roughly  classify  the  different  kinds  ers.' — 'Warmest  sympathy  to  Ellen 
of  errors  perpetrated  by  the  telegraph  and  yourself  in  your  sad  loss,'  trans- 
into:  1st.  Errors  which  are  due  to  mitted  as  'Warmest  congratulcttions  to 
pure  guessing — sheer  carelessness,  we  Ellen  and  yourself  in  your  sad  loss.' — 
may  call  it — against  which  nothing  is  « Ask  Lady  Grantly  if  Cox  can  read 
proof.  2d.  Errors  closely  akin  to  the  aloud,'  etc.,  rendered  as  'Ask  Lady 
first,  but  in  which  the  first  letter  Qrantly  if  you  can  read  aloud,'  etc. — 
or  two  are  common  to  both  words.  <  Coz'  seems  to  have  rather  an  unfor- 
3d.  There  are  errors  due  to  the  simi-  tunate  tendency  to  be  converted  into 
larity,  more  or  less  great,  between  the  *you,'  for  here  is  another  case  of  it: 
signals  of  different  words.  Obvious-  <  Have  just  written  to  Coz  to  send  no 
ness  of  meaning  will  often  help  to  pre-  more  milk,'  was  rendered  » Have  just' 
venf  these  also.  written  to  you  to  send  no  more  milk." 
"  We  will  now  present  to  the  reader 
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served, §  1063. 

Whether  exclusive  privileges  are  open 
to  revision  is  a  matter  of  public  pol- 
icy, §  1064. 

Charters  subject  to  reservation,  § 
1066. 


Grants  to  municipal  corporations  may 

be  revoked,  §  1066. 
Laws  modifying  remedies  are  oonsti- 

tutional,  §  1067. 
State  discharges  do  not  bind  citizena  of 

other  states,  §  1068. 
Marriage  not  within  the  limitation,  § 

1069. 
And  so  as  to  torts,  §  1070. 
Tenure  of  public  office  may  be  modified 

by  law,  but  not  specific  contracts,  § 

1071. 


§  1061.  The  tenth  section  of  the  first  article  of  the  consti- 

Motives  of  tution  of  the  United  States  provides  that  *^  no  state 
Umitation.     gjjj^j|  ^^^    ^     ^    ^    ^^y  jj^^  impairing  the  obligation 

of  contracts."  The  motives  for  the  introduction  of  this  clause, 
we  learn  from  the  debates  and  from  contemporaneous  exposi- 
tion, were  (1)  the  maintenance  of  the  sanctity  of  contracts ; 
(2)  the  preservation  inviolable  of  interstate  trade ;  and,  (3) 
the  vindication  of  the  inherent  right  of  contracting  (and  it  is 
important  to  consider  this  in  connection  with  recent  legisla- 
tion limiting  the  right)^  as  a  primary  prerogative  of  freedom.' 


>  iS^ra,  §§  325,  394. 

*  In  Oebhard  v.  R.  R.,  17  Blatch.  416, 
a  Canada  statute  reducing  the  interest 
on  the  bonds  issued  by  a  Canada  railroad 
corporation,  was  declared,  so  far  as  con- 
cerns parties  not  assenting  to  the  re- 
duction, to  be  void  as  '*  repugnant  to 
the  fundamental  principles  of  justice." 
But  see  League  v,  De  Young,  11  How. 
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185.  That  a  state  constitution  is  a 
'*law"  under  the  limitation,  see  Keith 
V.  Clark,  97  U.  S.  454 ;  Lehigh  Valley 
R.  R.  V,  McFarlan,  31  N.  J.  £q.  706 ; 
Hays  V.  Com.,  82  Penn.  St.  518.  That  a 
declaratory  law  overturning  an  accepted 
judicial  construction  of  a  prior  law  is 
void  when  invalidating  a  contract  un- 
der such  law,  see  Lamberton^.  Hogan, 


CHAP.  XXXV.]      CONSTITUTIONAL  LIMITATION,   ETC.  [§  1068. 

§  1062.    To    take    the   limitation    in   its    most    obvious 
and  general  sense,  it  invalidates  all  state  legisla-  jnyaiidates 
tion  which  impairs  contracts  between  individuals.^  state  legia- 
Hence,  legislation   reducing    interest   on   existing   pairing 
debts  is  unconstitutional.*  And  so  is  legislation  pro-  between 
vidino^  for  the  extinction  of  antecedent  irredeem-  *n<Jiv*d- 
able  ground  rents.* 

§  1063.  The  limitation,  also,  invalidates  all  repeals  by  state 
legislatures  of  grants  of  franchises  or  of  estates,  unless 
the  right  of  repeal  be  reserved  in  the  grant.    Hence,  a^i^repwiia* 
a  charter  by  a  state  legislature  granting  franchises  to  ^f^,J®  ^^ 
a  college,  without  such  a  reservation,  cannot  be  con-   of  grants  of 

franchises 

stitutionally  repealed/    Nor  when  a  charter  pro-    orofes- 
vides  that  the  lands  of  a  college  shall  not  be  taxed,   lew  tho'^ 
can  this  provision  be   repealed.*    Bank  charters,  ^faUgV^ 
conveying  certain  banking  privileges  to  the  bank   served  in 
corporation,  are  so  far  within  the  limitation  that      ^^^^  • 
those  privileges  cannot  afterwards,  by  mere  arbitrary  legis- 

2  Barr,  22 ;  Reiser  v.  Savings  Fund,  39  majoritj  of  the  Judges  of  the  supreme 
Penn.  St.  137 ;  Haley  v,  Phil.  68  Penn.  court  of  the  United  States  that  an  aot 
St.  45.  of  the  legislature  of  South  Carolina 
*  Williams  v.  Bruffy,  96  U.  S.  176  ;  legalizing  the  suspension  of  specie  pay- 
Murray  r.  Charleston,  96  U.  S.  432 ;  ments  was  unconstitutional ;  that  the 
Edwards   r.    Kearzey,  96   U.  S.   595 ;  legislature  could  do  no  more  than  re- 
Memphis  V,  IT.  S.,  97  n.  S.  293  ;  Reho-  lieve  the  banks  from  the  forfeitures  of 
both  V.  Hunt,  1  Pick.  224 ;  Hestonville  their  charters  ;  but  that  it  could  not 
R.  R.  V.  Phila.,  89  Penn.  St.  210  ;  Rock  relieve  them  from  the  obligation  to  pay 
HillColleget*.  Jones,  47  Md.l;  Ratoliffe  their  debts  in  specie  nor  extend  the 
V.  Anderson,  31  Grat.  105;  see  Wil-  time  for  such  payments.    Waite,  C.  J., 
liams  V.   Louisiana,   103    U.  S.   637;  Strong  and  Bradley,  JJ.,  dissenting; 
Smith  V.  Cleveland,  17  Wis.  656.  Godfrey  v.  Terry,  97  U.  S.  171. 
.     s  Roberts  v.  Cocke,  28  Grat.   207;  *  Palairet's  App.,  67  Penn.  St.  479. 
Cecil  V,  Deyerle,  28  Grat.  775  ;  Pretlow  ^  Dartmouth  College  v.  Woodward, 
V.  Bailey,  29  Grat.  212 ;  see,  however,  4  Wheat.  518  ;  Vlncennes  Univ.  v.  In- 
McAdoo  V.  Smith,  5  Baxt.  695.  A  bank  diana,  14  How.  268 ;  McGee  v,  Mathis, 
in  South  Carolina  suspended  specie  4  Wall.  143 ;  Grammar  School  u,  Bart, 
payments  in  Nov.   1860,   and    never  11  Vt.  632;  Brown  v.  Hummel,  6  Barr, 
after  resumed,  paying  out  its  own  bills  86 ;  University  of  North  Carolina  o. 
for  the  last  time  in  August,  1861,  and  Foy,  1  Mnrph.  58. 
after  that  date  paying  its  debts  only  in  *  Northwestern  University  o.  People, 
oonfederate  money. — It  was  held  by  a  99  U.  S.  309. 
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lative  process,  without  due  judicial  action,  be  withdrawn.* — A 
charter  of  a  railroad  corporation,  also,  cannot  be  repealed 
unless  the  power  be  reserved;'  although  such  corporation, 
when  a  common  carrier,  may,  as  we  will  hereafter  see,  be 
subject  to  limitation  as  such.^  It  must  be  recollected,  at  the 
same  time,  that  charters,  being  grants  of  power  subtracted 
from  the  people  as  a  body  in  favor  of  selected  individuals,  are 
to  be  construed  strictly  so  as  to  pass  no  privileges  which  are 
not  expressly  given.^  An  important  distinction,  also,  is  to  be 
observed  in  this  respect  between  grants  of  franchises  by  a 
state  and  a  contract  between  individuals.  A  compact  between 
individuals  is  from  the  nature  of  things  ephemeral  and  ten- 

1  Qordon  v.  Tax  Court,  3  How.  133 ;  Power  Co.  v,  R.  R.,  23  Pick.  360 ;  En. 

Planters'  Bank  u.  Sharp,  6  How.  301;  field  Bridge  Co.  r.  R.  R.,  17  Conn.  40, 

Curran    v.  Arkansas,   15   How.   304 ;  451 ;  Beekman  t*.  R.  R.,  3  Paige,  45. 

People  V,  Manhattan    Co.,   9  Wend.  That  a  promise  bj  a  legislature  not  to 

'  361 ;  Bank  of  State  v.  Bank  of  Cape  tax  a  particular  franchise  or  propertj 

Fear,  13  Ired.  75.    But  see  Mechanics'  may  be  revoked  was  maintained  in 

Bank  v.  Debolt,  1  Oh.  St.  691 ;  Enoup  Pisoataqua  Bridge  v.  N.  H.  Bridge,  7 

.  V.  Piqna  Bank,  1  Oh.  St.  603,  reversed  ^,  H.  69 ;  Debolt  v,  Ins.  Co.,  1  Oh.  St. 

in  16  How.  369.~By  the  charter  of  the  563 ;  Knoup  r.  Piqua  Bank,  1  Oh.  St. 

Bank  of  Tennessee,   granted  bjr  th^  603 ;  which,  however,  were  reversed  bj 

legislature  of  that  state  in  1838,  it  was  the  supreme  court  of  the  United  States 

provided  that  the  state  should  receive  in  Piqua  Bank  v.  Knoup,  16  How.  369  ; 

the  notes  of  the  bank  in  payment  of  and  see  Armington  v,  Bamet,  16  Vt. 

'  taxes.    By  a  constitutional  amendment  761 ;  Osborne  v.  Humphrey,  7  Conn, 

adopted  in  1865,  it  was  provided  that  335 ;   State  i;.  Hoboken,  43  N.  J.  L. 

the  issues  of  the  bank  during  the  in-  96.     That  where  a  charter  exempts  a 

surrectionary  period  were  void,   and  corporation    from    taxation,    taxation 

their  receipt  for  taxes  was  forbidden,  cannot  subsequently  be  imposed,  see 

It  was  held  by  a  majority  of  the  su-  Northwestern  University  v.  People,  99 

preme  court  of  the  United  States  that  U.  S.  309  ;  Lansing  v.  Muscatine  Co., 

the  amendment  was  void  as  Impairing  12  Int.  Rev.  Reo.  56 ;   1   Dillon,  522. 

the  obligation  of  the  contract  embodied  That  a  statute  giving  precedence  to  the 

in  the  charter.    Keith  v,  Clark,  97  U .  lien  of  taxes  is  constitutional,  see  Ly-* 

8.  454.  decker  v.  Palisade  Co.,  33  N.  J.  Eq. 

*  Greenwood  v.  R.  R.,  S.  Ct.  U.  S.  415.    That  state  taxation  which  abro- 
1882,  25  Alb.  L.  J.  448.  gates  existing  contracts  is  unoonstitn- 

*  That  a  franchise  of  a  bridge  or  ferry  tional,  see  Murray  v.  Charleston,  96  U. 
company  may  be    taken    away,   and  S.  432. 

either  resumed    or    elsewhere   distri-  *  SuprOf   §§   137  et  aeq.  666,    672; 

buted,  upon  compensation  given,  was  Richmond  R.  R.  Co.  v,  Louisa  R.  R. 

held  in  West  River  Bridge  v,  Dix,  6  Co.,   13    How.    81-5  ;    Charles    River 

How.  507;  White  River  Turnpike  Co.  Bridge  v,  Warren  Bridge,  11  Pet.  420. 
v.   R.  R.,  21  Vt.  590 ;  Boston  Water 
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tative ;  the  contracting  parties  soon  die,  and,  at  least  in  a 
generation,  so  far  as  they  are  concerned,  the  engagement 
ceases  to  operate.  But  grants  of  franchises  from  the  state, 
if  under  the  shelter  of  the  limitation  before  us,  are  of  per- 
petual continuance.  No  matter  how  great  may  be  the  change 
of  surrounding  circumstances,  or  how  injurious  these  privi- 
leges may  become  to  the  community  as  a  whole,  they  will 
continue  to  exist  if  so  protected.  Hence  it  becomes  pecu- 
liarly important,  in  applying  the  limitation,  to  keep  in  mind 
the  rule  that  when  there  are  two  equally  probable  construc- 
tions open  to  a  grant  of  a  charter  by  the  sovereign,  the  con- 
struction which  parts  with  the  leaist  portion  of  sovereignty 
is  to  be  preferred.* 

§  1064.  We  have  already  seen  that  the  question  whether 
engagements  restricting  trade  are  to  be  regarded  as 
contracts  depends  upon  public  policy.'    The  same  exciuaive 
distinctions  are  applicable  to  grants  of  exclusive  are  open  to 
privileges.    It  is  true  that  it  has  been  ruled  by  the  "matSr  of 
supreme  court  of  the  United  States  that  a  condition  public 

,  policy. 

in  a  bridge  charter  providing  that  it  shall  not  be 
lawful  to  build  another  bridge  within  the  range  of  two  miles, 
is  a  contract  the  state  cannot  recall.'  But  it  may  be  replied 
that  this  decision  rests  on  a  petitio  principii ;  since,  if  such  an 
engagement  is  unduly  restrictive  of  trade,  it  is  not,  on  the 
reasoning  above  given,^  a  contract,  and  hence  is  not  within 
the  scope  of  the  limitation  before  us.'  On  this  distinction 
may  be  sustained  the  more  recent  rulings  of  the  same  court 

^  Si^f)ra,  §  666.  •  right  to  take  tolls  for  aeyentj  years,  did 

'  Supra,  §§  430  et  seq,  not  give  such   a  franchise  as  would 

'  Binghamton  Bridge  tn  rs,  3  Wall,  make  nnconstitntional    a  subsequent 

51 ;  three  judges  dissenting.  charter  to  a  new  company  to  erect  a 

^  Supra,  §  433.  bridge  within  a  few  rods  of  the  Charles 

*  See  Beer  Co.  v.  Mass.,  97  U.  S.  25  ;  River  Bridge,  although  this  worked  a 

Central  Corporation  v.  Lowell,  15  Gray,  great  diminution  of  the  income  of  the 

106 ;  English  v,  R.  R.,  32  Conn.  240 ;  latter  bridge.    On  this  question  the 

U.  S.  V.  Great  Falls  Co.,  21  Md.  119 ;  supreme  court  of  Massachusetts  was 

Schurmeier  v.  R.  R.,  10  Minn.  82.— In  equally  divided.    S.  C,  7  Pick.  344. 

Charles  River  Bridge  v.  Warren  Bridge,  See  3  Pars,   on  Cont.  536,  citing  as 

11  Pet.  420,  it  was  held  that  a  charter  confirming  the  rule  in  11  Pet.  420  ; 

to  a  company  for  the  building  of  a  West  River  Bridge  v,  Dlx,  6  How.  532 ; 

bridge  over  Charles  River,  giving  it  a  Wliite  River  Co.  v.  R.  R.,  21  Yt.  590; 
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to  the  effect  that  it  is  within  the  power  of  a  state  legislatare 
to  prescribe  restrictions,  not  in  themselves  unreasonable,  ou 
the  charges  of  railroad  corporations  acting  as  common  carriers 
under  charters  granted  by  the  state.^ — ^Two  extremes  are  to  be 
noted  on  the  question  of  legislative  and  judicial  interference 
with  contracts,  whettoBr  contained  in  charters  or  in  transactions 
between  individual  citizens.  On  the  one  side,  a  statute  pro- 
viding that  all  contracts  shall  be  invalid,  would  unques- 
tionably conflict  with  the  constitution.  On  the  other  side,  it 
could  not  be  maintained  that  a  statute  providing  that  ^^con- 
tracts" (inaccurate  as  the  term  in  such  a  case  might  be)  to  do 
an  illegal  act  would  be  invalid,  since  a  bargain  to  do  an  illegal 
act  is  not  a  contract,'  and  hence  not  within  the  protection  of 
the  limitation.  The  same  criticism  may  be  made  as  to  sta- 
tutes providing  that  ^^  contracts"  by  persons  decreed  to  be 
insane  or  spendthrifts,  shall  not  be  valid ;  it  would  be  a 
petitio principii  to  declare  such  bargains  ^'contracts,"  since  the 
question  at  issue  is  whether  such  persons  are  capable  of  con- 
tracting.— Between  these  extremes  lie  a  series  of  intermediate 
cases,  in  which  bargains  have  been  declared  inoperative  as 
against  the  policy  of  the  law.'  How  far  statutes  and  decisions 
which  abrogate  contracts  in  cases  of  this  class  are  in  conflict 
with  the  limitation  of  the  constitution,  is  a  question  which 
must  be  determined  on  the  distinctive  merits  of  each  parti- 
cular case.  There  can  be  no  doubt,  for  instance,  that  statutes 
making  invalid  contracts  for  the  sale  of  intoxicating  liquors 

are  constitutional.^    On  the  other  hand,  there  may  be  serious 

« 

Mohawk  Bridge  v.  R.R.,  6  Paige,  554;  Uniom  Paoifio  R.  R.  v.  U.  S.,  99  U.  S. 

Thompson  v.  R.  R.,  3  Sandf.  Ch.  625 ;  700,  719.    That  in  matters  of  police 

Tackahoe  Canal  Co.  v,  Tuokahoe  R.  the  promotion  of  the  general  welfare  of 

R.,  11  Leigh,  42;  Harrison  v,  Yoang,  the  oommunitj  Justifies  the  modifjing 

9  Ga.  359.    Though  see  distinction  bj  of  a  grant,  see  Phalen  v.  Virginia,  8 

Curtis,  J.,  in  Richmond  R.  R.  o.  Louisa  How.  163 ;  Beer  Company  v.  Massacha- 

R.  R.,  13  How.  71.  setto,  97  U.  S.  25 ;  Vanderbilt  v.  Adams, 

>  Munn  V.   minois,   94  U.  S.  113;  7  Cow.  349;  Hirn  v.  Ohio,  1  Oh.  St.  15 ; 

Chicago,  etc.  R.  R.  v.  Iowa,  94  U.  S.  Pierce  on  Railroads,  468-9. 

155  ;  Peik  v.  R.  R.,  6  Biss.  177 ;  94  U.  •  Supra,  §§  335  et  $eq, 

8.  164  ;  Chicago,  etc.  R.  R.  v.  Ackley,  •  Supra,  §§  414,  430,  442  ei  8eq. 

94  U.  S.  179 ;  Winona,  etc.  R.  R.  i;.  ^  Beer  Company  v.   Massachusetts, 

Blake,  19  Minn.  434 ;  94  U.  S.  180 ;  97  U.  S.  25. 
Stone   V.  Wisconsin,   94   U.   S.   181; 
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doubts  as  to  the  constitationality  of  legislation  annnlling 
contracts  for  the  buying  up  by  middlemen  of  produce  or  other 
commodities.^ — It  may  be  said  that  such  legislation  would  be 
operative,  if  not  as  to  antecedent,  at  least  as  to  subsequent 
contracts.  But  this  would  not  be  true  if  the  effect  be  mate- 
rially to  impair  the  liberty  of  contracting  on  the  part  of  in- 
dividuals. The  question  is  one  of  police.  If  the  bargain 
be  to  do  an  act  in  itself  injurious  to  the  health,  or  morals,  or 
peace  of  the  community,  then  it  may  be  prohibited  in  har- 
mony with  the  provision  before  us.  But  it  cannot  be  pro- 
hibited merely  because  the  state  legislature,  its  object  not 
being  per  se  wrongful  or  prejudicial  to  the  state,  makes  that 
object  illegal. 

§  1065.  In  the  constitutions  of  several  states,  it  is  provided 
that  in  all  charters  granted  by  the  state  the  right  of  charters 
repeal  or  of  amendment  is  reserved ;  and  a  clause  J^^^^*^ 
to  this  effect  is  now  included  in  most  cases  in  char-  **o°>- 
ters  granted  in  states  in  which  no  such  constitutional  restric- 
tion obtains.     In  some  states  such  reservations  are  part  of  the 
general  system  of  legislation,  in  subordination  to  which  all 
charters  are  issued.'    When  such  limitations  exist,  they  con- 
trol all  charters  granted  while  they  are  in  force.' 

1  Supray  §§  442,  453  b.  created  prior  to  that  date,  each  of  which 
'  See  Beer  Co.  v,  Massachasetts,  97  enjoyed  by  its  charter  a  limited  ezemp- 
U.  S.  25 ;  Stanley  v,  Stanley,  26  Me.  tion  from  taxation,  were  consolidated 
191 ;  Jones  Man.  Co.  v.  Com.,  69  Penn.  by  virtue  of  an  act  of  the  state  legis- 
St.  137  ;  State  v,  Qreer,  9  Mo.  Ap.  219.  latnre,  which  authoriied  a  oonsolida- 
See  for  an  examination  of  such  excep-  tion  of  the  stock  of  the  two  companies, 
tions,  Greenwood  v,  R.  R.,  Sap.  Ct.  U.  conferred  upon  the  consolidated  com- 
8.  1882,  25  Alb.  L.  J.  448.  pany  fall  corporate  powers,  and  con- 
*  Harper  v.  Ampt,  32  Ohio  St.  291.  tinued  to  it  the  franchises  and  privi- 
By  the  code  of  Georgia,  private  cor-  leges  and  immunities  which  the  oom- 
porations  are  subject  to  be  changed,  panics  had  held  by  their  original  char- 
modified,  or  destroyed,  at  the  will  of  ters.  It  was  held  by  the  supreme 
the  legislature,  except  so  far  as  forbid-  court  of  the  United  States  (1)  that  by 
den  by  law,  and  in  all  cases  of  private  the  consolidation  the  original  oodl- 
oharters  granted  after  the  adoption  of  panics  were  dissolved  and  a  new  cor- 
the  code,  the  state  reserves  the  right  poration  was  created,  which  became 
to  withdraw  the  franchise  unless  such  subject  to  the  provision  of  the  code ; 
right  be  expressly  negatived  in  the  (2)  that  a  subsequent  legislative  act 
charter.  Some  time  after  this  code  taxing  the  property  of  such  new  cor- 
took  effect,  two  railroad  corporations  poration  as  other  property  in  the  state 
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§  1066.  Grants  to  municipal  corporations,  and  to  other  pab- 
Orants  to  ^^^  Corporations  for  public  purposes,  may  be  revoked 
municipal     as  not  Contracts  within  the  sense  of  the  limitation.* 

corpora-         t    •         i  .  «       . 

tioDB  may  It  18  Otherwise  as  to  grants  of  private  property,  or 
^^^  *  private  franchises,  or  private  trusts.'  The  distinction 
is,  that  while  property  transferred  to  a  municipal  corporation 
cannot  be  recalled  by  the  state,  the  mode  of  the  public  use  of 
such  property  can  be  controlled  by  legislation,  and  to  this  con- 
trol are  subjected  all  franchises  given  to  a  municipal  corpora- 
tion for  public  use.' 

§  1067.  How  far,  under  the  limitation  before  us,  taken  in 
Laws  modi-  connection  with  the  authority  given  to  congress  to 
fying  rema-  euact  a  bankrupt  law,  the  states  can  by  general  legis- 
lation relieve  creditors  from  the  payment  of  debts, 
is  a  question  which  it  is  not  within  the  range  of  the 
present  work  to  discuss  in  detail.  At  present  it  must  be  suffi- 
cient to  say  that  it  is  within  the  constitutional  power  of  the 
states  to  pass  exemption  laws,  exempting  specific  property 
from  execution,  provided  this  does  not  materially  impair  the 
remedy  */  laws  modifying  the  effect  of  antecedent  mechanics' 
liens,  leaving  the  debt  open  to  suit  at  common  law  ;^  laws 
modifying  the  appraising  of  property  on  foreclosure  of  ante- 
cedent mortgages;*  laws  modifying  process  for  antecedent 
debts,  e.  g.^  abolishing  imprisonment  for  debt  f  and  laws  which 
take  away  specific  remedies,  leaving  other  adequate  remedies 
in  force.'    But  a  statute  providing  that  a  sale  shall  not  be 


constitu- 
tional. 


was  taxed  was  not  in  conflict  with  the 
oonstitational  limitation  protecting  con- 
tracts. Atlantic  k  Galf  R.  R.  Co.  v, 
Georgia,  98  U.  S.  359. 

>  Terrett  w.  Taylor,  9  Cranch,  4^\ 
People  V,  Morris,  13  Wend.  325  ;  Trus- 
tees V.  Tatman,  13  111.  27;  Mills  v, 
Williams,  11  Ired.  558;  Wallace  v. 
Sharon,  84  N.  C.  164. 

«  Terrett  v.  Taylor,  9  Cranch,  43; 
Pawlet  V,  Clark,  9  Cranch,  292 ;  Bailey 
V.  New  York,  3  HiU,  N.  Y.  631 ;  Fort 
Plain,  etc.  Co.  v.  Smith,  30  N.  Y.  44. 

•  Bast  Hartford  v.  Bridge  Co.,  10 
How.  511 ;  S.  C,  17  Conn.  79. 
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^  Morse  v,  Goold,  1  Kern.  281 ;  Rock- 
well ».  Hubbell,  2  Doug.  197 ;  Taylor 
V,  Stockwell,  66  Ind.  505 ;  see  Tarpley 
V.  Hamer,  9  Sm.  k  M.  310. 

s  Templeton  v.  Home,  82  111.  491. 

'  Jones  V,  Daris,  6  Neb.  33. 

7  Penniman  tn  re,  103  U.  S.  714 ;  S. 
C,  11  R.  I.  333;  Sturges  v.  Crowin- 
shield,4  Wheat.  122;  Beers  v.  Haughton, 
9  Pet.  359  ;  Ware  v.  Miller,  9  S.  C.  13. 

*  Jackson  v.  Lamphire,  3  Pet.  288 ; 
Bronson  v.  Klnzie,  1  How.  315 ;  Mc- 
Cracken  v.  Hayward,  2  How.  608 ;  Ten- 
nessee V.  Sneed,  96  U.  S.  69  ;  Memphis, 
etc.  R.  R.  p.  Tennessee,  101  U.  S.  337 ; 


CHAP.  XXXV.]       CONSTITUTIONAL  LIMITATION,  ETC.  [§  1067* 

made  under  an  execution  unless  the  property  levied  on  should 
bring  two-thirds  of  a  valuation  attached  to  it  by  appraisers, 
has  been  held  unconstitutional  in  respect  to  debts  incurred 
prior  to  the  passage  of  the  act  ;^  and  so  of  a  statute  relieving 
a  bank  from  the  duty  of  paying  specie  on  its  notes.'  And 
state  insolvent  laws, undertaking  to  discharge  antecedent  debts, 
are  inoperative,'  and  so  are  laws  so  far  exempting  the  debtor's 
property  from  execution  as  materially  to  impair  his  liability 
for  antecedent  debts,^  and  staying  execution  for  any  extended 
period  on  antecedent  debts,^  or  putting  other  material  obstacles 
in  the  way  of  their  collection,*  or  virtually  precluding  recovery 
on  them.^ 


state &.  GaiUard,  II S.  C.  309 ;  lOI  U.  S.  prived  the  ooart  of  jariBdiotion  to  pro- 

433 ;  Louisiana  v.  New  Orleans,  102  U.  oeed,  and  was  not  in  violation  of  the 

S.  203 ;  Koshkoning  i;.  Burton,  104  U.  S.  contract  clause  of  the  constitution  of 

668 ;  Newark  Savings  Inst,  v,  Forman,  the  United  'States.      South  &  North 

33  N.  J.  £q.  436 ;  Long's  Appeal,  87  Ala.  R.  R.  Co.  v.  Alabama,  101  U.  S. 

Penn.  St.  114;  Richardson  v.  Arkin,  832.    See  Memphis,  etc.  R.  R.  v.  Ten- 

87  111.  138 ;  Watts  v.  Everett,  47  Iowa,  nessee,  101  U.  S.  337. 

269 ;  Northwest.  Ins.  Co.  v.  Neeves,  46  ^  McCracken  v.   Hajward,  2  How. 

Wis.  147;   Whitehead  v.  Latham,  83  608. 

N.  C.  232 ;  Home  v.  State,  84  N.  C.  «  Godfrej  v,  Terry,  97  U.  S.  171. 

362;  Carnes  v.  Red  River  Parish,  29  *  Sturges  v.  Crowninshield,  4  Wheat. 

La.  An.  608 ;  Vance  v,  Vance,  32  La.  122 ;  Farmers',  etc.  Bank  v.  Smith,  6 

An.  186.  Wheat.  131 ;  Ogden  v.  Saunders,  12 

A  state  funding  act,  which  excludes  Wheat.  213 ;  Planters'  Bank  v.  Sharp, 

from  its  operation  certain  bonds,  sup-  6  How.  301 ;  aliter  as  to  debts  after  the 

posed  to  be    tainted  with  illegality,  passage  of  the  act,  Eckstein  v,  Shoe- 

until  their  legality  is  established  in  maker,  3  Whart.  15. 

court,  is  not,  although  affecting  bona  ^  Lewis  v,  Lewis,  47  Penn.  St.  127 ; 

fide  holders,  lu  conflict  with  the  llmi-  Baldwin  v,  Flagg,  43  N.  J.  L.  495 ; 

tation.     New  York  Guaranty  Co.  v.  Barnes  v.  Barnes,  8  Jones  L.  366 ;  Wil- 

Board  of  Liquidation,  U.  S.  Sup.  Ct.  son  v.  Brown,  58  Ala.  62. 

1882;  4  Morris.  Trans.  508.  •  McClain    v,  Easly,  4  Bazt.   520; 

Where  the  statute  of  Alabama  sub-  Bunn  v.  Gorgas,  41  Penn.  St.  441 ; 
Jecting  the  state,  to  suit  in  its  own  Williams's  Appeal,  72  Penn.  St.  214. 
courts  was  in  force  at  the  time  when  a  <  U.  S.  v.  Lincoln  Co.,  5  Dill.  184  ; 
contract  with  it  was  made  and  a  suit  U.  S.  v,  Johnson  Co.,  5  Dill.  207 ;  West, 
thereon  brought,  but  the  functions  of  Ark.  Bk.  v,  Sebastian  Co.,  5  Dill.  414; 
the  courts  were  essentially  those  of  a  Olmstead  v.  Kellogg,  47  Iowa,  460 ; 
board  of  audit,  and  the  plaintiff  had  McCracken  t*.  Moody,  33  Ark.  81. 
no  means  of  enforcing  the  payment  of  a  '  People  v.  Otis,  24  Hun,  519  ;  Ed- 
Judgment  or  a  decree  in  his  favor,  it  was  wards  v,  Eearzey,  96  U.  S.  595;  New 
held  that  the  repeal  of  the  statate  de-  Orleans  v.  City  Hotel,  28  La.  An.  423. 
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§  1069.]  CONTRACTS.  [CHAP.  XXXV. 

•  

§  1068.  Whether  a  state  law  discharging  under  insolvent 

procedure  binds  contracts  elsewhere  to  be  performed, 

chirgM  do    ^^  ^^^  parties  to  which  are  elsewhere  domiciled,  are 

citiaeiwof    ^^^^^^^^"8  which  are  discussed  in  another  work.    It 

other  may  be  here  stated  that  a  state  has  a  rischt  to  bind 

states.  •  .  • 

its  domiciled  citizens,  and  all  other  consenting  par- 
ties, so  far  as  concerns  future  contracts,  by  legislation  of  this 
character,  but  not  other  persons.  It  is  also  settled  that  par- 
ties domiciled  in  other  states,  whether  contractors  or  endor- 
sees or  purchasers,  are  not  barred  by  such  insolvent  discharges 
from  the  fact  that  the  debt  is  payable  in  the  discharging 
state.^  But  where  there  is  a  contract  between  two  citizens  of 
the  same  state,  one  of  whom  subsequently  removes  to  another 
state,  the  removal  does  not  relieve  the  creditor  removing  from 
an  insolvent  discharge  by  the  first  state.' 

§  1069.  It  is  agreed  on  all    sides  that  marriage  is  not 

within  the  limitation  before  us.  Divorces  may  be 
notwii^in  granted  by  states  having  jurisdiction  irrespective 
tton!*"***^    of  the  question  of  the  place  where  the  marriage  was 

solemnized.' 


1  Wh.  Conf.  of  Laws,  2d  ed.  §§  525  right  to  sue  thereon.    Of  that  right  he 

ei  $eq,f  and  oases  there  cited.  could  not  he  deprived  hy  the  insolvent 

'  Stoddard  v,  Harrington,  100  Mass.  law  of  Massachusetts  without  his  oon- 

87 ;  and  see  generally  Baldwin  v.  Hale,  sent.   He  did  not  give  such  consent  hy 

1  Wal.  223.  the  making  of  a  contract  in  this  com- 

In  Guernsej  v.  Wood,   130   Mass.  monwealth,    either     hy    himself    or 

503,  A.,  the  agent  of  C,  the  plaintiff,  through  an  agent,  even  if  the  contract 

a  resident  of  Pennsylvania,  sold  goods  is  to  he  performed  here.     "  The  fact 

in  Massachusetts  to  defendant,  a  resi-  that  the  certificate  of   discharge  oh- 

dent  there,  who  supposed  A.  to  he  P.,  tained  hj  the  defendant  under  that 

the  principal.    Afterward  D.,  who  had  law  might  have  heen  pleaded  in  har  of 

not  paid  for  the  goods,  was  discharged  an  action  brought  hj  the  agent  cannot 

fh>m  liability  for  his  debts  under  the  make  it  available  in  this  action  brought 

insolvent  law  of  Massachusetts.     G.  by  the  principal,  who  is  not  a  citizen 

did  not  consent  to  the  discharge  or  of  the  commonwealth  and  is  not  bound 

take  part  in  the  proceedings  therefor,  by  that  law.''   The  court  (Gray,  C.  J., 

In  an  action  by  C.  to  recover  the  price  giving  the  opinion)  relied  on  Baldwin 

of  the  goods,  it  was  ruled  that  the  dis-  v.  Hale,  1  Wall.  223 ;  Baldwin  i;.  Bank 

charge  could  not  be  set  up  by  D.  the  of  Newbury,  id.  234 ;  Kelley  v.  Drury, 

defendant.    The  contract,  it  was  ar-  9  Allen,  27 ;  Ilsley  v.  Merriam,  7  Gush, 

gued,  being  in  fact  made  by  the  plain-  242 ;  Fessenden  v.  Willey,  2  Allen,  67. 

tUTs  agent  in  his  behalf,  he  had  the  •  Wh.  Gonf.  of  Laws,  §§  223  e<  to?. 
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CHAP.  XXXV.]       CONSTITUTIONAL  LIMITATION,  ETC.  [§  1071. 

§  1070.  Claims  arising  from  torts  {e.  g.^  damage  to  property 
by  a  mob,  for  which  a  prior  statute  had  created  re-   And  so  as 
Bponsibility),  are  not  within  the  limitation;   and   ^^'^• 
statutes  modifying  such  responsibility  are  constitutional.^ 

§  1071.  Ifor  do  the  engagements  made  by  state  or  munici- 
pality with   public  officers  constitute  a  contract   Tenure  of 
within  the  purview  of   the  limitation  before  us.   public  of- 
The  salaries  of   such  officers  may  be  reduced  or  modified  by 
their  terms  of  office  closed  by  action  of  legislature,  i^ciSc ''^^ 
of  municipality,  or  of  constitutional  convention.*  contractB. 
On  the  other  hand,  a  contract  between  a  state  and  a  party, 
whereby  he  is  to  perform  certain  duties  for  a  specific  period, 
at  a  stipulated  compensation,  is  so  far  within  the  protection 
of  the  limitation  that  he  cannot  be  deprived  of  such  compen- 
sation by  the  repeal  of  the  statute  under  which  the  contract 
was  made.' 

>  state  V.  New  Orleans,  32  La.  An.  Com.  v,  Mann,  5  W.  &  S.  418  ;  Barker 

709.  V.  Pittsburgh,  4  garr,  49 ;  Whittington 

•  Butler  v.  Pennsylyania,  10  How.  v.  Polk,  1  Ear.  k  J.  236 ;  McBlalr  v. 

402;  Warner  V.  P^ple,  2  Denio,  272 ;  Bond,  41   Md.  137;   Toledo  Bank  v. 

Conner  v.  N.  Y.  2  Sandf.  355 ;  1  Seld.  Bond,  1  Oh.  Si.  622. 
285 ;  Com.  v.  Baoon,  6  S.  &  R.  322 ;        •  Hall  v.  Wisconsin,  103  U.  S.  6. 
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ABANDONED  CONTRACT,  when  quantum  meruit  lies,  712. 

ABANDONMENT,  notice  of,  when  required,  569. 

ABATEMENT,  of  action  for  non-joinder  or  misjoinder,  822,  824  et  seq, 

ABBREVIATIONS,  explanation  of,  634,  689. 

**ABOUT,"  meaning  of  word,  902. 

ABSORPTION  OF  STAPLE,  when  void,  442. 

ACCEPTANCE,  effect  of: 

acceptance  of  services  or  goods  may  amount  to  a  contract  to  pay  for  them, 
7.     (See  Implied  Contracts.) 

contracts  resolvable  into  proposal  and  acceptance,  8. 

proposal  not  to  bind  beyond  reasonable  time,  9. 

when  rejected  a  proposal  is  exhausted,  9  a. 

until  accepted  a  proposal  may  be  revoked,  but  not  afterwards,  10.  - 

place  of  acceptance  is  place  of  contract,  20. 

time  of  acceptance  is  time  of  contract,  21. 

assent  must  be  definite;  mere  non-refusal  is  not  enough,  22.     (See  Pro- 
posal.) 

may  be  implied  from  facts  of  case,  707-9. 
ACCEPTANCE  OF  BILL.     (See  Bill  of  Exchange;   Nbgotiablr 

Paper.) 
ACCEPTANCE  OF  DEED,  need  not  be  formally  notified,  688. 
ACCEPTANCE  OF  LESS  AMOUNT,  when  satisfaction,  997.     (See  Ac- 
cord AND  Satisfaction.) 
^* ACCIDENT,"  meaning  and  scope  of  term,  S08-9.     (See  Casus;  Neces- 
sity.) 

when  not  preventing  payment,  714. 
ACCOMMODATION  PAPER.     (See  Negotiable  Paper.) 
ACCORD  AND  SATISFACTION. 

accord  and  satisfaction  is  agreement  to  accept  in  satisfaction  for  a  debt 
something  received,  996. 

acceptance  of  less  amount  is  no  satisfaction  without  release,  997. 

accord  and  satisfaction  with  one  joint  creditor  or  debtor  releases  all,  998. 

accord  without  satisfaction  no  bar,  999. 

unliquidated  debt  for  larger  amount  may  be  discharged  on  receipt  of  smaller 
amount  in  cash,  1000. 
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ACCORD  AND  SATISFACTION— (conanwd). 

any  additional  weight  turns  tbe  scale,  1001. 

anticipation  of  time  or  change  of  place  may  be  sufficient,  1002. 

an  agreement  to  take  a  lesser  amount  secured  is  an  accord  and  satisfaction 
when  security  is  received,  1 003. 

acceptance  of  third  party  as  security  amounts  to  novation,  1004. 

when  other  creditors  release,  composition  may  be  accord  and  satisfaction, 
1006. 

goods  or  labor  may  be  taken  in  satisfaction,  1006. 

part  payment  by  judgment  and  execution  may  satisfy,  1007. 

payment  by  a  stranger  may  be  accord  and  satisfaction,  1008. 
ACCOUNT  STATED. 

where  debt  is  admitted,  promise  to  pay  is  implied,  774. 

an  account  may  be  evidence  in  favor  of  party  stating,  775. 

account  stated  proved  by  parol,  776. 

no  defence  that  indebtedness  was  merely  equitable,  777. 

account  stated  not  conclusive,  778. 

admission  must  be  specific,  779. 

account  settled  between  parties  establishes  only  balance  due,  780. 
ACCOUNTS,  where  open  to  overhauling,  192. 

appropriation  of  payments  to,  933. 
ACQUIESCENCE,  in  a  voidable  bai^in,  effect  of,  284. 

may  amount  to  estoppel,  6,  202  a,  1048. 

in  cases  of  duress  or  influence,  144,  157  «^  seq, 
**  ACT  OF  GOD,"  meaning  of  term,  308.     (See  Casus.) 
ACT  OF  LEGISLATURE,  when  barring  contract,  305. 
ACTION. 

compromise  of,  a  good  consideratipn,  532. 

so  of  forbearance,  532. 

principal  may  sue  on  agent's  contract,  802. 

only  parties  to  contract  can  sue,  784.     (See  Parties.) 

for  part  of  claim,  494,  504,  935. 
ADEQUACY  of  consideration,  517,  1001. 
ADMINISTRATOR,  contract  by,  to  give  undue  preference  void,  409. 

powers  of  (see  Executor.) 

effect  of  payment  to  or  by,  947. 
ADMISSIONS,  contract  by,  6,  284,  707  et  seq,    (See  Implied  Contracts.) 

evidence  of,  774.     (See  Account  Stated.) 
ADULTERY,  when  relieving  husband  from  liability,  88-92. 
ADVANCES  for  another,  when  to  be  paid  back,  756  et  seq,     (See  Monky 

PAID  TO  Another's  Use.) 
ADVERTISEMENTS  in  papers,  contracts  in  response  to,  24,  800,  801. 
AFFIRMANCE  OF  CONTRACT,  what  amounts  to,   282  et  seq,     (See 

Ratification.) 
AGENCY,  general  characteristics  of,  96. 

cannot  be  proved  by  agent's  declarations,  278. 
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AGF.NCY— (continued). 

inferences  from  contract  of,  709  et  seq. 
AGENT  binds  principal  by  his  statements,  269. 

breach  of  trust  by,  4S5. 

cannot  make  profit  from  principal,  878,  934. 

cannot  refuse  to  account  to  principal  on  the  ground   transaction  was 
illegal,  357. 

effect  of  payment  to  and  by,  942  et  »eq.     (See  Payment.) 

effect  of  tender  to  and  by,  982. 

construction  adopted  bona  fide  by,  will  be  sustained,  656. 

liable  to  principal  in  money  had  and  received,  724. 

and  in  account  stated,  774. 

liable  to  third  party  for  money  he  has  wrongfully  paid  to  principal 
with  notice,  755. 

liability  of,  for  negligence,  1054. 

when  capable  of  binding  principal  by  deed,  810,  810  a. 

binds  principal  by  his  negligence,  1052. 

liability  of  principal  for  representations  of,  269  ei  seq. 

liability  of  corporation  for,  128  et  »eq. 

may  recover  for  advances  to  principal,  757-9< 

may  sue  in  his  own  name,  810  a. 

may  be  restrained  from  breach  of  trust,  435. 

misrepresentations  of,  when  avoiding  contract,  214. 

undue  influence  by,  may  vacate  contract  with  principal,  161. 

debt  of,  cannot  be  set  off*  against  principal,  1023. 
AGREEMENTS. 

Constituents  of,  1  et  aeq, 

*'void"  and  "voidable,"  28. 

when  infants  can  make,  29  et  seq. 

when  married  women  can  make,  76  et  seq* 

when  lunatics  can  make,  1 98  et  seq. 

when  corporations  can  make,  127  et  seq. 

how  affected  by  duress,  144  et  seq, 

by  undue  influence,  157  6^  seq. 
by  error,  171  6^  seq. 
by  fraud,  232  et  seq. 

are  inoperative  if  illegal,  335  et  seq, 

when  against  public  policy,  394  et  seq. 

interpretation  and  construction  of,  627  et  seq. 

implied,  707  et  seq. 

parties  to,  784  et  seq, 

novation,  852  et  seq, 

performance  of,  869  et  seq. 
ALIEN,  capacity  of,  limited,  98. 

wife  of,  when  authorized  to  act  as  feme  sole,  76. 
ALIEN  ENEMY,  capacity  to  contract,  limited,  94,  473-8.  * 
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ALIENATION,  when  forbidden  by  law,  299. 

ALIMONY,  how  far  affecting  the  wife's  right  to  maintenance,  92. 

ALTERATIONS. 

Material  alteration  in  favor  of  custodian  of  paper  precludes  him  from 
benefiting  by  it,  695. 

alterations  are  material  when  tending  to  benefit  party  making  them,  696. 

alterations  made  daring  negotiations  do  not  invalidate,  697. 

burden  on  party  producing  altered  writing,  698. 

adverse  parties  not  to  be  prejudiced  by  alteration,  699. 

rule  as  to  negotiable  paper,  700. 

as  to  policies  of  insurance,  701. 

alteration  by  stranger  does  not  vitiate,  702. 

so  of  accidental  alteration,  703. 

vested  rights  not  affected,  704. 

alterations  by  consent  when  expressing  change  of  intention  start  a  new 
contract,  705. 

alteration  of  deed  works  avoidance,  687. 

party  by  altering  negotiable  paper  makes  it  his  own,  959. 
ALTERNATIVE  OBLIGATIONS,  when  impossibUity  is  a  defence,  322, 

829,  624. 
ALTERNATIVE  PROMISES. 

Alternative  promises  may  be  at  election  of  either  party,  619. 

unless  otherwise  provided,  election  is  with  promisor  when  mode  of  per- 
formance is  alternative,  620. 

when  election  is  with  promisee,  he  must  notify  promisor  of  his  choice,  621. 

election  limited  by  7ts  own  terms,  622. 

election  is  final,  628. 

when  one  alternative  is  impossible  the  other  is  imperative,  624. 
AMBIGUITY,  difficulties  arising  from,  172,  205. 

solution  of,  627  et  seq, 

may  be  cleared  by  parol,  636,  659. 

when  fatal  to  contract,  8,  627  et  seq. 
AMBIGUOUS  TERMS,  to  be  construed  against  party  using  them,  670. 
AMENDMENT,  right  of,  as  to  parties,  822. 
AMOUNT  stipulated  for  to  be  delivered,  898. 
ANCIENT  DOCUMENT,  interpretation  of,  685. 
*'  AND,"  when  to  be  construed  as  **  or".  667. 
ANNUITIES,  purchase  of,  not  usurious,  461.     (See  Usury.) 
ANNULLING  CONTRACT,  493  et  Beq.     (See  Rescission.) 
ANTE-NUPTIAL  CONTRACTS,  78,  377,  899.    (See  Marriage  ;  Mar- 
riage Settlements.) 
ANTICIPATION  OF  INCOME,  clause  restraining,  77. 
ANTICIPATION  OF  TIME,  how  affecting  accord  and  satisfaction,  1002. 
APPLICANTS  FOR  INSURANCE,  how  far  bound  to  candor,  256.    (See 
Insurance  ;  Representations.) 
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APPRENTICESHIP,  contract  of,  421.    , 

how  to  be  performed,  872. 

efiect  of  conditions  on,  618. 

when  terminable  hj  casus,  822,  828. 
APPROPRIATION  OF  PAYMENT,  928. 

to  follow  debtor's  intent,  928. 

must  be  equal  in  insolvent  distribution,  925. 

third  parties  cannot  exact,  926. 

creditor  may  direct  in  default  of  direction  by  debtor,  927. 

limits  of  his  power  in  this  respect,  980. 

when  priority  of  debt  controls,  988. 
APPROVAL,  contracts  conditioned  on,  598  et  seq, 
ARBITRATE,  when  agreement  to,  is  void,  417. 
ARBITRATION,  effect  of,  411. 
ARCHITECT,  when  arbiter  of  building  contract,  594. 
ARREST,  threat  of,  when  vacating  consent  to  contract,  150. 

discharge  from,  as  a  consideration,  582  et  seq, 
ART,  terms  of,  meaning  of,  680. 

ARTICLE  OF  AGREEMENT,  when  merged  in  deed,  684. 
ARTIFICIAL  PERSON,  nature  of,  127  et  seq.    (See  Corporations.) 
ASSAULT,  compounding  indictment  for,  488 
ASSENT,  necessary  to  contract,  1  et  seq.y  22.     (See  Acceptance.) 
ASSIGNEES. 

Assignee  by  modem  practice  may  sue,  886. 

assignment  authorizes  use  of  assignor's  name,  887. 

assignability  distinguished  from  negotiability,  88d. 

no  particular  form  is  necessary,  839. 

debtor's  assent  constitutes  contractual  relation,  840. 

lex  fori  determines  whether  assignee  can  sue  in  his  own  name,  841. 

assignment  subject  to  equities  between  assignor  and  debtor,  842-1025. 
(See  Set-off.) 

equities  to  be  determined  by  the  law  to  which  the  debt  is  subject,  848. 

set-off  must  be  due  at  time  of  assignment,  844. 

notice  to  debtor  of  assignment  necessary  to  protect  assignee,  845. 

parties  may  contract  to  assign  free  from  equities,  846. 

so  as  to  orders  for  delivery  of  goods,  847. 

to  a  suit  by  assignee  it  is  a  defence  that  the  assignor  had  first  to  perform 
duties  exclusively  personal,  848. 
ASSIGNMENT,  form  of,  determed  by  texfori,  796,  841, 
ASSIGNMENT  OF  DEBT,  when  effected  by  purchase,  952. 

a  good  consideration,  526. 

when  notice  of  is  requisite  to  fix  debtor,  845. 

how  to  be  sued  on,  886  et  seq,    (See  Assignees.) 
ASSIGNMENT  OF  SUITS  in  litigation,  when  void,  424. 
**  AS  SOON  AS  POSSIBLE,*'  meaning  of  term,  886. 
ASSUMPSIT,  action  of,  7,  707  et  seq. 
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ATTESTATION,  mode  of,  677-680.     (See  Deeds.) 

ATTORNEY,  effect  of  payment  to  and  by,  942  et  $eq,     (See  Payment.) 

contingent  fees  of,  402,  427. 

when  agreement  for  fees  is  valid,  427. 

cannot  purchase  interest  of  client,  426. 

undue  influence  by,  161. 
AUCTION,  agreement  to  suppress  bids  at,  void,  443. 

fairness  requisite  in,  267. 
AUCTIONEERS,  duties  and  liabilities  of,  6,  25  6,  255,  267,  443. 

deposit  with,  may  be  recovered  back  if  sale  is  abandoned,  729. 

effect  of  payment  to  or  by,  945.     (See  Payment  ) 
AUTHORITY,  of  agent,  269,  376,  810,  942,  982. 

of  partner,  818,  946. 

of  married  woman  to  bind  husband,  84  et  seq. 

of  child  to  bind  parent,  512. 
AVOID ANCKi  worked  by  alteration  of  deed,  687. 

of  other  papers,  695  et  seq, 

of  contract  generally  (see  Void  ;  Duress  ;  Fraud;  Undue  Influence  ; 
Rescission). 
AWARD,  effect  of,  411. 

when!  agreement  to  effect  is  valid,  417. 

BAIL-BOND,  when  .casus  is  a  defence  to,  321. 

when  imprisonment  of  principal  is  a  defence,  321. 
BAILEE,  may  set  up  casus  as  a  defence,  320. 
BAILMENT,  when  demand  necessary  in,  576. 

may  be  rescinded  for  error,  195. 
BALANCE  on  account,  suit  lies  for,  744  et  seq, 

may  be  recovered  on  account  stated,  780. 
BANK-CHEQUES  (see  Cheques). 
BANKERS,  liability  on  circular  letters,  24-6,  801. 

on  deposits,  722,  887. 

on  cheque  (see  Cheque). 

general  liabilities  of  (see  Corporation). 

appropriation  of  payments  to,  933. 
BANK-NOTES,  when  payment  in,  is  satisfaction,  961.     (See  Payment.) 

when  a  tender,  984. 

bad,  money  paid  for  may  be  recovered  back,  744. 

suits  for  the  recovery  of,  723. 
BANKRUPTCY,  fraudulent,  agreement  promoting  is  void,  379. 

set-offs  in  relation  to,  1026. 

infancy  cannot  be  set  out  to  arrest  proceedings  in,  when  infant  set  himself 
up  as  of  full  age,  54. 

appropriation  of  payments  in,  925. 

effect  of  discharge  in,  1068. 
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BANKS,  corporate  powers  of,  188. 

charters  of,  when  contracts  under  constitution  of  the  United  States,  1068. 
BARTER,  effect  of,  968. 
BELLIGERENTS,  illegal  trading  with,  474. 
BENEFICIARIES,  when  entitled  to  sue  on  contract,  786  et  »eq, 
BENEFIT  RECEIVED,  not  a  valid  consideration,  514. 
BENIGNANT  CONSTRUCTION,  to  be  adopted  in  cases  of  doubt,  672. 
BETS,  lost,  when  money  can  be  recovered  back,  729. 
BETTING,  when  illegal,  451  et  seq. 
BEYOND  SEAS,  when  creditor  to  be  sought,  878. 
BIDS  AT  AUCTION,  effect  of,  6,  25  5,  255,  267,  448. 

must  be  bona  Jide^  267. 

agreement  to  suppress,  when  void,  448  et  seq, 
BIDS  FOR  CONTRACTS,  effect  of,  24. 
BIDS  FOR  CUSTOMERS,  effect  of,  26. 
BIIiATERAL  CONTRACTS,  definition  of,  1,  n. 
BILLS  OF  EXCHANGE,  bind  as  to  strangers  without  consideration,  494. 

parties  may  sue  on,  886  et  seq, 

capacity  of  infants' as  to,  87. 

law  regulating  payment  of,  875. 

when  payable,  881. 

effect  of  alteration  of,  700. 

effect  of  payment  with,  958  et  seq.     (See  Payment.) 

filling  of  blanks  in,  688-795. 

tender  of  debt  on,  980.. 
BILLS  OF  LADING,  delivery  under,  878. 

construction  of,  876. 

when  passing  by  indorsement,  798. 
BLACKMAILING,  agreement  promoting,  void,  508. 
BLANK,  unauthorized  filling  of,  effect  of,  186. 

when  to  be  filled  in  by  authority,  688,  795. 

party  leaving  may  be  estopped  by,  186,  202  a,  688,  1050. 
BLOCKADES,  contracts  to  run,  480.  • 
BONA  FIDE  PURCHASERS,  rights  of,  211,  291,  847,  852,  876,  782,  784. 

title  taken  by,  211,  291,  847,  788. 
BOND,  avoided  by  impossible  condition,  829. 

negotiability  of,  depends  on  terms,  797. 

of  bonds  of  corporations,  188  et  seq, 

of  infant,  voidable,  not  void,  88. 

when  requiring  consideration,  495. 

parties  liable  on,  810  a. 

when  demand  requisite  on,  577. 

when  assignee  can  sue  on,  797,  886  et  seq. 

bind  only  for  actual  indebtedness,  689. 

effect  of  when  for  alternative  conditions,  S19  et  seq. 
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BORROWERS,  how  far  protected  by  usury  laws,  461  et  seq. 

by  equity  from  undue  influence,  157-170. 
BREACH  OF  PROMISE  OF  MARRIAGE,  conditions  of  suit  for,  823, 

545,  606,  882. 
BREACH  OF  TRUST,  agreements  for,  void,  435. 

liability  attached  to,  159,  254,  927. 
BRIBERY. 

agreement  privately  to  influence  legislature  invalid,  402. 

and  so  of  agreement  to  influence  executive,  408. 

professional  services  as  to  pardon  permissible,  404. 

agreement  to  influence  public  officers  void,  405. 

and  so  of  agreements  to  bribe  voters,  406. 

so  of  sales  of  public  offices,  407. 

so  of  sales  of  trusts,  408. 

so  of  agreements  by  administrators  to  give  preferences,  409. 

agreement  to  withdraw  from  contesting  election  void,  410.  •    . 

so  of  assignments  of  salary,  411. 

otherwise  as  to  pensions,  412. 

agreement  by  public  officers  to  receive  private  payment  invalid,  418. 

railroad  bargains  as  to  stations  may  be  invalid,  414. 
BROKER,  liabilities  of,  453,  707  et  seq. 

when  entitled  to  receive  payment,  945. 

set-off  as  to,  1021  et  seq, 
BROKERAGE,  inferences  from  contracts  of,  709  et  seq. 

illegal  contracts  of,  453  et  seq. 
BROKER'S  MEMORANDA,  when  constituting  a  contract,  8. 
BROTHEXi,  agreement  for  supporting  illegal,  374. 
BUILDING  CONTRACTS,  when  made  dependent  on  architect,  594. 

claim  for  extra  work,  708  et  seq. 
BURIAL  EXPENSES,  when  to  be  refunded  to  parties  advancing  them,  757. 
BUSINESS,  agreements  in  restraint  of,  how  far  invalid,  430  et  seq. 

sale  of,  when  sustained,  431. 
BUTCHER,  when  warranty  implied  by,  222,  912. 
BUYER,  when  to  bear  destruction  by  ca«iM,  31 7. 

consent  necessary  to  constitute,  22. 

CANCELLING  OF  CONTRACTS,  when  granted,  206.     (See  Rectifi- 
cation.) 
CANDOR,  how  far  required  in  business  disclosures,  252  et  seq. 
CAPTAIN  OF  SHIP,  when  delivery  to  is  sufficient,  878. 
CARE,  degree  of,  required  of  party  in  performance  of  contract,  310. 
CARRIERS,  agreement  for  monopoly  by,  when  void,  442  a. 

when  delivery  to  is  sufficient,  876. 

responsible  for  extortion,  738.     (See  Common  Carriers.) 
CASUS,  efiect  of,  on  contract  of,  locatio  operis^  714. 

definition  and  conditions  of,  308.     (See  Impossibility.) 

when  a  condition,  600. 
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CATCHING  BARGAINS,  voidable,  169. 

CAUSA,  meaning  of,  493  et  seq, 

CAUSAL  CONNECTION  required  to  sustain  action  for  deceit,  242. 

necessary  to  avoid  contract  on  ground  of  misrepresentation,  218,  216. 

necessary  to  establish  duress,  152. 
CAVEAT  EMPTOR,  when  maxim  applies,  280,  907. 
CERTIFICATE  OF  ARCHITECT,  as  to  buildings,  694. 
CESTUI  QUE  TRUST,  may  recover  balance  from  principal  at  law,  726. 

when  may  sue  stranger,  728. 

when  entitled  to  sue  on  contract,  786  et  seq.,  799. 

when  not  bound  by  engagements  with  his  trustee,  157  ef  seq, 
CHAMPERTY,  iUegality  of,  421.    (See  Maintknancb.) 
CHARITIES,  subscriptions  to,  consideration  of,  528. 

gifts  to,  not  revocable,  496. 
'<  CHARITY,"  meaning  of,  under  sundry  kws,  388. 
CHARTER,  limitations  of,  bind  corporation,  129. 

construction  of,  129,  670.     (See  Corporation.). 

when  a  contract  under  Constitution  of  the  United  States,  1068. 
CHARTER  PARTY,  conditions  precedent  of,  559  et  seq. 

excuse  for  non-performance,  805  et  seq. 
CHEATING. 

Agreement  to  defraud  void,  876. 

conditions  of  voidability  on  ground  of  fraud,  377. 

contract  of  agent  to  his  private  profit  void  against  principal,  878. 

agreements  in  fraud  of  bankrupt  law  void,  879. 

agreements  in  insolvency  for  preferences  void,  880. 

party  on  whom  fraud  is  attempted  may  avoid  contract  or  sue  for  deceit, 
282  et  seq. 
CHEQUE,  effect  of  payment  by,  958  et  seq.     (See  Payment.) 

party  losing  responsible  for,  958. 

when  to  be  presented,  958. 

tender  of,  effect  of,  986.     (See  Tender.) 

when  holder  of,  may  sue  in  his  own  name,  886,  840. 
CHILD,  conveyance  to  parent  valid,  157. 

agreements  as  to  custody  of,  400. 

liability  for  support  of,  .64  et  seq.,  707  et  seq. 
CHILDREN,  parents'  power  over  inalienable,  400. 

may  sue  for  provision  for  their  benefit,  790. 
CHOICE,  effect  of  reserved  on  alternative  contract,  620-624. 

freedom  of,  145,  174,  n, 
CHOSE  IN  ACTION  (see  Debt). 

assignment  of,  836  et  seq.,  952.    (See  Assignment.) 

who  may  sue  on,  886  et  seq. 
CIRCULAR-LETTERS,  liability  on,  24-6,  801. 
CIVIL  WAR,  when  defeating  covenant,  819. 
CLERGYMAN,  undue  influence  by,  vitiates  contract,  161. 
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CLERKS,  terms  of  service  of,  718. 
CLIENT,  undue  influence  over,  Titiates  contract,  161. 
CO-DEBTOR,  when  may  recover  contribution,  765. 

COERCION,  when  amounting  to  duress,  avoids  contract,  144  et  geq.    (See 
Duress.) 

money  obtained  by,  can  be  recovered  back,  787.     (See  Dubess.) 
COHABITATION,  inference  of  agency  from,  84. 

agreements  for,  378. 

effect  of,  on  separation,  />14. 
COIN,  tender  of,  what  requisite  to,  984.     (See  Tender.) 
COLLATERAL  MATTER,  falsity  as  to,  effect  on  action  for  deceit,  246. 

mistake  as  to,  no  ground  to  vacate  contract,  194. 

representations  as  to,  effect  on  contract,  216,  246. 
COLLATERAL  SECURITY,  inference  as  to,  954  et  seq,,  996  et  seq.    (See 

Payment.) 
COMBINATIONS,  ILLEGAL,  agceements  to  carry  out,  void,  439  et  tteq, 
COMMODITY,  absorption  of,  when  void,  442. 
COMMON  CARRIAGE,  place  of  performance  of,  876. 
COMMON  CARRIERS,  agreements  for  monopoly  by,  when  void,  442  a. 

delivery  to,  when  sufficient,  877. 

how  delivery  is  to  be  made  by,  871. 

pro  tanto  suits  by,  715. 

may  be  compelled  to  refund  extortionate  charges,  788. 

may  defend  on  ground  of  ccuua,  327. 

when  may  be  sued  by  consignee,  792. 
COMMUNICATION  OP  ACCEPTANCE,  necessity  of,  1 7.   . 
COMMUNIS  ERROR  FACIT  JUS,  scope  of  maxim,  367. 
COMPANY  (see  Corporation). 

COMPETITION,  agreements  to  suppress,  void,  442  et  seq. 
COMPLICITY,  necessary  to  impute  illegality,  343. 
COMPOSITION  with  creditors,  not  binding  when  fraudulent,  380. 

when  a  consideration,  527. 

when  accord  and  satisfaction,  1005.   (See  Accord  and  Satisfaction.) 
COMPOSITION  DEED,  who  may  sue  on,  784. 
COMPOUNDING  OFFENCES,  contracts  for,  invalid,  483  et  seq, 
COMPROMISE  MONEY,  cannot  be  recovered  back,  750.     (See  Money 

Had  and  Received.) 
COMPROMISE  OF  CLAIM,  may  be  a  good  consideration.  533. 

otherwise  as  to  criminal  prosecutions,  483  et  seq, 
COMPULSION,  144  et  Beq.     (See  Duress.) 
COMPULSORY  PAYMENT,  when  party  making  qan  recover  back,  769- 

761. 
CONCEALMENT,  when  amounting  to  false  statement,  249. 

when  imputable  to  vendor  as  a  defect,  217,  247,  898  et  seq. 
CONCURRENCE  OF  MINDS,  essential  to  contract,  4. 
CONDITION,  when  quantum  meruit  lies  on  non-performance  of,  712. 
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CONDITION  OF  BOND,  when  impossible,  avoids,  829. 
CONDITIONAL  PROPOSALS,  effect  of,  16. 
CONDITIONS. 
Definition  and  Analysis. 

A  condition  is  a  limitation  on  an  uncertainty,  545. 

distinguishable  from  representations  and  warranties,  212,  218. 

limitation  must  be  as  to  uncertainty,  546. 

contract  conditioned  on  impossibility  is  void,  547. 

while  condition  is  still  undetermined,  promise  is  operative  though  sus- 
pended, 548. 

promises  to  pay  in  future  may  be  conditional,  549. 

in  Roman  law  promises  are  suspensive  or  resolutive,  550. 

in  our  law  precedent  or  subsequent,  551. 

conditions  precedent  may  be  divisible,  552. 
Construction. 

Formal  expressions  of  condition  not  to  ovemile  real  intention,  553. 

whether  a  stipulation  is  a  condition  depends  on  intention,  554. 

whole  contract  to  be  considered,  555. 

extrinsic  facts  admissible  to  explain,  556. 

time  of  performance  material,  557. 

when  acts  are  reciprocally  dependent,  party  suing  for  noi^performance 
must  aver  atid  prove  readiness  to  perform,  or  performance,  558. 
Conditions  Precedent. 
(a)  Druthfulness  of  description. 

Representations  and  warranties  to  be  distinguished  from  conditions,  559. 

description  may  be  a  condition  precedent,  560. 

but  this  may  be  waived  and  suit  brought  on  warranty,  561. 

when  goods  are  accepted  and  retained  after  due  opportunity  of  inspection, 
purchaser  cannot  sue  for  obvious  variance  from  description,  562. 

describing  goods  as  **to  arrive"  by  a  ship  is  a  condition  precedent ;  de- 
scribing them  as  on  board  a  ship  is  a  warranty,  563. 

condition  may  on  part  performance  be  representation,  564. 

on  sample  sales  purchaser  should  have  opportunity  of  inspection,  565. 

sale  of  negotiable  paper  implies  genuineness,  566. 
(ft)  Notice. 

When  required  by  contk-act,  notice  must  be  given,  567. 

notice  of  goods  **to  arrive,"  588'. 

in  insurance,  notice  of  loss  not  required  unless  stipulated,  569. 

guarantors  and  indemnifiers  entitled  to  notice  of  acceptance,  570. 

and  so  of  notice  of  default,  570  a. 

when  debt  is  conditioned  on  event  in  creditor's  peculiar  knowledge,  notice 
should  be  given,  571. 

whether  notice  is  received  is  a  question  of  fact,  572. 

drawer  and  indorser  entitled  to  notice  of  dishonor,  573. 

lessor's  covenant  to  repair  conditioned  on  notification,  574. 
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CONDITIONS— (con<in««rf). 
(c)  Request  or  demand. 

Prior  demand  not  necessary  to  constitute  indebtedness,  575. 

demand  necessary  when  implied  in  contract  of  bailment  or  other  contract, 
576. 

bonds  conditioned  on  payment  on  demand  require  demand,  577. 
{d)  Delivery  or  other  action  by  promisee. 

When  payment  is  conditioned  on  delivery  or  completion,  this  is  a  condition 
precedent,  579. 

successive  instalments  may  be  conditioned  on  discharge  of  duty  on  first, 
580. 

in  executory  agreements,  conveyance  and  payment  may  be  concurrent, 
581. 

but  payment  may  precede  delivery,  582. 

purchaser  may  take  risk  of  delivery,  583. 

in  cash  sales  delivery  and  payment  are  concurrent,  584. 

delivery  of  goods  may  be  conditioned  on  supply  of  material,  585. 

covenant  to  repair  may  depend  on  act  of  lessor,  586. 
(e)  Discretion  of  promisor. 

Promise  dependent  on  ptomisor's  choice  is  invalid,  588. 

otherwise  if  dependent  on  promisor's  approval  of  goods  or  work,  589. 

and  so  of  contracts  of  sale  and  return,  590. 

right  of  approval  is  not  to  be  capriciously  exercised,  591. 
(/)  Action  of  third  party.  J 

Third  party  may  be  made  arbiter  of  condition,  593. 

building  contracts  may  be  conditioned  on  approval  of  architect,  594. 

subscriptions  may  be  dependent  on  action  of  third  parties,  595. 

refusal  of  third  parties  no  defence  to  guaranty,  596. 
(g)  Contingent  future  event. 

Collateral  matter  may  be  made  a  condition  precedent,  597. 

promise  to  pay  out  of  a  fund  restricts  to  such  fund,  598. 

bills  of  exchange  may  be  accepted  or  indorsed  conditionally,  599. 

Casus  may  vacate  or  institute  obligation,  600. 
Performance  of  Condition  Precedent. 

Impossible  condition  vacates  contract,  547. 

performance  depends  on  terms,  601. 

fiction  of  fulfilment  of  condition  when  party  releases,  602. 

and  so  when  such  party  prevents  fulfilment,  603. 

and  so  when  performance  is  waived,  604. 

employee  prevented  by  employer  from  working  may  recover,  605. 

party  disabling  himself  cannot  set  up  technical  default  of  other  party,  606. 

substantial  performance  is  sufiicient,  but  this  must  be  proved,  607. 
Conditions  Subsequent, 

Conditions  subsequent  divest  title,  but  not  in  favor  of  strangers,  608. 

burden  is  on  party  setting  up  devolution  of  property  by  conditions  subse- 
quent, 609. 
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CONDITION  S  ^(continued) , 

contract  may  give  right  to  rescind  on  breach  of  warranty,  610. 

on  contracts  of  ^'sale  or  return"  title  vests,  611. 

right  to  determine  contract  of  service  dependent  upon  concrete  case,  612. 

indentures  of  apprenticeship  are  mutually  dependent,  613. 

deeds  of  separation  between  husband  and  wife  are  revoked  on  renewed 
cohabitation,  614. 

forfeitures  may  be  waived,  615. 

on  happening  of  condition  subsequent  title  reverts,  616. 

defeasible  title  passes  to  vendee,  617. 
CONDITIONS  OF  MONEY  BONDS,  when  to  be  enforced,  329,  689. 
CONDUCT,  contract  by,  6. 
CONFEDERATE  BONDS,  invaUdity  of,  478. 
CONFIRMATION  (see  Ratification). 
CONFLICT  OF  LAWS. 

As  to  corporations,  IZb  et  seq. 

as  to  infants,  29. 

as  to  illegal  contracts,  361. 

as  to  place  of  performance,  20,  361,  871  et  seq.y  874. 

as  to  form  and  process,  796,  841. 

as  to  laws  of  forum,  631,  637. 

as  to  insurance,  670,  875  a. 

as  to  negotiable  paper,  875. 

as  to  common  carriers,  473  a,  876.  " 

as  to  trading  with  enemy  and  breach  of  neutrality,  473-80. 

as  to  aliens,  93. 

as  to  time  (see  Time). 

as  to  usury,  461. 
CONNECTED  LETTERS,  to  be  read  together,  666. 
CONSIDERATION. 

Consideration  is  what  is  done  in  return  for  a  promise,  493. 

promise  without  consideration  not  binding,  494. 

exception  as  to  sealed  documents,  495. 

executed  gift  cannot  be  recalled,  496,  742,  751 . 

distinction  between  ''good*'  and  ''valuable''  considerations,  497. 

cumulative  promise  a  nullity,  498. 

but  agreement  for  extension  or  modification  not  cumulative,  499. 

promise  to  do  what  a  party  is  bound  to  do  is  not  valid,  500. 

question  as  to  promise  to  reward  duty  to  others,  501. 

agreement  to  pay  public  officer  invalid,  502. 

80  of  promises  to  give  extra  pay  to  seaman,  503. 

part  payment  no  consideration  for  promise,  504. 

detriment  or  loss  of  rights  to  other  side  a  consideration,  505. 

party  suing  must  show  consideration  flowing  from  himself,  506. 

cannot  recover  unless  on  duty  assumed  to  himself,  507. 
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CONSIDERATION— (con/tf»tt«d). 

promise  against  policy  of  law  not  valid  consideration,  508. 

illegal  consideration  vitiates,  509. 

and  so  of  impossible  consideration,  510. 

when  considerations  are  divisible,  illegal  or  inoperative  may  be  rejected, 
511. 

moral  obligation  not  sufficient  consideration,  512. 

party  may  waive  benefit  of  statute,  513. 

executed  act  not  a  valid  consideration,  514. 

otherwise  as  to  continuing  consideration,  515. 

amount  of  consideration  not  material,  516. 

courts  will  not  determine  sufficiency,  517. 

gross  inadequacy  may  be  ground  to  set  aside,  518. 

consideration  utterly  valueless  invalid,  519. 

money  paid  without  consideration  may  be  recovered  back,  520. 

release  of  unliquidated  debt  a  sufficient  consideration  for  promise  to  pay  a 
specific  sum,  521. 

one  consideration  can  support  several  promises,  522. 

promise  may  sustain  promise,  528. 

promise  may  be  contingent,  524. 

promise  to  support  illegitimate  children  good  when  on  good  consideration, 
525. 

assignment  of  a  debt  a  good  consideration,  526. 

releases  by  other  creditors  sufficient  consideration,  527. 

so  of  mutual  subscriptions  to  charities,  etc.,  528. 

fraud  vitiates  such  subscriptions,  529. 

so  of  interchange  of  patronage,  530.  ^ 

merely  equitable  rights  a  valid  consideration,  531. 

forbearance  of  legal  proceedings  sufficient  consideration,  532. 

so  of  compromise  of  doubtful  claim,  533. 

so  of  giving  up  litigated  document,  534. 

forbearance  of  void  claims  no  consideration,  535. 

assuming  indebtedness  of  another  a  valid  consideration,  536.. 

so  of  marriage,  537. 

equity  will  not  set  aside  executed  gift,  538. 

in  negotiable  paper  burden  is  on  party  disputing  consideration,  539. 

consideration  may  be  proved  or  varied  by  parol,  540. 

party  claiming  under  deed  cannot  dispute,  683. 

but  may  be  assailed  in  cases  of  fraud,  683. 

paid  under  an  illegal  contract  cannot  be  recovered  back  by  particeps 
criminisy  353. 

otherwise  before  agreement  is  executed,  354. 

money  paid  without,  cannot  be  recovered  back,  742. 
CONSIGNED,  when  entitled  to  sue  on  contract  for  carriage,  792. 
CONSPIRACIES,  agreements  to  further,  invalid,  371,  376. 
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CONSTITUTIONAL   LIMITATIONS    AS    TO    IMPAIRING    CON- 
TRACTS. 
Object  of  limitations,  1061. 

invalidates  state  legislation  impairing  contracts  between  individuals,  1062. 
invalidates  repeals  by  state  legislatures  of  grants  of  franchises  or  of  estates 

unless  right  of  repeal  is  reserved,  1063. 
whether  exclusive  privileges  are  open  to  revision  is  a  matter  of  public 

policy,  1064. 
charters  subject  to  reservation,  1065. 
grants  to  municipal  corporations  may  be  revoked,  1066. 

laws  modifying  remedies  are  constitutional,  1067. 

state  discharges  do  not  bind  citizens  of  other  states,  1068. 

marriage  not  within  the  limitation,  1069. 

and  so  as  to  torts,  1070. 

tenure  of  public  office  may  be  modified  by  law,  but  not  specific  contracts, 
1071. 
CONSTRUCTION. 

Construction  determined  by  laws  of  logic,  641. 

unsealed  contracts  differ  only  in  degree  from  unwritten,  642. 

final  written  contract  absorbs  preliminary  negotiations,  643. 

writing  may  be  on  its  face  tentative,  644. 

provisional  agreements  bind  until  final  are  complete,  645. 

but  not  if  there  be  no  proposal  and  acceptance,  646. 

construction  of  contract  is  for  court,  647. 

so  of  lost  documents,  648. 

rule  the  same  in  equity  as  in  law,  649. 

80  as  4o  construction  of  condition,  650. 

punctuation  to  be  followed,  651. 

writing  distinctively  effective  compared  with  print,  662. 

practice  of  parties  a  basis  of  construction,  653. 

contract  to  be  construed  consistently  with  good  faith  and  legality,  654. 

legal  meaning,  if  possible,  to  be  assigned,  655. 

probable  construction  taken  bona  fide  by  agent  will  be  sustained,  656. 

document  to  be  construed  according  to  intent,  657. 

but  supposed  intent  not  to  override  words,  658. 

otherwise  as  to  ambiguous  terms,  659. 

customary  incidents  may  be  annexed  by  parol,  660. 

parol  evidence  admissible  to  explain,  rectify,  and  rescind,  661. 

whole  context  to  be  taken  into  consideration,  662. 

technical  terms  to  be  subordinated  to  context,  663. 

general  terms  to  yield  to  speciaj,  664. 

correlative  documents  to  be  considered  together,  665. 

exceptions  to  be  strictly  construed,  666. 

specific  kneaning  to  be  brought  out,  66  7. 

mere  surplusage  may  be  stricken  out,  668. 

but  not  material  qualifications,  669. 
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CONSTRUCTION— (conanutfrf)- 

ambiguities  to  be  construed  against  party  introducing  them,  670. 

and  so  as  to  fraudulent  terms,  671. 

in  doubt  more  benignant  construction  is  to  be  preferred,  672. 

when  there  are  two  inconsistent  clauses,  the  first  prevails,  673. 

expressio  unius  est  exclusio  alteriuSf  674. 

As  to  construction  of  conditions,  see  55S-8. 

As  to  interpretation,  see  627  et  seq.y.  And  see  Interpretation. 
CONSTRUCTION  OF  DOCUMENTS,  effect  of  error  as  to,  199. 

that  which  is  legal  to  be  preferred,  337,  655. 
CONTEXT,  to  be  considered  in  construing  contract,  662. 
CONTINGENCY,  conditions  based  on,  597. 
CONTINGENT  FEES,  when  allowable,  427. 

not  permitted  when  object  is  to  procure  legislation,  402. 
CONTINGENT  PLAINTIFF,  when  may  sue,  800. 
CONTINUING  CONSIDERATION,  effect  of,  615. 
CONTINUOUS  LIABILITY,  time  of,  9,  895. 
CONTINUOUS  OFFER,  effect  of,  9. 
CONTRABAND  GOODS,  illegal  dealing  with,  479. 
CONTRACTIONS,  interpretation  of  meaning  of,  639. 
CONTRACTORS,  several,  when  all  should  join  in  suit,  819. 
CONTRACTS  GENERALLY. 

A  contract  is  an  interchange  of  legal  rights,  1 . 

parties  must  be  both  bound,  2. 

terms  used  must  be  susceptible  of  definite  construction,  3,  641  et  seq. 

concurrence  must  be  as  to  the  same  thing,  4. 

provisional  concurrence  not  to  be  treated  as  final,  5. 

contract  may  be  by  conduct,  6,  707. 

acceptance  of  services  or  goods  may  amount  to  a  contract  to  pay  for  them, 
7,  707  et  seq. 

contracts  resolvable  into  proposal  and  acceptance,  8. 

proposal  not  to  bind  beyond  reasonable  time,  9. 

when  rejected  a  proposal  is  exhausted,  9  a. 

until  accepted  a  proposal  may  be  revoked,  but  not  afterwards,  10. 

revocation  requires  notice  brought  home  to  party  addressed,  11. 

except  in  case  of  proposer's  death  or  insanity,  12. 

pfoposer  may  bind  himself  to  keep  open  proposal  to  specific  date,  13. 

proposal  not  binding  if  not  continuous,  14. 

if  not  accepted  within  designated  limits  as  to  time  and  place,  proposal 
falls,  15. 

proposal  and  acceptance  may  be  conditional,  16. 

so  of  subscriptions  to  joint  enterprises,  16  a. 

acceptance  must  be  communicated  when  required,  17. 

agreement  to  be  bound  on  mere  posting  of  acceptance  maybe  implied,  18. 

rule  depends  on  terms  of  proposal,  19. 

place  of  acceptance  is  place  of  contract,  20. 
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CONTRACTS  GENERALLY --(continued). 

time  of  acceptance  is  time  of  contract,  21. 

assent  must  be  definite  ;  mere  non-refusal  is  not  enough,  22. 

grants  under  seal  may  bind  grantor  without  communication  to  grantee,  2S. 

general  proposal  binds  as  to  all  parties  taking  action  ia  conformity  with 
its  terms,  24,  800  et  seq, 

so  of  railway  time  tables,  25. 

so  of  letters  of  credit  and  promises  to  accept  bills,  25  a,  800  et  seq. 

so  of  auction  sales,  25  b. 

from  general  proposals  are  to  be  distinguished  bids  for  customers,  26. 

telegrams  may  constitute  a  contract,  27. 

"voidable"  distinguished  from  **void,"  28. 
CONTRACTS,  IMPLIED. 

Proposal  and  acce|)tance  may  be  inferred  from  the  facts  of  the  case,  but 
not  to  contradict  written  contracts,  707. 

from  employment  of  labor,  sale  of  goods,  and  bailment,  708. 

and  from  course  of  business  and  usage,  709. 

proposal  to  guarantee  involves  promise  to  pay,  710. 
.  implied  promise  may  be  raised  when  express  is  bad  under  statute  of  frauds 
or  otherwise  defective,  711. 

when,  after  partial  delivery  of  goods,  final  delivery  is  prevented,  vendor 
may  sue  on  indebitatus  count,  712. 

otherwise  when  there  is  to  be  no  payment  except  for  aggregate,  713. 

when  completion  of  work  is  prevented  by  accident,  quantum  meruit  may 
lie,  714. 

Muitracts  of  common  carriage  dependent  on  completion,  715. 

when  service  is  broken,  into  by  employer,  back  wages  or  damages  may  be 
recovered,  716. 

but  not  when  this  is  act  of  employee,  717. 

form  of  service  dependent  on  circumstances,  718. 

sper^ial  promise  to  pay  not  to  be  implied  in  cases  of  friendly  and  family 
service,  719. 

nor  when  there  is  a  stated  salary  or  other  fixed  compensation,  720. 

vendee  taking  land  may  agree  to  pay  burdens,  721. 
CONTRIBUTION,  when  co-debtor  or  co-surety  can  recover,  765  et  seq, 
CONTRIBUTORY  NEGLIGENCE,  when  barring  suit  for  deceit,  245. 

when  precluding  a  party  from  recovering  back  money  paid  for  another, 
763  et  seq.  \ 

CONVEYANCE,  construction  of,  641  et  seq. 

exceptions  to,  to  be  strictly  construed,  666. 
CONVEYANCES,  fraudulent,  when  void,  877. 
''CORNERS,"  agreements  for,  442,  463  6. 

illegality  of  contracts  to  effect,  453  b, 

constitutionality  of  statutes,  1064. 
CORPORATIONS. 

A  corporation  is  an  artificial  person  created  to  facilitate  business,  127. 
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COKPOR  ATIONS— (con<tiiM<f</) . 

corporations  can  bind  themselyes  by  parol,  128. 

contracts  prohibited  by  charter  inyalid,  129. 

liable  on  agents'  contracts,  ISO. 

mere  resolutions  of  directors  of,  do  not  necessarily  bind,  808. 

liable  for  agents*  fraud,  malice,  and  negligence,  131,  275. 

liable  for  de  facto  officers,  132. 

representations  of  agent  bind  corporation,  133. 

document  must  be  duly  executed  to  bind,  134. 

can  only  act  within  chartered  limits,  135. 

distinctive  practice  in  this  country,  136. 

distinction  between  usurpation  of  power  and  exercise  of  power,  137. 

corporation  may  borrow  money  and  issue  negotiable  paper,  138. 

parties  interested  in  corporation  may  enjoin  it  from  acting  ultra  vires,  139. 

when  contract  is  executed,  party  benefiting  by  it  cannot  impeach  it,  140. 

corporation  may  be  estopped  as  to  bona  fide  third  parties,  141. 

distinction  between  suits  against,  and  suits  by,  a  corporation,  142. 

municipal  charters  subject  to  stricter  limitation,  143. 

contracts  by  officers  for  sale  of  influence  void,  408. 
CORRELATIVE  documents  to  be  construed  together,  665. 
CORRESPONDENCE. 

contract  by,  lA  et  $eq, 

construction  of,  665. 
CORRUPTION,  agreements  to  efFect:— 

agreement  privately  to  influence  legislature  invalid,  402. 

and  so  of  agreement  to  influence  executive,  403. 

professional  services  as  to  pardon  permissible,  404. 

agreements  to  influence  public  officers  void,  405. 

and  so  of  agreements  to  bribe  voters,  406. 

so  of  sales  of  public  offices,  407. 

so  of  sales  of  trusts,  408. 

so  of  agreements  by  administrators  to  give  preferences,  409. 

agreement  to  withdraw  from  contesting  election  void,  410. 

so  of  assignments  of  salary,  411. 

otherwise  as  to  pensions,  412. 

agreement  by  public  officers  to  receive  private  payment  invalid,  413. 

railroad  bargains  as  to  stations  may  be  invalid,  414. 

agreement  tb  obstruct  justice  void,  415. 
COSTS,  effect  on,  of  tender,  972.     (See  Tender.) 

when  to  be  paid  to  constitute  satisfaction,  967.     (See  Payment.) 
CO-SURETY,  when  entitled  to  recover  advances  paid,  759-766. 

when  may  recover  contribution,  765. 
COUNSEL,  cannot  purchase  interest  of  client,  426. 

undue  influence  by,  161. 

payment  to  or  by,  942  et  seq, 

contingent  fees  of,  402,  427. 
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COUNTER-CLAIM,  practice  as  to,  1016.     (See  Set-off.) 

COUNTERFEIT  PAPER,  money  paid  for  may  be  recov^ed  back,  744. 

COUNTRY,  law  of,  as  determining  meaning,  637. 

COUPON  BONDS,  negotiability  of,  797. 

COURT,  determines  construction ;  jury,  interpretation,  647-650. 

COURTESIES,  not  to  be  regarded  as  business  contracts,  719. 

COURTS,  agreement  to  obstruct  void,  416  et  seq. 

COVENANT  NOT  TO  SUE,  effect  of,  831,  1038-6.     (See  Release.) 

limitations  of,  416. 

of  tenant,  not  defeated  by  casus,  818. 

to  repair,  when  conditional  by  act  of  lessor,  586. 
COVENANTS,  rule  as  to  interdependence  of,  554. 

when  formal  acceptance  required,  688. 
COVERTURE  (see  Married  Women). 
CREDIT,  letters  of,  binding  effect  of,  25  a,  801. 

sales  on,  549,  581-4. 
CREDITOR,  consent  of,  required  in  novation,  853. 

relations  of,  as  to  satisfaction,  996  et  seq, 

as  to  appropriation  of  payments,  923  et  seq, 
CREDITORS,  agreements  to  defraud,  void,  876-80. 

gif^  are  void  against,  496. 

releases  by,  a  good  consideration,  527. 
CREDITORS,  JOINT,  when  must  join  in  suit,  814. 

releases  by,  821. 
CREDITORS,  SPECIALTY,  priority  of,  686. 
CRIME,  agreements  to  commit,  void,  371. 
.    in  civil  issues,  to  be  shown  by  preponderance  of  proof,  344. 

compounding,  483  et  seq, 
CRIMINAL  PROSECUTION,  cannot  be  used  to  collect  debt,  151  a,  483 
ei  seq,,  488. 

contracts  to  compound,  invalid,  483. 
CRITICISM,  limits  of  as  to  documents,  627  et  seq, 
CUMULATIVE  PROMISE,  when  a  nullity,  498. 
CURRENCY,  suits  for  the  recovery  of,  723. 
CUSTODY  OF  CHILDREN,  agreements  as  to,  400. 
CUSTOM,  how  far  to  interpret  meaning,  637,  660. 

when  attaching  negotiability,  838  et  seq, 
CYPHERS,  interpretation  of,  634. 

DAMAGES,  when  subjects  of  set-off,  1029.     (See  Set-off.) 

only  interest  recoverable  on  debt,  966,  972. 

party  may  recover  for  breach  of  contract,  282,  919. 

and  for  breach  of  warranty,  212  6/  seq, 

but  for  detention  of  debt,  only  debt  and  interest,  966. 
DATE,  construction  of,  894. 

when  essential,  881  et  seq, 

when  conclusive  as  to  place,  872. 
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DAYS  OF  GRACE,  how  limited,  875. 

of  performance,  881  et  seq.     (See  Performance.) 
DEAD,  burial  of,  expenses  to  be  refunded  to  party  advancing  them,  757. 
DEATH,  h«w  affecting  contracts  for  service,  716. 

when  preventing  recovery  of  wages,  714. 

when  constituting  cosim  or  necessity,  296  et  seq.^  323  et  seq,     (See  Im- 
possibility.) 
DEBENTURES,  assignability  of,  848. 
I  DEBT. 

Party  compelled  to  pay  for  another  may  recover  back,  760. 

when  admitted  by  tender,  974-5. 

barred  by  statute,  promise  to  pay,  513. 

gambling,  cannot  be  recovered,  454. 

what  may  be  set-off,  1012  e(  seq.     (See  Set-off.) 

of  agent,  liability  of  principal  for,  96,  269. 
DEBT,  JOINT,  what  is  to  be  construed  as  such,  827. 

DEBTORS,  JOINT,  when  to  be  joined  in  suit,  824  et  seq.     (See  Parties.) 
DECEIT,  action  of,  when  maintainable,  232  a,  et  seq.     (See  Fraud.) 

an  alternative  remedy,  282  et  seq. 

may  lie  against' corporation,  131,  275. 

when  principal  is  liable  for  agent* s,  270,  279. 

money  obtained  by,  may  be  recovered  back,  730  et  seq. 

by  party  to  marriage,  when  avoiding,  265. 
DEEDS. 

Delivery  and  acceptance  essential  to  validity  of  deed,  677. 

deed  takes  effect  from  delivery,  678. 

escrow  is  a  deed  delivered  on  condition,  679. 

sealii:g  is  a  solemn  mode  of  assent,  680. 

due  sealing  will  be  presumed,  681. 

sealing  imports  consideration,  682. 

consideration  cannot  be  disputed  by  those  claiming  under  deed,  683. 

simple  contracts  distinguishable  from  sealed  contracts  as  to  quality,  as  to 
consideration,  and  as  to  merger,  684. 

sealed  oblis^ations  have  longer  limitations  than  unsealed,  685. 

no  priority  to  specialty  debts,  686. 

alteration  after  execution  avoids  :  filling  in  blanks,  687. 

party  executing  deeds  is  bound,  though  other  party  has  not  executed,  688. 

common  money  bond  binds  only  for  actual  indebtedness,  689. 

specialty  may  be  modified  or  rescinded  by  parol,  690. 

rules  of  construction  the  same  as  for  other  documents,  691. 

capacity  of  lunatic  to  execute,  107. 
of  minor  to  execute,  29,  38. 
of  agent  to  execute,  810,  810  a. 

mistake  as  to  signature  of,  185. 

blanks  in,  186,  688,  796. 

construction  of,  641  et  seq.     (See  Construction.) 
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££D  POLL,  who  can  sue  on,  789. 
DEFAMATION,  agreements  furthering  Toid,  508  et  seq, 
)EFEASIBLE  TITLE,  effect  of,  617. 
3EFENDANTS. 

Joint  defendants  must  be  sued  jointly,  824. 

debts  may  be  joint  or  several,  825. 

question  is  one  of  construction,  826. 

debt  due  on  its  face  from  two  or  more  debtors  is  joint,  827. 

otherwise  if  debt  is  payable  individually,  828. 

debtors  may  make  themselves  severally  liable  to  each  of  several  creditors, 
829. 

liability  of  partners  is  joint  and  several,  830. 

release  of  one  joint  debtor  releases  all,  831. 

each  joint  debtor  liable  for  the  whole,  but  on  death  liability  follows  sur- 
vivors, 832. 

omission  of  joint  promisor  only  matter  for  plea  in  abatement,  833. 

misjoinder  if  unamended  is  fatal,  834. 

joint  debtor  paying  more  than  his  share  may  recover  from  others,  835. 
DEFINITENESS,  essential  to  contract,  3,  641  ei  seq, 
DEFINITION   OF  WORDS,   how  obtained,  627  c^  sc^.    (See  Interpre- 
tation.) 
DEFRAUD,  agreements  to,  void,  376. 
DELAY,  when  annulling  contract,  881  et  seq.    (See  Time.) 

when  preventing  rescission,  284. 
PELEGAT10N«  distinguished  from  novation,  856. 

DELIRIUM,  how  affecting  capacity  to  contract,  98  et  seq,,  118.    (See  Luna- 
tics.) 
DELIVERY,  of  thing  sold,  when  a  condition  precedent,  579. 

how  to  be  made,  870  et  seq.    (See  Performance.) 

of  deed,  678.     (See  Deed.) 

when  essential  to  validity  of  contract,  677. 

when  essential  to  gift,  496,  751. 

partial,  when  sufficient,  330. 

place  of,  to  follow  contract,  871,  877.     (See  Performance.) 

requisites  of,  in  tender,  990.     (See  Tender.) 

to  common  carrier,  when  operative,  877. 
DEMAND,  not  ordinarily  essential  to  suit,  575  et  sej, 

exceptions,  576.     (See  Conditions.) 

time  of,  how  determined,  882.     (See  Performance.) 

effect  of,  in  respect  to  bills  and  bonds,  881  ist  seq. 
DEPOSIT  on  purchase,  when  it  may  be  recovered  back,  743. 

with  stakeholder,  729.  . 
DEPOSITOR,  when  entitled  to  recover  deposit  of  money,  722  et  seq.    (See 

Money  Had  and  Received.) 
DERANGEMENT,  MENTAL,  how  affecting  capacity  to  contract,  98  et  seq. 
(See  Lunatics.) 
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DESCRIPTION,  when  a  conditioD  precedent,  559-60. 

when  surplusage,  668. 

effect  of,  in  deeds,  638. 
DESTROYED  CONTRACTS,  when  to  be  proved,  by  parol,  694. 
DESTRUCTION  OF  THING  BARGAINED  FOR. 

When  a  defence  to  contract,  300.     (See  Impossibility.) 
DESTRUCTION  OF  THING  WORKED  AT. 

When  defence  to  h  suit  for  price  of  labor,  826. 
DETRIMENT  TO  PROMISEE,  the  true  basis  of  our  doctrine  of  coDsiderm- 

tion,  498,  505,  858. 
DILIGENCE,  degree  of,  required  of  party  in  performing  contract,  810. 
''  DIRECTLY,"  meaning  of  term,  886. 
DIRECTOR  OF  COMPANY,  undue  influence  by,  over  company,  161,408. 

when  liable  for  representations,  277. 

general  authority  of,  127  et  seq.,  138.     (See  Corporation.) 

how  far  resolutions  by  directors  bind  specifically,  808. 

contracts  of,  for  sale  of  influence  void,  408. 
DISABILITY,  self-inflicted,  no  defence,  812,  325,  575,  608,  606,  716,  747, 
901. 

legal  (see  Infants  ;  Married  Womrn). 
DISAFFIRMANCE,  when  it  may  go  to  part  of  a  contract,  46. 
DISCLOSURE  OF  TRUTH,  when  obligatory,  249-50. 

when  required  in  contracts  for  sale,  906. 
DISHONOR  OF  BILL,  notice  of,  578. 
DISTORTION  OF  TRUTH,  when  amounting  to  misrepresentation,  217, 

249,  250 
DISTRESS  FOR  RENT,  wrong  party  paying  under,  may  recover,  762. 
DIVISIBILITY  OF  CONTRACT. 

In  cases  of  fraud,  233  et  seq. 
of  impossibility,  330. 
of  illegality,  338. 

as  to  performance,  899. 

as  to  tender,  970. 

part  performance  in  case  of,  580. 

as  to  consideration,  511. 

when  sustaining  partial  recovery,  338,  511,  580,  746,  899. 
DIVISIBLE  CONTRACT  OF  LABOR,  how  affected  by  casus,  826,  714. 
DIVISIBLE  DEBT,  when  there  may  be  partial  tender,  979.  (See  Tender.) 

when  there  may  be  partial  recovery  on,  899. 
DIVORCE,  agreements  for,  invalid,  394. 

effect  of,  in  giving  business  capacity  to  wife,  80. 

whether  lunatic  subject  to,  113  a, 
DOCUMENTS,  connected,  to  be  read  together,  665. 

parol  proof  of,  when  admissible,  540,  648,  661,  694,  803. 

lost,  parol  proof  of,  694. 
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DOCUMENTS— (con/tniicd). 

interpretation  and  construction  of,  627  et  seq.     (See  Intebpretation  ; 
Construction.) 

presumption  of  knowledge  of  conditions  in,  5,  22,  185,  196)  572,  615. 
DOLUS,  how  related  to  fraud,  232,  283  et  seq^ 
DOMESTIC    SERVICE,   contracts  for,    707,    717,    718.      (See   Implied 

Contracts.) 
DOMESTIC  USE,  provisions  to  be  fit  for,  912. 
DOMICIL  (see  Conflict  of  Laws).  ' 

DONOR,  when  bound  hy  gift,. 496. 
DOUBT,  to  tell  against  the  party  introducing  it,  670. 
DRAWER,  when  entitled  to  notice,  578.     (See  Bills  of  Exchange.) 
DRUNKARD,  liable  for  negligence,  1048. 
DRUNKENNESS,  when  avoiding  a  contract,  118  et  seq. 
DUPE  of  illegal  scheme  not  barred  from  recovery,  353. 
DURESS. 

Consent  obtained  by  duress  is  inoperative,  144. 

distinction  between  **void"  and  *' voidable,"  145. 

party  or  privies  may  defend  on  this  ground  :  bona  fide  indorsees,  146. 

the  danger  must  be  real  from  stand- point  of  party  threatened,  147. 

there  must  be  violence  threatened,  148. 

duress  of  goods  does  not  invalidate  promise,  149. 

nor  fear  of  legal  procedure,  150. 

threat  of  criminal  prosecution  avoids,  151. 

and  so  of  criminal  prosecutions  of  near  relations,  151  a. 

must  be  causal  relation  between  the  duress  and  the  consent,  152. 

persons  from  whom  the  duresss  proceeds  immaterial,  153.. 

such  contracts  may  be  ratified,  154. 
DUTY,  performance  of,  when  a  consideration,  500  et  seq, 

EARNEST,  effect  of,  729,  748. 

ELECTION,  to  avoid  contract,  must  be  made  in  reasonable  time,  287. 

to  waive  tort,  when  final,  735. 

in  order  to  ratify,  must  be  final  and  single,  290. 

right  of,  reserved  in  alternative  contract,  619  et  seq. 

right  of,  in  respect  to  appropriation  of  payment,  932. 
ELECTIONS,  agreement  for  corrupt  interference  with,  void,  405  et  seq, 
EMBARGO,  when  preventing  specific  performance,  805. 
EMPLOYEE,  suits  by,  707  et  seq.     (See  Implied  Contracts.) 

may  be  restrained  from  breach  of  trust,  435. 

sickness  of,  when  a  defence  on  contract,  822-8. 
EMPLOYER,  when  relieved  from  liability  by  destruction  of  thing  worked 

on,  827. 
EMPLOYERS,  combinations  of,  when  void,  441. 

EMPLOYMENT,  when  implying  contract  for  labor,  707  et  seq,     (See  Im- 
plied Contract.) 
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ENDOWMENTS,  subscriptions  for,  consideration  of,  528. 
ENEMY,  act  of,  when  defeating  covenant,  how  far  a  defence,  819. 

when  a  defence,  94,  478. 

trading  with,  illegal,  94,  473. 
'^  ENGAGEMENT,"  meaning  of  term  under  marriage  settlement,  77  et  $eq. 
ENLISTMENT,  contracts  of,  42 
ENTIRETY  OF  CONTRACTS,  when  broken  into,  233,  830,  888,  511, 

580,  899. 
EQUITABLE  CLAIMS,  when  to  be  set  off,  1013.     (See  Skt-off.) 
EQUITABLE  INDEBTEDNESS,  may  be  sued  on  in  account  stated,  777. 
EQUITABLE  SUITS  AT  COMMON  LAW,  722. 
EQUITY. 

Requires  reciprocity,  2. 

rule  as  to  ** voidable"  and  "void,"  28. 

will  control  infants,  51,  54. 

recognizes  separate  estates  in  married  women,  77. 

when  requiring  trustee,  91. 

rule  of,  as  to  lunatics,  103. 

will  protect  persons  contracting  when  intoxicated,  119. 

will  control  corporations,  127,  139. 

will  set  aside  agreements  obtained  by  duress,  144  et  seq. 

also  in  cases  of  undue  influence,  157  et  seq, 

will  refuse  specific  performance,  166. 

will  rectify  in  cases  of  mutual  mistakes,  205. 

may  rescind  in  cases  of  unilateral  mistake,  207,  282  et  seq,,  919. 

will  relieve  in  cases  of  fraud,  232  et  seq.^  266,  282. 

and  so  of  fraudulent  suppression,  248  et  seq. 

rules  of,  as  to  rescission,  283  et  seq, 

rules  as  to  illegal  agreements,  336  et  seq. 

as  to  restraint  of  trade,  435. 

rule  as  to  consideration,  495. 

as  to  gifts,  494,  496. 

as  to  moral  obligation,  512. 

will  set  aside  in  case  of  gross  inadequacy,  518. 

rule  of  as  to  conditions,  545  et  seq. 

adopts  legal  rules  of  construction,  649. 

permits  bonds  only  to  be  enforced  for  actual  debt,  689. 

rules  of,  applied  to  suits  for  money  had  and  received,  722. 

rules  as  to  parties,  794. 

as  to  cestui  que  trust,  799. 

as  to  assignees,  836. 

as  to  novation,  852. 

as  to  time,  887-8. 

as  to  appropriation  of  payment,  928-84. 

as  to  payment  to  trustees,  943  et  seq. 

as  to  set-off,  1009,  1013. 
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EQUITY—Cconhnticrf). 

rules  as  to  release,  1035. 

as  to  accounts,  777  6^  seq. 
as  to  estoppel  (see  Estoppel.) 
as  to  custody  of  children,  400. 
ERASURES,  effect  of  on  contracts,  695  et  seq, 
ERROR. 

General  Principles, 

Topic  one  of  peculiar  difBcultv,  171. 

embarrassed  by  ambiguity  of  terms,  172. 

also  by  confusion  of  cIassi6cation,^173. 

will  and  expression  must  coincide,  174. 
Conscio^ts  Error. 

Promises  known  to  be  in  jest  do  not  bind,  1 75. 

error,  when  conscious,  exposes  to  rescission  and  action  for  deceit,  176. 
Unconscious  Error  of  Apprehension, 

In  Roman  law,  unconscious  essential  error  prevents  inception  of  contract, 
177. 

in  our  own  law  this  view  obtains,  178. 

error  to  be  distinguished  from  impossibility  of  performance,  179. 

essential  error  as  to  parties  precludes  contract,  180. 

and  so  as  to  error  as  to  subject  matter,  181. 

no  title  passes  when  only  bare  charge  is  given,  182. 

no  title  passes  in  false  personation,  183. 

contract  must  be  made  with  party  suing,  184. 

signature  to  wrong  document  does  not  bind,  185. 

essential  error  as  to  identity  of  thing  precludes  contract,  186. 

and  so  as  to  error  as  to  generic  character  of  property,  187. 

"substantial"  error  does  not  necessarily  have  this  effect,  188. 

nor  does  error  as  to  quality,  189. 

error  as  to  quantity  or  price  only  pro  tanto  invalidates,  1 90. 

if  there  be  fraud  as  to  quantity  or  quality,  defrauded  party  may  hold  to 
bargain  and  sue  for  damages,  191. 

error  in  accounts,  and  &<i  to  price,  may  be  corrected  pro  tanto,  192.     . 

error  in  motive  not  essential,  193. 

error  as  to  collateral  or  future  matters  not  essential,  194. 

contracts  of  bailment  subject  to  same  rules,  195. 

negligent  error  does  not  excuse,  196. 

money  paid  under  mistake  may  be  recovered  back,  197. 

error  in  law  does  not  avoid,  1 98.  ^ 

error  in  subsumption  of  facts  not  one  of  law,  199. 

special  knowledge  not  presumed  in  non-specialist,  200.  I 

error  of  law,  when  acted  on  fraudulently,  avoids,  201. 
Errtfr  of  Expression. 

Error  of  expression  unessential,  202. 

party  is  estopped  from  denying  that  his  expressions  were  correct,  202  a, 
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ERROR— (conanucd). 

error  in  time  may  be  corrected,  208. 

patent  error  cannot  be  corrected  by  extrinsic  proof,  204. 
Rectification, 

Bilateral  error  may  be  corrected,  205. 

concurrent  error  ground  for  rectification,  206. 

rescission  granted  on  proof  of  unilateral  mistake ;  rectification  on  proof  of 
bilateral,  207. 

proof  should  be  strong  and  plain,  208. 

contract  requiring  distinct  modes  of  proof  cannot  be  inserted,  209. 

obvious  mistake  may  be  corrected  by  context,  210. 

rectification  not  granted  against  bona  fide  purchaser,  211. 
ESCROW,  nature  and  effect  of,  679. 
ESSENTIAL  ERROR,  characteristics  of,  177  et  seq, 
ESTOPPEL  by  fraud,  284. 

by  silence,  6. 

by  negligence,  202  a,  1043  et  seq. 

by  representations  generally,  226. 

by  receipts,  941. 

contract  by,  6. 

of  infants,  74. 

of  married  women,  89. 

of  corporations,  141. 

by  parties  negotiating  paper,  796. 

by  false  representations,  234. 

precludes  party  from  denying  correctness  of  words  used  by  him,  202  a. 

how  far  recognized  in  Roman  law,  177. 
EVIDENCE,  agreements  to  suppress,  void,  415. 

of  duress,  144,  152. 

of  undue  influence,  163. 

of  error,  208. 

of  fraud,  239,  283. 

of  falsity,  240. 

of  illegality,  844. 

of  conditions,  607. 

of  lost  or  ambiguous  document,  648,  661,  694. 

of  deed,  S77  et  seq, 

what  requisite  to  rectification,  205  et  seq,     (See  Rectification.) 

when  admissible  to  explain  document,  202,  661. 

of  accord  and  satisfaction,  996  et  seq, 

of  release,  1031  et  seq, 
EXCEPTIONS  to  grant  to  be  strictly  construed,  666. 
EXCESS  OF  PAYMENT  may  be  recovered  back,  737. 
EXCLUSION,  when  resulting  from  specification,  674. 
EXCLUSIVE  RIGHTS,  agreements  for,  when  valid,  437. 
EXECUTED  ACT,  not  a  valid  consideration,  514. 
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EXECUTED  CONSIDERATION,  conditions  of,  493.     (See  Considera- 
tion.) 
EXECUTED  CONTRACT,  cannot  be  overhauled  for  illegality,  352. 
EXECUTION,  when  equivalent  to  payment,  758  et  seq,,  761. 

when  money  wrongfully  obtained  by  may  be  recovered  back,  740. 

of  deed,  677.     (See  Dked.) 
EXECUTIVE,  agreements  to  influence  illegal,  403. 
EXECUTOR,  undue  influence  by,  161. 

contract  of,  to  give  uiidue  preference,  void,  409. 

efiect  of  payment  to  or  by,  947. 

may  be  liable  at  law  for  admitted  claim,  727. 

what  duties  do  not  devolve  on,  323. 

when  standing  in  testator's  place,  167. 

set-off  in  suits  by  or  against,  1022. 
EXECUTORY  CONTRACTS,  distinctive  features  of,  50. 
EXISTENCE  OF  THING  CONTRACTED   FOR,  when  necessary   to 

contract,  298. 
EXPECTANCIES,  sales  of,  when  void,  169. 

release  of,  1034. 
EXPERT,  may  be  called  to  decipher  and  interpret,  634. 

assumed  to  have  special  knowledge,  200. 

liable  for  deceit,  264. 
EXPLANATION  of  meaning,  how  obtained,  627  et  seq,     (See  Interpre- 
tation.) 
EXPRESSIO  UNIUS  EST  EXCLUSIO  ALTERIUS,  effect  of,  maxim, 

674. 
EXPRESSION,  must  coincide  with  will,  174. 
EXPROMISSION,  distinctive  character  of,  866. 
EXTENSION,  promise  for,  effect  of,  499. 
EXTINCTION,  by  novation,  857,  860. 
EXTORTION,  how  far  vacating  contract,  149,  737-8. 

money  obtained  by,  can  be  recovered  back,  737. 
EXTRA-WORK,  when  suit  lies  for,  500,  720. 

FACT,  mistake  as  to,  when  avoiding  contract,  \n  et  seq,     (See  Error.) 
FACTOR,  effect  of  payment  to  or  by,  945.     (See  Payment.) 
FAILURE  OF  CONSIDERATION,  when  entitling  to  recover  back  price, 
742  et  seq.     (See  Money  Had  and  Received.) 
of  performance  on  one  side  when  a  defence  to  the  other,  545  et  seq,     (See 
Condition.) 
FALSA  DEMON  STRATIO,  not  vitiating  contract,  668. 
FALSE  OPINION,  not  a  false  pretence,  259. 
FALSE  PERSONATION,  no  title  passes  in,  183. 

agreement  to  effect  void,  376. 
FALSE  PRETENCES,  when  vitiating  contract  and  affording  basis  for  suit, 
232,  et  seq,     (See  Fraud.) 
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money  obtained  by,  may  be  recovered  back,  7S0. 
FALSE  REPRESENTATIONS,  when  vitiating  contract,  212,  282  et  seq. 

(See  Representations;  Fraud.) 
FALSITY  to  be  inductively  proved,  240. 
FAMILY  NEGOTIATIONS,  candor  required  in,  256  a. 
FAMILY  SERVICES,  not  to  be  regarded  as  conditioned  on  wages,  719. 
FAMILY  SETTLEMENT,  a  good  consideration,  688. 
FATHER,  cannot  abdicate  his  rights,  400. 

liable  for  necessities  furnished  child,  512. 

undue  influence,  over  child,  161. 
** FAULTS,*'  meaning  of  word,  229. 

concealment  of,  249. 
FEAR,  how  far  operating  to  vacate  consent,  147,  150  et  geq.     (See  Duress.) 
FEES,  contingent,  when  agreement  for  is  valid,  427. 

of  officers,  promise  to  pay,  when  binding,  500,  502. 

extortionate,  may  be  recovered  back,  737. 
FELONY,  compounding,  483  et  seq, 

how  far  distinguishable  from  misdemeanor,  345. 
FEME  COVERT,  7S  et  weq.    (See  Married  Women.) 
FEME  SOLE  TRADERS,  76,  77.     (Se* Married  Women.) 
FIDUCIARY  POWER,  undue  exercise  of,  161.    (See  Tmbk&k.) 

how  far  requiring  candor,  253. 
FIRE,  completion  of  contract  precluded  by,  308. 

FIRE  INSURANCES,  void  when  without  interest,  457.   (See Insurance.) 
FIRM,  contracts  by,  807,  818,  830,  1028.     (See  Partners.) 
FITNESS,  when  a  condition  of  sale,^214,  221,  903. 
FOOD,  monopoly  of,  when  void,  442. 

sale  of,  when  wholesomeness  is  warranted,  222  et  seq.,  912. 
FORBEARANCE  TO  SUE,  when  a  consideration,  532. 
FORCE,  effect  of,  on  contracting  party,  144  et  seq.     (See  Duress.) 
FOREIGN  CONTRACT,  jurisdiction  of,  871  et  seq     (See  Conflict  of 

Laws.) 
FOREIGN  COUNTRY,  creditor  need  not  be  followed  into  for  purpose  of 

payment,  872-3,  991. 
FOREIGN  LAWS,  effect  of  (see  Conflict  of  Laws). 

mistake  as  to,  avoids  contract,  198. 

contracts  illegal  by,  361,  479,  871  et  seq, 
FOREIGN  PROHIBITION,  when  an  excuse  for  non-performance,  306. 
FOREIGN  REVENUE  LAWS,  agreements  to  evade,  445. 
'*  FORESTALLING,"  453  et  seq, 
FORFEITURES,  not  encouraged,  670. 

waiver  of,  615. 

for  non-performance,  may  be  fixed  by  agreement,  890. 
FORGED  PAPER,  money  paid  for,  may  be  recovered  back,  744. 

payment  by,  inoperative,  960. 
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cannot  be  ratified,  483. 
FORM  of  document,  determined  by  lexfori^  796,  841,  874. 

of  solemnization  by  lex  loci  actus,  874-5. 
'* FORTHWITH,"  meaning  of  term,  886. 
FRACTIONAL  PAiTMENT,  effect  of,  935. 
FRANCHISES,  effects  of  grant  of,  137. 
FRAUD. 

Fraud  is  an  intentional  distortion  of  the  truth,  232. 

party  defrauded  may  sue  for  damages,  232  a. 

or  may  rescind  and  recover  back,  282  a,  730. 

though  not  from  strangers,  733. 

contracts  may  be  diyisible  in  respect  to  fraud,  233. 

false  representations  may  be  estoppels,  234. 

when  both  parties  are  involved  in  fraud,  neither  can  recover,  235. 

when  there  is  fraudulent  misrepresentation,  good  motives  are  no  defence, 
236. 

false  representation  must  have  been  with  intent  to  be  acted  on  by  party 
injured,  237. 

fraud  need  not  have  been  lucri  causa,  29%. 

fraudulent  intention  to  be  indnetively  proved,  239,  377. 

and  so  of  faUUy,  240, 

recklMV  misstatement  imposes  responsibility,  241. 

must  be  causal  relation  between  fraud  and  injury,  242. 

fraud  need  not  be  the  sole  motive,  242  a. 

injury  must  be  actually  sustained,  243. 

the  losing  party  must  believe  the  fglse  statement,  244. 

and  must  be  without  immediate  means  of  testing :    contributor}*  negli- 
gence, 245. 

false  statement  as  to  collateral  matter  does  not  avoid,  246. 

party  not  bound  by  third  party's  misstatement  or  fraud,  247. 

fraud  may  be  in  conduct  as  well  as  in  words,  248. 

when  non-disclosure  of  qualification  leaves  statement  untrue,  this  is  a  false 
representation,  249. 

non-jdisclosure  of  facts  which  superior  business  sagacity  would  discover 
does  not  avoid  contract,  250. 

party  suppressing  must,  to  be<  liable,  actively  negative  fact  suppressed, 
251. 

neither  party  is  bound  to  correct  the  other's  misconceptions,  252. 

nor  is  a  party  bound  by  his  silence  when  not  called  on  to  speak,  253. 

when  there  is  a  fiduciary  relation,  disclosure  becomes  necessary,  254. 

proposer  of  business  bound  to  give  fair  statement,  255. 

so  of  promoter  of  company,  255  a, 

applicants  for  insurance  bound  to  state  all  material  facts,  256. 

so  with  parties  to  family  negotiations,  256  a. 
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false  promise  not  a  false  statement,  257. 

intention  not  to  pay  may  be  a  false  pretence,  258. 

false  opinion  not  a  false  pretence,  259. 

and  so  of  conjectural  value,  260. 

misrepresentations  to  be  distinguished  from  puffs,  261. 

false  representations  of  solvency  bind,  262. 

and  so  of  false  warranty,  ^63. 

general  statement  of  law  does  not  avoid ;  otherwise  as  to  specific  opinion, 
264. 

marriage  voidable  when  under  mistake  as  to  person,  265. 

fraudulent  marriage  settlement  may  be  set  aside,  266. 

employment  of  puffer  at  auction  may  be  a  fraud,  267. 

vendor  may  set  aside  auction  sale  if  bidders  were  kept  back,  268* 

agent's  statement  during  negotiations  binds  principal,  269. 

false  statement  in  range  of  authority  binds,  270. 

but  statements,  when  contractual,  must  be  coincident,  271. 

statement  must  be  within  range  of  authority,  272. 

reports  to  principal  bind,  273. 

general  agent  may  make  contractual  admissions,  274. 

corporations  necessarily  so  bound,  275. 

shareholders  relieved  from  contract  on  proof  of  fraud,  276. 

corporation  liable  for  agent's  deceit,  but  not  directors,  277. 

agency  must  be  established  by  proof  aliunde,  278. 

principal  not  liable  for  agent's  collusive  agreements  with  third  party,  nor 
in  deceit'for  agent's  independent  false  statements,  279. 
FRAUDS,  STATUTE  OF,  how  far  precluding  parol  modification  of  con- 
tract, 661. 

whether  novation  is  covered  by,  865. 

as  to  performance,  869  et  seq. 

debts  not  recoverable  under  may  be  extinguished  by  appropriation,  930. 
FRAUDULENT  CONVEYANCES,  voidable,  877. 
FRAUDULENT  PREFERENCES,  void,  376  et  seq, 
FRAUDULENT  TERMS,   to  be  construed  against  the  party  introducing 

them,  672. 
FREEDOM  OF  WILL,  how  far  affected  by  error,  1 74,  n. 

not  inconsistent  with  doctrine  of  duress,  145. 
FREIGHT,  money  to  be  paid  for,  in  advance,  745. 

when  divisible,  708  et  seq. 

under  bill  of  lading  (see  Bill  of  Lading). 
FRIENDLY  SERVICES,  not  to  be  regarded  as  matters  of  contract,  719. 
**  FROM,"  effect  of,  in  limitation  of  time,  884  et  seq. 
FUNERAL  EXPENSES,  when  to  be  refunded  to  party  advancing  them, 

757. 
FUNGIBLE  ARTICLES,  rule  as  to  the  delivery  of,  315. 
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GAMBLING. 

Wagers  on  matters  which  ought  not  be  investigated  are  illegal,  449. 

and  so' of  wagers  on  matters  which  it  is  against  the  policy  of  the  law  to 
have  acted  on,  450. 

by  statute  wagers  are  illegal,  451. 

in  this  country  tendency  is  to  hold  all  wagers  illegal,  452. 

a  contract  to  purchase  stocks  or  other  chattels  without  intention  of  deliver- 
ing is  void,  453. 

*^  options"  not  necessarily  illegal,  453  a. 

otherwise  as  to  "comers,"  453 b. 

securities  given  for  gaming  debts  void,  but  money  paid  cannot  be  recov- 
ered back  :  price  of  gambling  material,  454. 

by  statute  marine  insurance  without  interest  void,  455. 

so  of  insurances  of  life,  456. 

and  so  of  fire  insurances,  457. 

contracts  based  on  lotteries  illegal,  458. 
GAMBLING  DEBTS,  when  suable,  452,  730. 
GAMBLING  MATERIAL,  agreements  to  purchase,  void,  454. 
GENERAL  AGENT,  power  of,  274. 
GENERAL  TERMS  to  yield  to  special,  664. 
GENERIC  OBLIGATIONS,  when  impossibility  is  a  defence,  322. 
GENUINENESS  of  text,  how  to  be  determined,  680. 
GIFTS,  cannot  be  recovered  back,  496,  751  (see  164). 

may  be  rescinded  for  error,  195. 

will  not  support  promise,  514. 

when  sustained  in  equity,  494. 

when  executed  bind,  496. 
**  GOOD"  CONSIDERATION  as  distinguished  from  **  valuable,"  497. 
(jOOD  faith,  to  be  maintained  in  construction  of  contract,  654-6. 
GOOD  MORALS,  contracts  hostile  to,  will  not  to  be  enforced,  370. 
GOOD  MOTIVES,  no  defence  to  action  for  deceit,  236. 

no  excuse  when  purpose  is  illegal,  339. 
GOODS,  acceptance  of,  implies  promise  to  pay,  7,  709,  716. 

bona  Jide  purchasers  acquire  title  to,  211,  291,  347,  876,  733,  734. 

no  market  overt  as  to,  734.  ^ 

duress  of,  does  not  invalidate  contract,  149.  \ 

place  of  delivery  of,  876.     (See  Conflict  of  Laws.) 

price  of,  how  to  be  sued  for,  when  tort  is  waived,  736/ 

sold  for  illegal  object  cannot  be  sued  on,  342. 

implied  contract  of  sale  of,  707  et  seq.     (See  Implied  Contracts.) 

taking  without  title  does  not  pass  title,  292,  784,  793. 

bona  Jide  purchasers  take  title  when  property  is  passed,  211,  291,  347, 
376,  732,  734. 

tender  of,  987  et  seq.     (See  Tender.) 

when  accepted  as  accord  and  satisfaction,  1006.     (See  Accord  and 
Satisfaction.) 
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GOOD  S^(continued) . 

when  payment  in,  is  satisfaction,  963.     (See  Payment.) 
GOOD  WILL,  effect  of  sale  of,  481  et  seq, 
GOVERNESS,  term  of  service  of,  718. 

GOVERNMENT,  agreement  to  improperly  inflaence,  Toid,  403-5. 
GRACE,  DAYS  OF,  limited  by  local  law,  875. 
GRAMMAR,  not  necessarily  to  be  followed  in  construction,  662. 
GRANTS,  in  what  way  to  be  construed,  666. 

construction  of,  670. 

constitutional  limitation  as  to,  1062  et  seq. 
GRATITUDE,  not  a  consideration,  512. 

GRATUITOUS  PROMISE,  cannot  be  enforced,  493  et  seq.     (See  Con- 
sideration.) 
GUARANTEE  (see  Guaranty). 
GUARANTOR,  when  entitled  to  notice,  670. 

when  may  recover  contribution,  765. 

set-off  by,  1024.     (See  Surety.) 
GUARANTY,  impossibility  no  defence  to  a  suit  on,  811,  321. 

inferences  from  contract  of,  709. 

liability  imposed  by,  436,  515,  670. 

in  consideration  of  forbearance,  532,  S52  et  seq. 

contribution  incident  to,  765. 
GUARDIAN,  undue  influence  by,  vitiates  contract,  161.     (See  Trustees.) 
GUILTY  KNOWLEDGE,  to  be  inductively  proved,  240. 

HEALTH,  sale  of  articles  prejudicial  to,  222,  912. 

personal  engagement  conditioned  on,  823  et  8eq. 
HEGEL,  his  views  as  to  contracts,  1. 
HEIR,  contracts  with,  for  expectancy,  169. 

of  infant,  rights  of,  55. 
HENCEFORTH,  meaning  of  term,  894. 
HERMENEUTICS,  meaning  of  term,  628. 
HIRING  OF  PERSONS. 

Conditions  of  term  of  service,  718. 

contracts  of,  707-718.     (See  Implied  Contracts). 

when  suspended  by  casus,  322. 
HIRING  OF  REAL  ESTATE  (see  Landlord  ;  Lease  ;  Rent.) 
HIRING  OF  THINGS. 

When  rescinded  for  error,  195. 

when  demand  is  necessary  to  suit,  576. 
HORSE,  warranty  of  soundess  of,  218  et  seq. 

loss  by  death,  effect  on  contract,  297  et  seq.,  308  et  seq, 
HOSTILITIES,  contracts  during,  476. 
HOUR  of  performance,  how  limited,  885. 
HUSBAND,  liability  for  wife,  88  et  seq.    (See  Married  Women). 

undue  influence  by,  161. 

610 


II7DBX. 

HUSBAND  AND  WIFE,  agreements  of,  for  future  separation  invalid,  895. 

deeds  of  separation  of,  conditional  character  of,  614. 

relations  of,  76  et  seq,    (See  Married  Women.) 

settlements  in  fraud  of  marital  rights  invalid,  399. 
HYPOTHECATION  of  collaterals,  effect  of,  964,  996  etseq. 

IDENTITY  of  parties,  error  as  to,  avoids  contract,  183  etseq, 

of  thing  bargained  for,  how  affecting  contract,  177  et  seq,    (See  Error.) 
IDIOCY,  destroying  contractual  capacity,  98. 
IGNORANCE  OF  FACT,  statement  made  in,  when  imputable  asfalsity,  241. 

when  ground  for  setting  aside  contract,  171  et  seq,^   732  etseq,    (See 
Error  ;  Fraud). 
IGNORANCE  OF  LAW,  no  ground  for  setting  aside  contract,  198. 
ILLEGALITY. 
General  Principles, 

Unlawfulness  and  indictability  not  convertible,  335. 

void  contracts  distinguished  from  illegal,  336. 

where  a  contract  is  susceptible  of  an  illegal  and  a  legal  construction,  the 
latter  is  to  be  adopted,  337. 

illegal  stipulations  may  be  severed  from  legal,  838. 

divisibility  of  insurances,  338  a. 

concurrence  of  other  considerations  no  defence,  339. 

party  to  illegal  agreement  cannot  sue  on  it,  340. 

so  of  money  contributed  to  illegal  purposes,  341. 

and  of  price  of  goods  contributed  to  illegal  purposes,  842. 

mere  knowledge  that  supply  goes  to  illegal  purpose  does  not  preclude 
recovery,  343. 

complicity  and  illegality  may  be  inferentially  shown,  and  by  preponder- 
ance of  proof,  344. 

no  distinction  as  to  turpitude  of  offence,  845. 

complicity  in  collateral  matters  not  to  be  imputed,  346. 

illegality  does  not  attach  in  rem,  or  to  parties  without  notice,  347. 

landlord  cannot  recover  rent  of  house  to  be  illegally  used,  348. 

partnership  in  illegal  enterprise  will  not  be  enforced,  349. 

insurances  on  illegal  voyages  are  void,  and  so  of  illegal  sales,  350. 

subsequent  securities  infected  with  illegality,  351. 

executed  contract  cannot  be  overhauled  on  account  of  illegality,  852. 

complicity  does  not  bar  dupes  or  victims,  353. 

money  paid  on  executory  illegal  agreement  may  be  recovered  back,  854. 

goods  deposited  for  an  illegal  purpose  may  be  recovered  back,  355. 

but  not  when  the  mere  supply  was  a  crime,  356. 

agent  cannot  hold  back  from  principal  on  the  ground  that  transaction  was 
illegal,  357. 
Violation  of  Statute, 

Contract  to  violate  statute  is  illegal,  360. 

in  conflict  lex  loci  solutionis  prevails,  361* 

611 


INDBX. 

I LLEG  ALITY— (conhntitfrf) . 

evasions  of  statute  invalidate,  362. 

not  necessary*  that  penalty  should  be  prescribed,  363. 

mere  penalty  imposed  does  not  make  contract  illegal,  364. 

otherwise  when  act  is  made  unlawful,  365. 

party  protected  by  statute  may  sue,  366. 

agreement  cannot  be  made  unlawful  by  subsequent  legislation,  or  change 

of  judicial  opinion,  nor  can  it  be  validated  by  subsequent  legislation,  367. 
void  contract  cannot  be  validated,  368. 
Immorality. 
Agreements  to  induce  immorality  void,  870. 

so  of  immoral  agreements  amounting  to  indictable  conspiracies,  371. 
so  as  to  agreements  for  libels,  872. 
so  as  to  agreements  for  illicit  cohabitation,  373. 
so  as  to  goods  or  houses  furnished  for  immoral  purposes,  374. 
Cheating  and  Fraudulent  Insolvency. 
Agreement  to  defraud  void,  876. 
conditions  of  voidability  on  ground  of  fraud,  877. 
contract  of  agent  to  his  private  profit  void  against  principal,  878. 
agreements  in  fraud  of  bankrupt  law  void,  879. 
agreements  in  insolvency  for  preferences  void,  880. 
Violation  of  Sunday  Law, 
Sunday  contracts  in  some  states  void,  882. 
statutes  do  not  affect  executed  contract,  883. 
so  as  to  Sunday  transfer  of  projlerty,  884. 
when  statute  relates  to  '*  ordinary"  calling  it  does  not  invalidate  collateral 

contracts,  885. 
indorsee  without  notice  not  bound,  886. 
parties  dealing  bonajide  protected,  887. 
exceptions  to, be  liberally  construed,  388. 
Sunday  contracts  cannot  be  ratified,  389. 
date  may  be  corrected  by  parol,  390. 
duration  of  Sunday  determined  by  statute,  391. 
Interference  with  Family  Relations. 

Agreements  modifying  marriage  are  void,  and  so  are  agreements  for  divorce, 

894. 
agreements  providing  for  separation  void,  895. 
contracts  in  restraint  of  marriage  void,  896. 
partial  limitations  may  be  valid,  397. 
marriage  brokerage  contracts  void,  398. 

marriage  settlement  in  fraud  of  marital  rights  will  be  set  aside,  899. 
father  cannot  divest  himself  of  custody  of  children,  400. 
Injury  to  Public  Service. 
Agreement  privately  to  influence  legislature  invalid,  402. 
and  so  of  agreement  to  influence  executive,  403. 
professional  services  as  to  pardon  permissible,  404. 
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agreements  to  influence  public  officers  void,  405« 
and  so  of  agreements  to  bribe  voters,  406. 
*    so  of  sales  of  public  offices,  407. 
so  of  sales  of  trusts,  408. 

so  of  agreements  by  administrators  to  give  preferences,  409. 

agreement  to  withdraw  from  contesting  election  void,  410. 

so  of  assignments  of  salary,  411. 

otherwise  as  to  pensions,  412. 

agreement  by  public  officers  to  receive  private  payment  invalid,  413. 

railroad  bargains  as  to  stations  may  be  invalid,  414. 

agreement  to  obstruct  justice  void,  415. 

condition  not  to  have  recourse  to  law  void,  416. 

so  as  to  agreement  to  finally  arbitrate,  417. 
Champerty  and  Alaintenance. 

Champerty  is  illegal  sharing  of  profits  of  litigation,  421. 

maintenance  is  stirring  up  of  unfounded  litigation,  422. 

agreement  to  sell  claims  on  shares  not  invalid,  428. 

purchase  on  speculation  of  suit  void,  424. 

parties  jointly  interested  may  bind  themselves  to  expenses  of  litigation,  425. 

attorney  cannot  purchase  client's  interest,  426. 

agreement  for  contingent  fees  not  necessarily  invalid,  427. 

barrister  can  recover  for  services,  428. 

objection  of  maintenance  cannot  be  set  up  by  stranger,  429. 
Restraints  of  Trade, 

Agreement  to  surrender  inalienable  rights  is  void,  430. 

agreement  binding  party  not  to  do  business  in  a  particular  place  may  be 
sustained,  431. 

no  objection  to  such  agreement  that  it  is  unlimited  as  to  time,  482. 

reasonableness  of  restraint  is  a  question  of  law,  433. 

must  be  valuable  consideration,  434. 

party  may  be  enjoined  for  breach  of  trust,  435. 

patent  rights  and  secret  processes  may  be  sold  without  limitation,  436. 

parties  may  bind  themselves  to  deal  exclusively  with  each  other,  and  em- 
ployee may  bind  himself  to  give  his  whole  services  to  employer,  437. 

agreements  relieving  from  liability  for  negligence  are  void,  438. 

agreements  limiting  prices  of  labor  void,  439. 

agreement  not  to  labor  except  at  a  certain  price,  or  for  a  particular  person, 
is  invalid,  440. 

and  so  of  combination  of  employers,  441. 

agreement  to  absorb  a  staple,  or  to  fix  prices,  invalid,  442,  1064. 

and  so  of  agreement  to  absorb  transportation,  442  a. 

agreement  to  suppress  bids  at  auction  and  public  proposals  void,  443. 

agreement  to  make  joint  bids  not  invalid,  444. 

foreign  revenue  laws  will  not  be  enforced,  445. 
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intended  invasion  of  home  revenue  laws  does  not  vitiate  contract  when 

this  is  not  the  consideration,  446. 
Wagers  and  Gambling, 
Wagers  on  matters  which  ought  not  to  be  investigated  are  illegal,  449. 
and  so  of  wagers  on  matters  which  it  is  against  the  policy  of  the  law  to 

have  acted  on,  450. 
by  statute  wagers  are  illegal,  451. 

in  this  country  tendency  is  to  hold  all  wagers  illegal,  452. 
a  contract  to  purchase  stocks  or  other  chattels  without  intention  of  delivery 

is  void,  453. 
'*  options"  not  necessarily  illegal,  458  a. 
otherwise  as  to  "corners,"  46S  6. 
securities  given  for  gaming  debts  void,  but  money  paid  cannot  be  recovered 

back  :  price  of  gambling  material,  454. 
by  statute  marine  insurance  without  interest  void,  455. 
so  of  insurances  of  life,  456. 
and  so  of  fire  insurances,  457. 
contracts  based  on  lotteries  illegal,  458. 
Usury, 
Usury  laws  local,  and  to  be  strictly  construed,  461. 
between  conflicting  laws,  that  least  onerous  is  to  be  applied,  462. 
law  of  place  of  performance  controls,  463. 

mistake  in  fact  will  not  avoid  contract,  otherwise  as  to  mistake  in  law,  464. 
stranger  cannot  avail  himself  of  statute,  465. 
contract  not  in  itself  valid  not  affected  by  subsequent  usurious  receptions, 

466. 
statute  cannot  be  evaded  by  disguising  or  reconstructing  loan,  467. 
statutes  do  not  apply  to  any  transactions  but  loans,  468. 
borrower  in  usurious  contract  cannot  defend  without  doing  equity,  469. 
question  one  of  exaction,  not  of  payment,  470. 
Trading  with  Enemy :  Breach  of  Neutrality, 
Trading  with  public  enemy  void  at  common  law,  473. 
rule  applicable  to  belligerent  insurgents,  474. 
license  validates  trade  with  enemy,  475. 
contract  suspended  during  hostilities,  476. 
insurance  of  enemy's  ship  and  goods  illegal,  477. 
alien  enemies  cannot *8ue  during  war,  478. 
contracts  for  breach  of  neutrality  void,  479. 
contracts  to  run  foreign  blockades  not  illegal,  480. 
Compounding  Offences, 
Contracts  to  compound  offences  void,  483. 
distinction  between  felonies  and  misdemeanors  obsolete,  484. 
approval  of  magistrate  does  not  legalize,  485. 
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settlement  of  private  suit  not  precluded  by  the  fact  that  criminal  prosecu- 
tion lies  for  same  act,  486. 
question  dependent  upon  local  law  of  nolle  prosequi,  487. 
criminal  prosecutions  should  not  be  used  for  collection  of  debts,  488. 
ILLEGITIMATE  CHILD,  promise  to  support.,  486,  525. 
ILLICIT  COHABITATION,  agreements  to  further,  void,  878. 
**  IMMEDIATE,"  meaning  of,  886. 

IMMEDIATE  PERFORMANCE,  when  to  be  exacted,  881  et  seq, 
IMMORALITY  not  convertible  with  indictability,  835. 
to  be  shown  by  preponderance  of  proof,  844. 
agreements  to  induce,  void,  870. 

so  of  immoral  agreements  amounting  to  indictable  conspiracies,  871. 
so  as  to  agreements  for  libels,  372. 
so  as  to  agreements  for  illicit  cohabitation,  873. 
so  as  to  goods  or  houses  furnished  for  immoral  purposes,  374. 
IMPEDIMENTS,  when  a  defence  to  a  suit  for  performance,  818. 
IMPLICATIONS  OF  LAW,  in  construction  of  documents,  641  et  seq. 

in  construction  of  grants,  666,  1063. 
IMPLIED  CONTRACTS  FOR  SALE  AND  SERVICE. 

Proposal  and  acceptance  may  be  inferred  from  the  facts  of  the  case,  but 

not  to  contradict  written  contracts,  707  (see  7). 
from  employment  of  labor,  sale  of  goods  and  bailment,  708  (see  7). 
and  from  course  of  business  and  usage,  709. 
proposal  to  guarantee  involves  promise  to  pay,  710. 
implied  promise  may  be  raised  when  express  is  bad  under  statute  of 

frauds  or  otherwise  defective,  711. 
when,  after  partial  delivery  of  goods,  final  delivery  is  prevented,  vendor 

xnhy  sn^  on  indebitatus  aowiiU  712. 
otherwise  when  there  is  to  be  no  payment  except  for  aggregate,  718. 
when  completion  of  work  is  prevented  by  accident,  quantum  meruit  may 

lie,  714. 
contracts  of  common  carriage  dependent  on  completion,  715. 
when  service  is. broken  into  by  employer,  back  wages  or  damages  may  be 

recovered,  716. 
but  not  when  this  is  act  of  employee,  717. 
term  of  service  dependent  on  circumstances,  718. 
special  promise  to  pay  not  to  be  implied  in  cases  of  friendly  and  family 

service,  719. 
nor  when  there  is  a  stated  salary  or  other  fixed  compensation,  720. 
vendee  taking  land  may  agree  to  pay  burdens,  721. 
IMPLIED  WARRANTY,  when  assumed,  221,  905,  910. 
IMPOSITION. 

That  promisor  is  under  influence  of  promisee  does  not  invalidate  promise, 

157. 
nor  does  great  mental  superiority  of  promisee  over  promisor,  158. 
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otherwise  when  position  of  superiority  is  used  to  extort  unfair  advantage, 

159.     (See  Fraud.) 

courts  of  equity  take  peculiar  cognizance  of  such  breaches  of  trust,  160. 

when  avoiding  marriage,  265. 

rule  applies  wherever  there  are  authoritative  or  fiduciary  reUtions,  161. 

influence  when  established  presumed  to  continue,  162. 

question  one  of  burden  of  proof,  163. 

when  voluntary  donation  is  set  up,  burden  is  on  party  claiming,  164. 

gross  inadequacy  of  price  may  lead  to  inference  of  fraud,  165. 

in  such  cases  specific  performance  will  be  refused,  166. 

party's  representatives  may  contest,  167. 

such  contracts  may  be  ratified,  168. 

necessity  of  heir  expectant  may  conduce  to  unfair  dealing,  169. 

extortionate  contracts  made  more  open  to  revision  by  repeal  of  usury 
laws,  170. 
IMPOSSIBILITY. 

Original  impossibility  may  be  either  subjective  or  objective ;  may  be  tem- 
porary or  permanent ;  may  be  partial  or  absolute,  296. 

subsequent  impossibility  may  be  either  culpable  or  non-culpable;  tem- 
porary or  permanent ;  partial  or  absolute,  297. 

non-existence  of  thing  at  the  time  a  defence,  298. 

and  so  of  non-alienability  of  thing  disposed  of,  299. 

when  essential  quality  of  thing  promised  is  destroyed,  contract  is  void, 

800. 

« 

when  both  parties  know  of  impossibility  this  avoids,  301. 

if  promisor  knows  or  ought  to  know  of  impossibility,  this  is  no  defence, 

802. 
otherwise  when  promisee  knows  or  ought  to  know  of  impossibility,  808. 
mere  improbability  does  not  vacate,  304. 
subsequently  occurring  legal  prohibition  a  defence,  805. 
otherwise  as  to  foreign  prohibition,  806. 

legal  impossibility  induced  by  promisor's  negligence  no  defence,  807. 
casus  is  a  disaster  which  due  diligence  could  not  avert,  808. 
no  defence  when  negligently  encountered,  809. 
but  perfect  caution  not  required,  810. 

casus  not  a  defence  when  the  risk  is  one  promisor  took,  811. 
party  making  performance  of  a  contr<ict  impossible  cannot  complain,  812. 
casual  impossibility  must  be  permanent  and  absolute,  813. 
impossibility  of  delivery  a  defence,  814. 
but  not  of  fungible  things,  315. 
subsequent  non-producibility  of  goods  a  defence,  816. 
afler  completion  of  sale  loss  falls  on  purchaser,  817. 

covenant  of  tenant  not  defeated  by  casus,  818. 

» 

exception  in  case  of  public  war,  819. 
casus  a  defence  to  suit  against  bailee,  820. 
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bail  bonds  and  other  gaaranteea  relieved  by  casun  or  necessity,  321. 

subsequent  impossibility  a  defence  to  a  suit  On  contract  for  wofk,  322. 

subjective  incapacity  no  defence  to  duty  not  exclusively  personal,  323. 

incapacity  for  marriage  a  defence  to  an  engagement  to  marry,  324. 

incapacity  self- inflicted  no  defence,  325. 

work  to  be  paid  for  though  thing  is  subsequently  destroyed,  326. 

common  carrier  may  defend  on  ground  of  casus  but  not  of  fire,  327. 

when  there  is  an  alternative  still  open,  impossibility  does  not  exist,  328. 

bond  with  an  impossible  condition  is  void,  329. 

partial  impossibility  abates  pro  tanto,  330. 

impossibility  may  be  permanent  or  temporary,  331. 
IMPOSSIBLE  CONSIDERATION,  vitiates  promise,  510. 
IMPRISONMENT,  how  far  vacating  consent  to  contract,  148. 
IMPRISONMENT  FOR  DEBT,  abolition  of,  does  not  impair  contract, 

1067. 
IMPROBABILITY,  when  a  party  may  insure  against,  304. 
INADEQUACY  OF  CONSIDERATION,  when  ground  to  avoid,  165,  518. 
(See  Consideration.) 
.  when  ground  to  set  aside  contract,  165. 
INALIENABLE  RIGHTS,  agreements  to  surrender  invalid,  430. 
INCAPACITY,  subsequent,  when  a  defence  on  contract,  322-3. 
INCOMPATIBLE  CLAUSES,  how  to  be  construed,  673. 
INCORPORATION,  construction  of  acts  of,  135. 
INDEBITATUS  COUNT,  effect  of,  708,  712. 
INDEMNITY,  inferences  from  contracts  of,  709. 
INDENTURE,*effect  of,  677  et  seq.     (See  Deed.) 

INDEPENDENT  COVENANTS,  relations  of,  545  et  seq.    (See  Condi- 
tions.) 
INDORSEE,  when  entitled  to  8u6  on  bill  of  lading,  793. 

and  on  negotiable  paper,  795. 

rights  of  (see  Bill  of  Exchange  ;  Negotiable  Paper). 
INDORSEMENT,  effect  of  alteration  of,  700.     (See  Bills  of  Exchange  ; 

Negotiable  Paper.) 
INDORSER,  when  entitled  to  notice,  573. 

when  may  recover  contribution,  765. 
INDULGENCE,  by  creditor,  when  a  good  consideration,  532. 
»' INEVITABLE  ACCIDENT,"  meaning  of  term,  308. 
INFANTS. 

Infancy  at  common  law  embraces  twenty  years,  29. 

when  last  year  of  infancy  expires,  30. 

contracts  of,  Yoidable,  31. 

other  contracting  party  bound,  32. 

only4nfant  can  set  up  privilege,  33. 

avoidance  may  be  during  minority,  34. 

may  hold  property  and  pass  title,  35. 
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doubts  whether  prejudicial  engagementa  are  void  or  voidable,  36. 

negotiable  paper  voidable,  87. 

and  so  of  sealed  instruments,  88. 

contracts  of  agency  not  necessarily  void,  39. 

nor  partnerships,  40. 

nor  suretyship,  41. 
.  nor  contracts  for  labor,  42. 

by  statute  all  contracts  of  infants  may  be  void,  43. 

at  common  law  question  is  one  of  notice,  44. 

infant's  lease  and  other  deeds  are  voidable,  and  may  be  avoided  by  sab- 
sequent  deed,  45. 

disaffirmance  of  part  is  disaffirmance  of  whole,  46. 

compensation  not  required  for  what  has  been  wasted  in  infancy,  47. 

but  cannot  inequitably  recover  back,  48. 

other  party  can  reclaim  or  rescind  contract,  48  a. 

if  taking  benefits,  must  bear  burden,  49. 

distinction  between  executory  and  executed  contracts,  50. 

disaffirmance  of  executory  contract  relieves  other  party,  though  it  may 
subject  him  to  a  quantum  meruity  51. 

cannot  be  made  liable  on  contract  declared  in  tort,  52. 

otherwise  as  to  actions  not  based  on  contract,  53. 

liability  for  negligence,  1047.  . 

compellable  in  equity  to  restore  things  fraudulently  obtained,  54. 

privies  may  disaffirm  contract,  55. 

for  ratification  full  age  is  necessary,  56. 

knowledge  of  law  is  not  necessary,  57. 

ratification  to  be  inferred  from  facts ;  continued  enjoyment  of  profits,  58. 

BO  of  continuance  in  possession,  59. 

silence  by  vendor  may  amount  to  estoppel,  60. 

vendor's  second  deed  may  disaffirm  first,  61. 

conditional  ratification  may  be  complied  with,  62 

executory  contract,  when  resisted,  must  be  shown  to  have  been  rati- 
fied, 63. 

liable  for  necessaries,  64. 

but  only  for  value  received,  and  not  on  account  stated  or  note,  6d 

rules  as  to  negotiable  paper,  66. 

articles  of  trade  not  necessaries,  67. 

otherwise  as  to  educational  or  other  services,  68. 

necessaries  conditioned  on  station,  69. 

must  be  without  home  support,  70. 

services  rendered  in  preserving  infant's  property  not  necessaries,  Tl* 

money  lent  not  necessaries,  72. 

contracts  of  marriage,  78. 

may  be  estopped,  74. 
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INFLUENCE,  UNDUE. 

Mere  influence  does  not  invalidate  promise,  157. 

otherwise  when  position  of  trust  or  superiority  is  used  to  extort  advantage, 
159. 

influence  when  established  presumed  to  continue,  162. 

when  voluntary  donation  is  set  up,  burden  is  on  party  claiming,  164. 

gross  inadequacy  of  price  may  lead  to  inference  of  fraud,  165. 

such  contracts  may  be  ratified,  168. 

necessity  of  heir  expectant  may  conduce  to  unfair  dealing,  169. 
INJUNCTION,  when  a  defence  to  a  suit  for  a  specific  performance,  805. 

may  be  obtained  for  contracts  ultra  vires,  139. 
INJURY,  must  be  sustained  in  order  to  support  action  for  deceit,  243. 
INQUISITION,  how  far  evidence  of  insanity,  123. 
IN  REM,  illegality  does  not  follow,  347. 
INSANITY,  how  affecting  capacity  to  contract,  98  et  seq,     (See  Lunatics.) 

how  affecting  liability  for  negligence,  1048. 

how  far  to  be  regarded  as  relieving  a  party  from  an  obligation,  311. 
INSOLVENCY,  FRAUDULENT,  constituents  of,  877. 

agreements  to  effect,  void,  380. 

set-offs  in  relation  to,  1026. 
INSOLVENCY  OF  PURCHASER,  when  rescinding  contract,  298. 
INSOLVENT,  promise  to  pay  debts  by,  518. 
INSOLVENT  ASSIGNEE,  when  affected  by  assignor's  equities,  1026  et 

seq.    (See  Set-off.) 
INSOLVENT  DISCHARGES  by  state,  how  affected  by  constitution  of  the 

United  States,  1068. 
INSOLVENT  DISTRIBUTION,  appropriation  of  payments  in,  924. 
INSOLVENT  LAWS,  agreements  in  fraud  of,  void,  880. 
INSTALMENT,  failure  in  performance  of,  when  entitling  to  rescission,  298, 
580. 

when  agreement  for  delivery  or  payment  by,  is  repudiated,   quantum 
meruit  may  be  sustained,  712,  899. 
INSTITOR,  liability  of,  1048  n. 
INSURANCE,  applicants  for,  how  far  bound  to  candor,  256. 

contracts  of,  construction  of,  811,  670,  875  a. 

effect  of  alteration  of,  701. 

novation  in,  862. 

when  interest  required  to  validate,  451,  455. 

when  ship  turns  out  to  be  lost,  298  et  seq, 

place  of  performance  of,  875  a. 

when  there  should  be  notice  of  loss,  569. 

payment  of  premium  is  a  condition  precedent,  547. 

wagering,  when  illegal,  455. 

policy,  when  divisible,  838  a. 

when  illegal,  are  void,  850. 

how  affected  by  war,  819,  547. 

of  enemy's  property,  illegal,  477. 
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INSURANCE,  LIFE,  not  revived  by  payment  after  party's  death,  298. 

how  affected  by  insanity  of  insured,  547. 

void,  when  without  interest,  451. 
INSURGENTS,  illegal  trading  with,  474. 

INTELLECTUAL  DISPARITY,  no  cause  for  avoiding  contract,  158. 
INTENTION,  how  to  be  interpreted,  627  et  seq,     (See  Interpretation  ; 
Construction.) 

to  be  carried  out  in  construction,  174,  657. 

to  be  inductively  proved,  239. 

necessary  to  sustain  action  for  deceit,  237. 

necessary  to  transfer  of  title,  292. 
INTENTION  NOT  TO  PAY,  when  a  false  pretence,  258. 
INTEREST,  laws  regulating,  461  et  seq. 

stopped  by  a  refused  tender,  972.     (See  Tender.) 

when  to  be  paid  to  constitute  satisfaction,  966-7. 
INTERLINEATIONS,  effect  of  on  contracts,  698  et  seq. 
INTERPRETATION. 

Distinction  between  construction  and  interpretation,  627. 

classification  of  interpretation,  628. 

genuineness  of  text  to  be  first  established,  629. 

terms  of  art  and  business  to  be  explained  by  parol,  630. 

meaning  of  terms  of  art  or  business  is  for  jury ;  construction  of  meaning 
is  for  court,  631. 

accepted  legal  meaning  of  words  to  be  received,  632. 

descriptive  words  are  to  yield  to  fixed  natural  objects,  as  well  as  to  con- 
struction, 633. 

ciphers  and  abbreviations  may  be  explained  by  experts,  634. 

sense  intended  at  the  time  must  be  adopted,  685. 

but  not  (unless  in  cases  of  mutual  mistake)  to  override  writing,  636. 

place  in  subordination  to  whose  idioms  a  word  is  used,  to  determine  mean- 
ing, 637,  874. 

in  informal  documents  plain  meaning  not  to  be  postponed  to  technical,  638. 

in  memoranda  and  private  letters  allowance  to  be  made  for  individual 
characteristics,  639. 

nomen  genei'alissimum  to  be  largely  defined,  640. 

as  to  construction,  see  641  et  seq. ;  and  see  Construction. 
INTIMIDATION,  consent  obtained  by,  when  inoperative,  144  et  seq.    (See 

Duress.) 
INTOXICATING  LIQUORS,  illegal  sale  of,  342-8,  848. 

law  of  place  of  performance  determines,  361,  871. 
INTOXICATION,  when  avoiding  a  contract,  118  et  seq. 
I.  O.  U.,  meaning  of,  639. 
IRRELIGION,  contracts  to  promote  void,  370. 

JEST,  promises  made  in,  effect  of,  175. 

JOB,  contracts  for,  how  affected  by  accident,  714,  716. 
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JOINT  AGENCY,  relation  of  parties  to,  814  et  seq.y  942  et  seq. 
JOINT  CONTRACTS,  obligations  of,  815. 

sarviTorBhip  of,  819,  832.     (See  Joint  Parties.) 
release  of  one  debtor  releases  all,  881. 
set-off  in  relation  to,  1021. 
JOINT  CREDITOR,  effect  of  receipt  by,  950. 
JOINT  DEBT,  released  by  accord  and  satisfaction  by  one  joint  creditor  or 

with  one  joint  debtor,  998. 
JOINT  DEBTOR,  effect  of  payment  by,  949. 
JOINT  DEPOSIT,  must  be  drawn  out  on  joint  order,  961. 
JOINT  PARTIES. 

All  joint  promisees  must  join,  814. 

otherwise  when  creditors  are  several,  815. 

question  one  of  construction  and  parol  explanation,  816. 

plaintiffs  cannot  sue  both  jointly  and  severally,  817. 

all  partners  should  join,  818. 

qualification  as  to  one  of  several  contractors  suing  contractually,  819. 

on  death  of  joint  promisee  debt  survives,  820. 

one  joint  promisee  may  release,  821. 

non-joinder  of  plaintiffs  unless  amended  is  fatal,  822. 

unamended  misjoinder  of  plaintiffs  is  fatal  if  inconsistent  with  cause  of 

action,  823. 
joint  defendants  must  be  sued  jointly,  824. 
debts  may  be  joint  or  several,  825. 
question  is  one  of  construction,  826. 

debt  due  on  its  face  from  two  or  more  debtors  is  joint,  827. 
otherwise  if.  debt  is  payable  individually,  828. 
debtors  may  make  themselves  severally  liable  to  each  of  several  creditors, 

829. 
liability  of  partners  is  joint  and  several,  830. 
release  of  one  joint  debtor  releases  all,  831. 

each  joint  debtor  liable  for  the  whole,  but  on  death  liability  follows  sur- 
vivors, 832. 
omission  of  joint  promisor  only  matter  for  plea  in  abatement,  833. 
misjoinder  if  unamended  is  fatal,  834. 

joint  debtor  paying  more  than  his  share  may  recover  from  others,  835. 
JUDGMENT,  for  part,  when  absorbing  the  whole  debt,  936,  937,  1014. 
set-off  in  respect  to,  1017  «<  seq, 
when  plea  of,  prevails,  936. 
JUDICIAL  PROCEEDINGS,  agreements  to  pervert,  void,  415. 
JURISDICTION,  as  to  foreign  contract  (see  Conflict  of  Laws). 

as  to  debtor  beyond  seas,  873. 
JURY,  province  of,  in  interpreting,  627  et  seq.^  647. 
as  to  questions  of  fraud,  239,  377. 
as  to  alterations,  696  et  seq, 
JUSTICE,  obstruction  of,  agreements  to  affect,  void,  415. 
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KANT,  his  views  as  to  contracts^  1. 

KINDNESS  received,  nut  a  valid  consideration,  514. 

KNOWLEDGE,  to  be  inductively  proved,  240. 

of  future  illegality  does  not  necessarily  avoid,  843. 

of  impossibility,  when  to  be  imputed  to  contracting  party,  802. 

LABOR,  agreements  fixing  price  of,  when  void,  439. 

agreements  restraining,  how  far  invalid,  480  et  seq, 

contract  for,  when  defeated  by  ca«tM,  322. 

implied  contract  for,  707  et  seq.     (See  Implied  Contracts.) 

limitations  of,  when  void,  439  et  seq, 

when  accord  and  satisfaction,  1006.     (See  Accord  and  Satisfaction.) 
LABORER,  when  entitled  to  provide  a  substitute,  322-3. 
LACHES,  when  precluding  rescission,  286. 

effect  of,  in  barring  right,  286,  312,  825,  60S,  661,  716,  747,  901,  995. 
LANDLORD,  cannot  recover  on  rent  of  house  to  be  illegally  used,  349. 

implied  contracts,   708. 

must  pay  back  money  tenant  has  been  compelled  to  pay  in  his  behalf, 
762. 

when  to  be  notified  of  want  of  repair,  574. 

duties  of,  as  to  eviction  by  casus  or  superior  force,  308,  Z\%  et  seq. 
LANGUAGE,  error  as  to  use  of,  effect  of,  202,  601,  628,  661,  803,  1048. 
LATENT  AMBIGUITY,  may  be  cleared  by  parol,  205. 
LAW,  mistake  as  to,  does  not  avoid  contract,  198. 

otherwise  as  to  subsumption  of  facts  in  law,  199. 

and  otherwise  as  to  foreign  law,  198. 
LAW,  CONFLICT  OF  (see  Conflict  of  Laws). 
LAW,  FOREIGN  (see  Foreign  Law). 

LAW  MERCHANT,  rule  as  to  negotiable  paper,  494,  700,  838,  881,  953. 
LEASE,  for  illegal  purposes,  cannot  be  enforced,  348. 

when  implied,  708. 

when  defeated  by  casusj  318. 

conditions  in,  545  et  seq, 

of  infant,  when  voidable,  45. 

when  there  should  be  notice  of  repair,  574.     (See  Landlord.) 
LEGACY,  when  executor  liable  for,  on  money  had  and  received,  727. 
L*EGAL  PROCESS,  money  obtained  by,  cannot  be  recovered  back,  740. 
LEGAL  PROHIBITION,  when  constituting  impossibility^  805. 
LEGAL  TENDER,  what  is,  961,  984. 

LEGALITY,  to  be  maintained  in  construction  of  contract,  654. 
LEGISLATION,  agreements  to  corrupt  illegal,  402. 

contract  hostile  to,  is  invalid,  360. 
LESSOR,  when  entitled  to  notice,  574. 

where  to  be  paid,  873. 
LETTERS,  contract  by,  5. 

meaning  of,  how  determined,  637  et  seq.     (See  Intrrpbetation.) 
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when  payment  by,  is  good,  962. 

when  connected,  to  be  read  together,  665. 
LETTERS  OF  CREDIT,  binding  effect  of,  25  a,  801. 
LEX  FORI,  determines  limits  of  set-off,  1009.     (See  Set-off.) 

determines  as  to  appropriation  to  debts,  930. 

determines  whether  assignee  can  sue,  841,  874. 

determines  in  all  questions  where  home  law  is  peremptory,  874. 
LEX  LOCI  CONTRACTUS,  effect  of,  on  contract,  20.     (See  Conflict 

OF  Laws.) 
LEX  LOCI  SOLUTIONIS,  effect  of,  on  contract,  20,  361,  463,  871,  874. 

(See  Conflict  of  Laws.) 
LIBEL,  contract  to  publish,  void,  872. 
LIBERTY,  agreement  to  surrender,  void,  430. 
LICENSE,  to  trade  with  alien  enemy,  94,  475-8. 

LIEN,  MARITIME,  when  party  paying  may  be  reimbursed,  764  et  aeq. 
LIFE,  continuance  of,  when  a  condition  to  a  personal  obligation,  320,  823 

et  8eq. 
LIFE  INSURANCES,  void  when  without  interest,  456. 

how  affected  by  insanity  of  insured,  547. 

by  payment  of  premium  after  death,  298. 
LIMITATION,  as  to  sealed  documents,  685. 

debts  outlawed  by  statute  may  be  reyived  by  promise,  613. 

effect  of,  on  set-off,  1018. 

on  appropriation  of  payment,  930. 
LIMITATION  OF  MARRIAGE,  agreements  for,  inyalid,  396. 
LIMITATIONS,  distinguishable  from  conditions,  545. 

statute  of,  under  constitution  of  the  United  States,  1067. 
LIMITED  LIABILITY,  when  imposed  by  statute,  367. 
LIQUIDATED    DAMAGES,   cannot  be  extinguished  on  part  payment, 

936-7,  1000. 
LIQUOR,  SPIRITOUS,  illegal  sale  of,  342-3,  361. 
LITERAL  MEANING,  when  to  be  given  to  words,  202,  601,  62S  et  seq., 

661,  803. 
LITIGATION,  agreements  to  suppress  or  to  promote,  when  void,  416-7,  421 
et  seq. 

compromise  of,  a  good  consideration,  533-5. 
LOAN,  for  illegal  purpose,  cannot  be  sued  on,  341. 

usurious,  effect  of,  461  et  seq. 

to  infant,  SI  et  seq, 

to  married  woman,  77  a. 
LOCAL  MEANING,  when  to  be  followed,  637. 
LOCALITY  of  performance,  871  et  seq,     (See  Conflict  of  Laws  ;  Lex 

Loci.) 
LOCATIO  OPERARUM,  defeated  by  casus,  822. 
LOCATIO  OPERIS,  effect  of  casus  on,  714. 
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LOGIC,  laws  of,  as  bearing  on  construction,  641. 
LOG-ROLL[NG,  agreements  for,  407. 
''LORD'S  DAY"  (see  Sunday). 

LOSS,  notice  of,  when  required  in  insurance,  569.     (See  Insurance.) 
LOSS  OF  RIGHTS  BY  PROMISEE  essential  to  consideration,  505. 
LOSS  OF  THING  BARGAINED  FOR,  when  defence  to  suit  on  con- 
tract,  298  et  seq. 

when  ground  for  suit  for  price  paid,  746. 
LOST  ARTICLES,  effect  of  offers  of  rewards  for,  24. 
LOST  CONTRACTS,  may  be  enforced  on  parol  proof,  694.     (See  Parol.) 
LOST  DOCUMENT,  to  be  proved  by  parol,  648,  694. 
LOTTERIES,  illegality  of  contracts  based  on,  458. 
"LOVE  AND  AFFECTION,"  bow  far  a  consideration,  494. 
LUCID  INTERVALS,  effect  of,  with  lunatics,  109. 
LUCRATIVE  CONTRACTS,  definition  of,  1,  n. 
LUCRI  CAUSA,  not  necessary  to  fraud,  288. 
LUNATICS. 

Total  mental  incapacity  precludes  contract,  98. 

by  early  authorities  lunacy  not  generally  ground  for  RToidance,  99. 

subsequent  tendency  to  hold  such  contracts  void,  100. 

exception  as  to  necessaries,  101. 

prevalent  view  now  is  that  where  there  is  capacity  there  is  liability ;  but 
that  contract  is  voidable  when  made  with  party  with  notice,  102. 

question  conditioned  by  fraud,  103. 

and  by  undue  influence,  104. 

notice  to  be  inferred  from  facts,  105. 

contracts  bind  when  fair  and  beneficial,  106. 

exception  as  to  deeds,  107. 

lunatic  may  take  title,  107  a. 

and  may  transfer  title  and  may  endorse,  108. 

may  be  liable  for  negligence,  1048. 

business  capacity  restored  in  lucid  intervals,  109. 

monomania  does  not  avoid  contracts  on  other  topics,  110. 

on  rescinding  contract  parties  to  be  placed  in  statu  quo<,  111. 

partnership  contracts  of  lunatics  voidable,  112. 

distinctive  rule  as  to  marriage  contracts,  118. 

distinctive  rule  as  to  divorce,  118  a. 

party  may  himself  avoid  contract  on  ground  of  mental  incompetency, 
114. 

and  so  of  his  administrator,  115. 

and  so  of  guardian  and  assignee,  116. 

other  contracting  party  cannot  avoid,  117. 

non-repudiation  may  be  ratification,  117  a. 

mere  intoxication  no  ground  for  holding  contract  void,  118. 

otherwise  when  there  is  fraud,  119. 

ratification  to  be  inductively  shown,  120. 
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no  defence  in  action  for  necessaries,  121. 

legal  expenses  may  be  necessaries,  122. 

inquisition /7rtma/acte  eTidence  of  incompetency,  123. 

spendthrifts  may  be  incapacitated  by  local  statute,  1 24. 

MAIL,  communication  of  acceptance  by,  18. 

forwarding  of  payment  by,  962. 
MAINTENANCE  OF  LITIGATION. 

Maintenance  is  stirring  up  of  unfounded  litigation,  422. 

agreement  to  sell  claims  on  shares  not  invalid,  423. 

purchabe  on  speculation  of  suit  void,  424. 

parties  jointly  interested  may  bind  themselves  to  expenses  of  litigation,  425. 

attorney  cannot  purchase  client's  interest,  426. 

agreement  for  contingent  fees  not  necessarily  invalid,  427. 

barrister  can  recover  for  services,  428. 

objection  of  maintenance  cannot  be  set  up  by  stranger,  429. 
MAINTENANCE  OF  WIFE,  husband  bound  for,  86-92. 
MALA  IN  SE  and  MALA  PROHIBIT  A,  distinction  as  to,  345. 
MANUFACTURER,  sale  by,  how  far  including  warranty,  221. 
MARINE  INSURANCES,  void  when  without  interest,  455.    (See  generally 

Insurance.) 
MARINER,  promise  of  extra  pay  to,  void,  503. 
MARITAL  RIGHTS,  settlement  in  fraud  of,  invalid,  899. 
MARITIME  LIENS,  when  party  paying  may  be  reimbursed,  764. 
MARKET,  agreement  tcT monopolize,  void,  442. 

limitations  of,  when  void,  439  et  seq. 
MARKET  OVERT,  not  recognized  in  this  country,  784. 
MARRIAGE,  agreements  modifying,  are  void,  894. 

agreements  providing  for  separation  void,  895. 

contracts  in  restraint  of,  void,  396. 

partial  limitations  may  be  valid,  897. 

capacity  of  infants  for,  73-4. 

capacity  of  lunatics  for,  118. 

duties  of,  as  to  children,  cannot  be  modified  by  contract,  400. 

voidable  when  made  under  mistake  of  person,  265. 

when  made  fraudulently,  265. 

a  valuable  consideration,  377,  537. 
MARRIAGE  BROKERAGE,  contracts  for,  void,  898. 
MARRIAGE  ENGAGEMENT,  personal  incnpacity  a  defence  to,  823-4. 

party  disabling  himself  cannot  set  up  this  defence,  324,  606,  885  a. 

in  such  case  no  demand  is  necessary,  575,  606. 

to  be  performed  within  reasonable  time,  882. 
MARRIAGE  SETTLEMENTS  by  infant  are  voidable,  78. 

what  is  a  consideration  for,  377. 

in  fraud  of  marital  rights  invalid,  399. 
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MARRIED  WOMEN. 

At  common  law,  married  women,  with  certain  limitations, cannot  contract, 
76. 

but  woman  with  separate  estate  may  bind  such  estate,  77. 

may  contract  for  services,  but  not  for  goods  or  money,  77  a. 

cannot  bind  future  acquired  estate,  78. 

by  statute  disability  has  been  much  qualified,  79. 

divorce  creates  independent  liability,  80. 

otherwise  as  to  mere  separation,  81. 

her  contracts  before  marriage  pass  to  husband,  82. 

husband  liable  for  wife's  torts,  83. 

wife  may  bind  husband  as  agent,  84. 

husband  may  be  wife's  agent,  85. 

husband  cannot  divest  himself  of  his  duty  by  his  own  wrong,  86. 

but  liability  ceases  when  wife  leaves  without  cause,  87. 

and  when  wife  separates  with  allowance,  88. 

married  women  may  be  bound  by  estoppel,  and  may  enforce  executed 
contracts,  89. 

contracts  for  future  separation  invalid,  90. 

agreements  between  husband  and  wife  void,  91 . 

husband  liable  for  necessaries  furnished  wife,  92. 
MASTER  AND    APPRENTICE,  relations  of,  822,  421,  613,  872.     (See 

Apprentice.) 
MASTER  AND  SERVANT.  "* 

Master  liable  on  contract  implied  or  express,  7,  707  et  seq, 

effect  of  casus  on  term  of  service,  714  e<  seq,    • 

duration  of  term,  718. 

limit  of  wages,  719  e^  seq, 

when  impossibility  excuses  performance,  328  et  seq. 
MATERIAL,  error  as  to,  when  avoiding,  788. 
MATERIALITY,  when  necessary  to  sustain  action  for  deceit,  246. 
MEANING  OF  TERMS,  601,  629  et  seq,,  661,  808.     (See  Interpreta- 
tion.) 

a  (question  for  jury,  681. 
MEAT,  when  wholesomcness  of,  is  warranted,  222  et  seq,,  912. 
MEDICAL  MAN,  sale  of  business  by,  483. 

undue  influence  by,  159,  161. 
MEMORANDA,  interpretation  of,  634,  689, 
MENTAL  DISPARITY,  no  cause  for  avoiding  contract,  158. 
MENTAL  RESERVATION,  effect  of,  on  promises,  175. 
MERCANTILE  TERMS,  interpretation  of,  630. 
MP:RCHANT,  law,  as  to  negotiable  paper,  494,  700,  888,  881,  968. 
MERCHANTABILITY,  when  a  condition,  228,  989. 
MERGER,  eflect  of,  687,  776,  955. 

of  remedy  against  joint  debtor,  824  et  seq, 

of  collateral  in  principal  debt,  954. 
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of  simple,  in  sealed  contract,  684. 

account  stated  in  specialty,  778. 

in  novation,  857,  860. 

of  debt  in  judgment,  986. 
METUS  REVERENT!  ALIS,  does  not  avoid  contract,  157. 
MINES,  covenant  to  work,  when  defeated  by  failure  of  mine,  298. 

contracts  to  develop,  889. 
MINOR,  contractual  capacity  of,  29  et  seq.     (See  Infancy.) 
MISCONCEPTIONS,  duty  as  to  correction  of,  252. 
MISDEMEANOR,  agreement  to  commit,  invalid,  845. 

compounding,  484  et  seq, 

how  distinguishable  from  felony,  345. 
MISDESCRIPTION,  when  vacating  contract,  217.     (See  Representa- 
tion; Fraud.) 
MISJOINDER  OF  PARTIES,  how  affecting  suit,  814  et  seq.,  833-4.    (See 

Parties.) 
MISREPRESENTATION,  when  avoiding  contract,  212  et  seq.,  282  et  seq, 

(See  Rerpesentation  ;  Fraud.) 
MISTAKE. 

Money  paid  in,  may  be  recovered  back,  197,  752-4. 

but  not  when  mistake  is  as  to  law,  198,  754. 

when  conscious,  exposes  to  rescission  and  action  for  deceit,  175-6. 

when  unconscious  and  essential  error  prevents  inception  of  contract,  177. 

to  be  distinguished  from  impossibility  of  peiformance,  179. 

mistake  as  to  parties  precludes  contract,  180. 

and  so  as  to  subject  matter,  181. 

no  title  passes  when  only  bare  chaise  is  given,  182. 

no  title  passes  in  false  personation,  183. 

signature  to  wrong  document  does  not  bind,  185. 

essential  error  as  to  identity  of  thing  precludes  contract,  186. 

and  so  as  to  error  as  to  generic  character  of  property,  187. 

*' substantial"  error  does  not  necessarily  have  this  effect,  188. 

nor  does  error  as  to  quality,  189. 

errror  as  to  quantity  or  price  only  pro  tanto  invalidates,  190. 

if  there  be  fraud  as  to  quantity  or  quality,  defrauded  party  may  hold  to 
bargain  and  sue  for  damages,  191. 

error  in  accounts,  and  as  to  price,  may  be  corrected  pro  tanto,  192. 

error  in  motive  not  essential,  193. 

error  as  to  collateral  or  future  matters  not  essential,  194. 

contracts  of  bailment  subject  to  same  rules,  195. 

negligent  error  does  not  excuse,  196. 

money  paid  under  mistake  may  be  recovered  back,  197. 

error  in  law  does  not  avoid,  198. 

error  in  subsumption  of  facts  not  one  of  law,  199. 

special  knowledge  not  presumed  in  non-specialist,  200. 
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error  of  law,  when  acted  on  fraudulently,  avoids,  201 . 

error  of  expression  unessential,  202. 

party  is  estopped  from  denying  that  his  expressions  were  correct,  202  a, 

error  in  time  may  be  corrected,  203. 

patent  error  cannot  be  corrected  by  extrinsic  proof,  204. 

MONEY,  what  is  currency,  961,  988  et  seq.     (See  Tender.) 

effect  of  payment  in  instalments,  935  ei  seq,     (See  Payment  ) 

MONEY  BONDS,  bind  only  for  actual  indebtedness,  689. 

MONEY  HAD  AND  RECEIVED. 

General  rule  that  money  had  and  received  may  be  maintained  where  one 

person  receives  money  for  another,  722. 
money  must  have  been  received  to  plaintiflPs  use,  723. 
Money  received  hy  one  person  for  another. 

Agent  liable  to  principal  subject  to  terms  of  agency,  724. 

even  though  object  be  illegal,  725. 

so  of  trustee  who  admits  balance,  726. 

executor  not  liable  to  distributees  unless  on  admitted  claim,  727. 

money  received  to  use  of  third  party  cannot  be  sued  for  by  such  party 

without  acknowledgment,  728. 
stakeholder  not  liable  until  contingency  occurs,  729. 
Money  wrongfully  obtained. 
Money  wrongfully  obtained  may  be  sued  for  as  money  received  to  plaintifTs 

use,  780. 
A.  may  recover  proceeds  of  his  property  wrongfully  sold  by  B.,  731. 
when  A.'s  money  in  B.'s  hands  is  wrongfully  obtained  from  B.  by  C,  it 

may  be  recovered  from  C.  by  A.,  782. 
such  money  cannot  be  pursued  in  hands  of  strangers,  783. 
goods  fraudulently  obtained  may  be  followed  into  other  hands,  784. 
election  to  waive  tort  when  made  is  final,  785. 
value  of  goods  unlawfully  obtained  may  be  recovered  back,  786. 
money  obtained  by  extortion  may  be  recovered  back,  787. 
BO  of  money  obtained  by  carriers,  hotel  keepers,  and  public  officers,  738. 
proceeds  of  goods  wrongfully  sold  may  be  recovered  from  sheriff*,  739. 
money  obtained  by  legal  process  cannot  be  recovered  back,  740. 
nor  can  money  paid  for  illegal  purposes,*  741. 
Money  paid  without  consideration. 
Money  paid  on  an  inoperative  contract  may  be  recovered  back,  742. 
deposit  on  real  estate  may  be  recovered  back  on  failure  to  make  title,  748. 
money  paid  for  worthless  securities  may  be  recovered  back,  744. 
money  paid  cannot  be  recovered  back  when  contract  is  prevented  from 

Completion  by  casus,  745. 
when  title  of  goods  is  warranted,  price  cannot  be  recovered  back ;  and  so 

when  there  is  breach  of  warranty  going  to  whole  consideration,  746. 
when  failure  of  consideration  is  imputable  to  plaintiff*,  he  cannot  recover, 

747. 
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on  partial  failare  of  coDsideration,  price  when  entire  cannot  be  recovered 
back,  748. 

a  party  buying  on  speculation  and  losing  cannot  recover  back,  749. 

compromise  money  paid  voluntarily  cannot  be  recovered  back,  750. 

money  paid  from  motives  of  policy  or  kindness  cannot  be  recovered  back, 
nor  debts  of  honor,  751. 
Money  paid  in  mistake. 

Money  paid  in  mistake  of  fact  may  be  recovered  back,  752. 

mere  negligence  does  not  preclude  party  from  recovering,  753. 

money  paid  in  mistake  of  law  cannot  be  recovered  back,  754. 

when  money  paid  by  third  person  to  agent  can  be  recovered  back,  755. 
MONEY  LENT. 

To  infant,  ^\  et  seq. 

to  married  woman,  77  et  seq, 

for  illegal  purpose,  341. 

interest  on,  461. 
MONEY  PAID  INTO  COURT,  effect  of,  970  et  seq.    (See  Tender.) 
MONEY  PAID  TO  ANOTHER'S  USE. 

Voluntary  payment  to  another's  use  cannot  be  recovered  back,  but  other- 
wise as  to  payment  at  request,  756. 

request  may  be  inferred  from  circumsttoces,  757. 

money  must  have  been  actually  paid,  758. 

when  A.  is  required  by  law  to  make  payment  for  B.  he  may  recover  from 
B  ,  759. 

so  of  party  whose  goods  are  attached  to  pay  another's  debt,  760. 

not  necessary  that  execution  should  issue,  761. 

person  whose  goods  are  distrained  on  another's  premises  may  recover  from 
such  other,  762 

no  recovery  when  the  party  paying  acted  negligently  or  officiously,  768. 

party  paying  maritime  liens  may  claim  contribution,  764. 

co-debtors  and  co-sureties  paying  common  debt  entitled  to  contribution, 
765. 

contribution  limited  by  contract  between  parties,  766. 

same  principle  extended  to  members  of  associations,  767. 

surety  entitled  to  contribution  from  principal,  768. 

and  to  share  securities  with  co-surety,  769. 

insurer  may  recover  from  person  causing  loss,  770. 

money  contributed  to  illegal  enterprise  cannot  be  recovered  back,  nor  can 
tort-feasor  recover  contribution,  34 1 ,  771. 
MONEY  RECEIVED  (see  Money  Had  and  Received). 
MONEY,  TENDER  OF,  970  et  seq.     (See  Tender.) 

tra^e  in,  restrictions  of,  461. 
MONOMANIA,  when  avoiding  collateral  contract,  110. 
MONOPOLIES,  agreements  for,  how  far  invalid,  430  et  seq.,  440. 
**  MONTH,"  meaning  of  word,  896. 
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MORAL  OBLIGATION,  not  a  consideration,  512. 

''MORE  OR  LESS,"  meaning  of  term,  902. 

MORTGAGE,  when  assignee  may  bind  himself  to  pay,  786  a,  809. 

parol  evidence  admissible  to  establish,  657  et  seq, 

in  equity  regarded  as  a  mere  security,  888. 

issued  by  corporation,  185  et  seq, 

how  debt  is  to  be  tendered,  972,  978. 
MOTHER  (see  Parent). 
MOTIVE,  concurrence  of  collateral  does  not  affect  issue,  242  a. 

error  as  to,  not  ground  to  vacate  contract,  193. 
MUNICIPAL  CORPORATIONS,  148,  1066. 

MUTUAL  DEBTS,  when  to  be  set  off*,  1018  et  seq.     (See  Skt-off.) 
MUTUAL  PROMISES,  a  consideration,  528. 

of  marriage,  328,  575,  606,  882. 
MUTUAL  SUBSCRIPTIONS,  consideration ^or,  528. 
MUTUALITY,  essential  to  contract,  2. 

NAME,  error  as  to,  effect  of,  202. 

"NATURAL  LOVE  AND  AFFECTION,"  how  far  a  consideration,  494. 

NECESSARIES. 

Infant  liable  for  necessaries,  64. 

but  only  for  value  received,  and  not  on  account  stated  or  note,  65. 

rules  ^  to  negotiable  paper,  66. 

articles  of  trade  not  necessaries,  67. 

otherwise  as  to  educational  or  other  services,  68. 

necessaries  conditioned  on  station,  69. 

infant  must  be  without  home  support,  70. 

services  rendered  in  preserving  infant's  property  not  necessaries,  71. 

money  lent  not  necessaries,  72. 

contracts  of  marriage,  73. 

infant  may  be  estopped,  74. 

necessaries  in  relation  to  married  women,   84  et  seq,     (See  Marrikd 
Women.) 

husband  liable  for  necessaries  furnished  to  wife,  87. 

lunatic  liable  for  necessaries,  101. 

what  are  to  be  considered  as  necessaries,  71,  92,  122. 
NECESSITY,  doctrine  of,  in  relation  to  error,  1 74  n. 

what  degree  of,  constitutes  casus,  296  et  seq,     (See  Impossibility.) 

what  is  considered  such  under  Sunday  laws,  888. 
NEGLIGENCE,  agreements  releasing  from  liability  for,  void,  438- 

when  imposing  contractual  liability,  182,  185,  196,  200,  758,  908,  1043. 
NEGLIGENCE  IN  CONTRACTING. 

Non-existence  of  valid  contract  does  not  preclude  action  for  negligence, 
1048. 

liability  affirmed  in  Roman  law,  1044. 

party  may  recover  expenses  on  void  contract,  1045. 
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NEGLIGENCE  IN  CONTRACTING— (conanutfrf). 

and  may  recover  damages,  1046. 

infant's  liability  in  suits  of  this  class,  1047. 

so  as  to  lunatics  and  drunkards,  1048. 

liability  when  contract  is  avoided  from  mistake  as  to  object,  1049. 

party  cannot  take  advantage  of  his  own  negligence  of  expression,  1050. 

redress  for  verbal  mistakes,  1051. 

party  liable  for  agent's  negligence,  1052. 

contributory  negligence  to  be  taken  into  account,  1058. 

agents  liable  for  unauthorized  action,  1054. 

and  so  of  parties  advertising  rewards  and  making  public  offers,  1055. 

and  so  of  telegraph  companies,  1056. 
NEGLIGENCE,  CONTRIBUTORY,  does  not  preclude  party  from  recover- 
ing money  paid  out  by  mistake,  753. 

effect  of,  in  barring  rigjit,   196,  286,  812,  825,  608,  661,  716,  747,  803, 
901,  995. 

precludes  a  party  from  setting  up  defence  of  casus,  809,  810  ;  see  603-4, 
716,  747,  901. 

when  barring  a  party  from  recovering  back  money  paid  in  behalf  of 
another,  768. 

when  casting  on  party  loss  of  cheque  or  negotiable  paper,  953. 
NEGLIGENT  MISTAKE,  when  precluding  a  party  from  recovering  on  con- 
tract, 196. 
NEGOTIABILITY  of  bonds  depends  on  terms,  797. 

distinguished  from  assignability,  838. 

when  payable,  8i81. 
NEGOTIABLE  PAPER,  capacity  of  infant  as  to,  87. 

effect  of  alterations  of,  700. 

filling  up  blanks  in,  186,  688,  795. 

parties  liable  on,  810  a. 

effect  of  payment  by,  958  et  seq»     (See  Payment.) 

tender  of  debt  on,  980. 

foiled,  money  paid  for,  may  be  recovered  back,  744. 

lost,  when  suable,  694. 

power  of  corporation  to  make,  188. 

no  consideration  as  to  strangers  required  for,  494* 

when  signature  to,  by  mistake,  binds,  185. 

place  of  payment  of,  874 . 
NEGOTIATIONS,  absorbed  in  written  contract,  5,  648. 
NEUTRALITY,  contracts  concerning,  479. 

NEW  CONTRACT,  substitution  of,  for  old,  852.     (See  Novation.) 
NOMEN  GENERALISSIMUM,  how  to  be  interpreted,  640. 
NOMINAL  DAMAGES,  after  tender,  972  ei  seq, 
NON-COMPOTES  MENTIS,  98  ei  seq,     (See  Lunatics.) 
NON-JOINDER,  of  parties,  how  affecting  suit,   814  et  seq,,  838.     (See 
Parties.) 
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NOTICE. 

When  required  by  contract,  notice  must  be  giren,  567. 

at  what  time,  takes  effect,  896. 

notice  of  goods  *'  to  arrive,"  568. 

in  insurance,  notice  of  loss  not  required  unless  stipulated,  569. 

guarantors  and  indemnifiers  entitled  to  notice  of  acceptance,  570. 

and  so  of  notice  of  default,  570  a. 

when  debt  is  conditioned  on  event  in  creditor's  peculiar  knowledge,  notice 
should  be  given,  571. 

whether  notice  is  received  is  a  question  of  fact,  572. 

drawer  and  indorser  entitled  to  notice  of  dishonor,  573. 
NOTICE  OF  ACCEPTANCE,  requisites  of,  9,  13. 
NOTICE  OF  ELECTION,  requisites  of,  287,  290,  619,  735. 
NOTICE  OF  REVOCATION,  requisites  of,  11. 
NOTICE  OF  RESCISSION,  should  be  prompt,  287. 
NOVATION. 

Novation  is  the  substitution  of  a  new  in  the  place  of  an  old  contract,  852. 

a  new  contract  is  essential  to  novation,  858.  ^ 

consent  of  the  creditor  is  essential,  854. 

and  so  of  consent  of  other  parties,  855. 

to  novation  points  of  change  are  immaterial,  856. 

whether  old  agreement  is  extinguished  depends  on  construction,  857. 

must  be  consideration  for  agreement  of  substitution,  858. 

only  ]5arties  to  a  contract  may  sue  or  be  sued  on  it,  859. 

extinguishment  may  be  by  merger,  860. 

novation  may  be  proved  by  parol,  861. 

novation  applied  to  partnership,  862. 

retiring  partners  not  discharged  by  acceptance  of  new  firm,  863. 

insurance  may  devolve  duties  on  assignee,  864. 

novation  within  statute  of  frauds,  865. 
NUDUM  PACTUM,  meaning  of  term,  493  et  seq. 

OBLIGATION  OF  CONTRACT,  under  constitution  of  the  United  States, 

1061. 
OBLIGATION,  MORAL,  not  a  consideration,  512. 
OBLIGOR,  in  bond,  38*  329,  495,  677,  797,  810  a.     (See  Bond.) 

effect  on,  of  alteration  of  bond,  695  et  seq, 
OFFENCES,  compounding,  483  et  seq. 

contracts  to  compound  offences  void,  483. 

distinction  between  felonies  and  misdemeanors  obsolete,  484. 

approval  of  magistrate  does  not  legalize,  485. 

settlement  of  private  suit  not  precluded  by  the  fact  that  criminal  prosecu- 
tion lies  for  same  act,  486. 

question  dependent  upon  local  law  of  nolle  prosequi,  487. 

criminal  prosecutions  should  not  be  used  for  collection  of  debts,  488. 

money  extorted  in  such  cases  can  be  recovered  back,  737  et  seq. 
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OFFER  (see  Proposal). 

OFFICE,  agreement  corruptly  to  procure,  void,  408. 

sale  of,  void,  407. 

nature  of,  may  be  proved  by  parol,  804. 
OFFICERS,  agreements  to  unduly  influence,  void,  403-5. 

promises  to  pay  extra  fees  to,  not  binding,  500-502. 

when  entitled  to  recover  special  compensation,  500-502,  720. 
OFFICERS  OF  CORPORATIONS,  contracts  of,  for  sale  of  influence, 
void,  409. 

when  binding  corporation,  182. 
OMISSIONS,  when  amounting  to  misrepresentation,  217,  249,  250. 

in  document,  how  to  be  supplied,  186,  688,  795. 
ONEROUS  CONTRACTS,  definition  of,  1,  n. 
OPINION,  expression  of,  not  misrepresentation,  215,  259-68. 
OPINION,  FALSE,  not  a  false  pretence,  259. 
OPPRESSION,  when  vitiating  contract  induced  by,  144  et  seq, 
"OPTIONS,"  when  illegal,  458a. 

ORAL  EVIDENCE,  when  admissible  to  explain  writing,  661. 
ORDER,  supply  of  goods  on,  when  implying  accordance  with  order,  905. 

when  constituting  assignment  of  debt,  886-48,  952. 
ORDERS  FOR  GOODS,  assignability  of,  847. 
OVERPAYMENT,  when  it  can  be  recovered  back,  787. 

PAPER,  FORGED,  money  paid  for  may  be  recovered  back,  744. 
PAPER,  LOST,  when  suable,  694. 
PARDONS,  agreements  to  obtain,  when  void,  404. 
PARENT,  influence  over  child,  effect  of,  157-161. 

when  liable  for  child's  necessities,  512. 
PAROL,  meaning  of  term,  642. 

may  establish,  explain,  vary,  or  rescind  contract,  202,  661. 

may  prove  release,  1082  «<  seq. 

may  prove  or  disprove  consideration,  540. 

may  prove  lost  contract,  648,  694. 

may  prove  parties,  803. 
PART  DELIVERY,  failure  as  to,  580,  899. 
PARTIAL  IMPOSSIBILITY,  when  a  defence,  880. 
PARTIAL  PAYMENT,  effect  of,  985. 

when  quantum  meruit  lies  for,  718. 
PARTIAL  RECOVERY,  when  it  may  be  had,  899. 

PARTICEPS  CRIMINIS,  not  entitled  to  recover  on  contract  based  on,  845. 
PARTIES. 

To  constitute  contract  both  must  be  bound,  2. 

mistake  as  to  identity  of,  avoids  contract,  180. 
Piaintiffs. 

Only  party  to  contract  can  sue  on  it ,  784. 
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PA  RTIES — (con/t/i  ued) . 

in  some  states  it  is  held  that  a  third  party  can  sue  on  a  contract  for  his 
benefit,  785. 

such  cases  explicable  on  the  ground  of  novation  or  trust  or  negligence, 
786. 

illustrated  in  case  of  purchasjer  of  mortgaged  property,  786  a. 

importance  of  restricting  right  to  sue,  787. 

in  deeds  inter  partes  only  parties  can  join,  788. 

on  a  deed  poll  party  designated  may  sue,  789. 

exceptions  to  general  rule  as  to  provisions  for  children,  790. 

exception  as  to  receiver  of  telegrams,  791. 

exception  as  to  consignee  of  goods,  792. 

bill  of  lading  passes  by  indorsement,  793. 

exception  in  suits  for  money  had  and  received,  794. 

negotiable  paper  establishes  liability  to  holder  though  unknown  at  the  time 
of  making,  795. 

party  may  be  estopped  from  denying  liability,  796. 

whether  bonds  are  negotiable  depends  upon  terms  of  document,  797. 

novation  requires  creditor's  assent,  798. 

cestui  que  trust  cannot  sue  unless  party,  799. 

plaintiff  may  depend  for  ascertainment  on  contingency,  800. 

illustrated  by  offer  of  rewards,  circular  letters,  and  auction  sales,  801. 

principal,  though  undisclosed,  can  sue,  802. 

real  parties  may  be  proved  by  parol,  80S. 

office  or  relationship  may  be  thus  explained,  804. 

party  cannot  contract  with  himself,  805. 

joining  other  parties  makes  no  difference,  806. 

partner  cannot  sue  partnership  at  law,  807. 

resolutions  by  a  company  to  pay  money  to  a  third  person  do  not  entitle 
him  to  sue,  unless  he  personally  negotiate  with  the  company,  808. 
Defendants. 

Assent  of  party  charged  necessary  to  bind  him,  809. 

only  parties  to  a  contract  can  be  sued  on  it,  810. 

illustrated  in  case  of  agents  signing  in  their  own  names,  810  a. 

exceptions  of  undisclosed  principal,  and  of  companies  bound  by  pro- 
moters, 811. 

action  of  tort  may  be  maintained  for  abuse  of  contractual  relations,  812. 

by  novation  new  debtor  may  be  introduced,  813. 
Joint  Plaintiffs  and  Defendants. 

All  joint  promisees  must  join,  814. 

otherwise  when  they  are  several,  815. 

question  one  of  construction  and  parol  explanation,  816. 

plaintiffs  cannot  sue  both  jointly  and  severally,  817. 

all  partners  should  join,  818. 

qualification  as  to  one  of  several  contractors  suing  contractually,  819. 

on  death  of  joint  promisee  debt  survives,  820. 
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PARTIES— (crm/iViu4f(/)- 

one  joint  promisee  may  release,  821. 

non-joinder  of  plaintiffs  unless  amended  is  fatal,  822. 

unamended  misjoinder  of  plaintiffs  is  fatal  if  inconsistent  with  cause  ot 
action,  823. 

joint  defendants  must  be  sued  jointly,  824. 

debts  may  be  joint  or  several,  825. 

question  is  one  of  construction,  826. 

debt  due  on  its  face  from  two  or  more  debtors  is  joint,  827. 

otherwise  if  debt  is  payable  individually,  828. 

debtors  may  make  themselves  severally  liable  to  each  of  several  creditors, 
829. 

liability  of  partners  is  joint  and  several,  830. 

release  of  one  joint  debtor  releases  all,  831. 

each  joint  debtor  liable  for  the  whole,  but  on  death  liability  pursues  sur- 
vivors, 832. 

omission  of  joint  promisor  only  matter  for  plea  in  abatement,  833. 

misjoinder  if  unamended  is  fatal.  834. 

joint  debtor  paying  more  than  his  share  may  recover  from  others,  835. 
Assignees, 

Assignee  by  modem  practice  may  sue,  836. 

assignment  authorizes  use  of  assignor's  name,  837. 

assignability  distinguished  from  negotiability,  838. 

no  particular  form  is  necessary,  839. 

debtor's  assent  constitutes  contractual  relation,  840. 

lex  fort  determines  whether  assignee  can  sue  in  his  own  name,  841. 

assignment  subject  to  equities  between  assignor  and  debtor,  842. 

equities  to  be  determined  by  the  law  to  which  the  debt  is  subject,  843. 

set-off  must  be  due  at  time  of  assignment,  844. 

notice  to  debtor  of  assignment  necessary  to  protect  assignee,  845. 

parties  may  contract  to  assign  free  from  equities,  846. 

so  as  to  orders  for  delivery  of  goods,  847. 

to  a  suit  by  assignee  it  is  a  defence  that  the  assignor  had  first  to  perform 
duties  exclusively  personal,  848. 

infants  as  parties,  29  et  seq.     (See  Infants.) 

married  women  as  parties,  76  et  seq.     (See  Married  Women.) 
PARTNER,  cannot  sue  partnership  at  law,  807. 

when  debt  of,  may  be  set  off  against  partner,  946,  950,  1028. 

effect  of  payment  to  or  by,  946.     (See  Payment.) 

undue  influence  of  over  partner,  161. 

liability  of,  is  joint  and  several,  830. 

when  all  should  join  in  suit,  818. 
PARTNERSHIP,  capacity  of  infants  as  to,  40. 

dissolved  by  death  of  member,  323. 

merger  of  old  in  new  firm,  862-3. 

in  illegal  enterprises  will  not  be  enforced,  349. 
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PARTNERSHIP— (con/fViuedf). 

suspended  by  war,  473. 

novation  in,  862. 
PART  PAYMENT  no  consideration  for  promise  to  pay  residue,  504,  935, 
996,  1000. 

when  accord  and  satisfaction,  997-1008.     (See  Accord  akd*  Satisfac- 

TION.) 

PART  PERFORMANCE,  when  tsontract  can  be  rescinded  aOer,  293,  580. 
as  to  divisibility,  see  233,  330,  338. 
whether  quantum  meruit  can  be  sustained  on,  712,  899.     (See  Peuform- 

ANCE.) 

PASSENGER,  liability  of  carrier  for  (see  Carrier). 

when  bound  to  take  notice  of  conditions  on  ticket,  22,  185,  186,  196,  572. 
PASTOR,  undue  influence  by,  vitiates  contract,  161. 
PATENT  AMBIGUITY,  cannot  be  explained,  204. 
PATENT  DEFECT,  not  included  in  warranty,  224.     (See  Warranty.) 
PATENT  RIGHTS,  sale  of,  agreements  for,  436. 
PATERNAL  POWER,  cannot  be  divested  by  contract,  400. 
PATRONAGE,  interchange  of,  when  a  good  consideration,  530. 
PAWNBROKER,  no  warranty  of  title  by,  230. 

when  sales  by,  are  illegal,  367. 
PAYMENT. 

Place  of,  to  follow  contract,  871.     (See  Performance.) 
Appropriation. 

Appropriation  of  payment  to  be  in  accordance  with  debtor's  intent,  923.  ^ 

intent  to  be  inferred  from  circumstances,  924. 

insolvent  distribution  must  be  equal,  925. 

right  is  one  which  third  parties  cannot  exercise,  926. 

if  debtor  does  not  appropriate  creditor  may  do  so,  927. 

by  Roman  law,  creditor  is  regarded  as  the  debtor's  agent  in  appropriation, 
928. 

in  our  law  this  agency  is  not  recognized,  929. 

creditor  may  appropriate  to  debts  not  recoverable,  930. 

debts  overdue  preferred,  931. 

creditor's  election  continues  until  communicated,  932. 

in  accounts  where  there  is  no  designation,  first  debt  is  to  be  paid,  933. 

in  other  cases,  the  law  divides  equitably,  934. 
Partial  Payment, 

Receipt  for  less  sum  may  extinguish  debt  if  there  be  distinctive  consider- 
ation, 935. 

plaintiff*,  by  suing  part  of  claim  to  judgment,  may  extinguish  the  whole, 
936. 

fractional  payment  may  extinguish  larger  unliquidated  claim,  937. 
Receipts* 

Receipt  open  to  explanation  by  parol,  938. 
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receipts  may  estop  as  to  third  parties,  939. 

one  of  several  joint  receivers  may  show  that  the  money  was  received  by 

his  associates,  940. 
releases  must  be  under  seal,  or  must  have  consideration,  941. 
Payment  by  and  to  Agents,  Executors,  Trustees,  and  Joint  Debtors, 
Payment  by  third  party  on  behalf  of  debtor  may  discharge  debt,  942. 
payment  to  an  agent  is  payment  to  principal,  943. 
so  of  payment  to  solicitor  or  attorney,  944. 

factors  an^  auctioneers  may  receive  payment,  but  not  brokers,  945. 
payment  to  partner  is  payment  to  firm,  946. 
executors  may  give  receipts,  947. 
trustees  have  only  limited  power  to  receipt,  948. 
payment  by  one  joint  debtor  discharges  the  other,  949. 
payment  to  one  joint  creditor  releases  debt,  950. 
joint  deposit  in  bank  can  only  be  drawn  out  by  joint  order,  951. 
purchase  by  stranger  may  be  to  take  assignment  of  debt,  952. 
Payment  by  Negotiable  Paper. 

Receipt  of  check  prima  facie  proof  of  payment,  953. 
negotiable  security  may  be  taken  as  mere  collateral,  954. 
question  one  of  inference,  955. 

acceptance  of  immature  negotiable  paper  on  account  operates  as  condi- 
tional payment,  956. 
negotiable  paper  may  be  accepted  in  satisfaction,  957. 
may  bar  suit  when  holder  by  negligence  releases  paper,  958. 
if  passed  to  others,  or  lost,  or  altered,  this  may  bar  suit,  959. 
void  security  no  payment,  9d0. 
Payment  in  Bank  Notes. 

Valid  when  a  legal  tender,  961. 
Payment  by  Letter. 

Sufficient  when  in  accordance  with  instructions,  962. 
Payment  in  Goods,  and  Set-off. 
Payment  in  goods  may,  by  agreement,  be  equivalent  to  payment  in  money, 

963. 
set-off,  when  agreed  to,  equivalent  to  payment,  964. 
debts  excluded  by  statute,  and  illegal  debts,  965. 
Effect  of  Payment. 
Damages  for  detention  of  debt  limited  to  interest,  966. 
after  suit  brought,  payment  must  cover  interest  and  costs,  967. 
PAYMENT   FOR  ANOTHER,  when  to  be  recovered  back,   756  et  seq. 

(See  Money  Paid  to  Anothkr's  Use.) 
PAYMENT  OF  MONEY  INTO   COURT,  effect  of,  976.     (See  Ten- 
der). 
PENALTIES,  not  to  be  enforced  on  money  bonds,  689. 
PENALTY,  imposed  by  itself  does  not  mdce  act  illegal,  364. 
PENSIONS,  when  assignable,  412. 
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PERFORMANCE. 

General  Rules. 

Performance  must  be  in  accordance  with  terms  of  conbract,  869. 

hy  consent  mode  of  performance  may  be  varied,  870. 

an  to  conditions,  see  545  et  seq. 

as  to  part  performance  of  contract  of  service,  see  716  ei  seq, ;  of  contract 
of  sale,  899. 

performance  may  be  a  condition  precedent,  558,  581,  606. 
Place. 

Performance  to  be  in  assigned  place,  871. 

when  no  place  is  designated,  place  of  performance  is  to  be  inferred,  872. 

on  contract  to  pay  money  tender  must  be  made  personally,  878. 

form  of  contract  determined  by  place  of  solemnization ;  meaning  of  words 
by  place  of  agreement;  process  by  lex  fart;  mode  of  performance  by 
lex  loci  solutionis^  874. 

distinctive  rule  as  to  negotiable  paper,  875. 

as  to  insurance,  875  a. 
as  to  common  carriers,  876. 

on  contract  for  sale  of  goods  delivery  may  be  to  purchaser's  carrier,  877. 

otherwise  as  to  delivery  to  captain  of  ship  on  bill  of  lading,  878. 

vendor  must  see  goods  are  properly  received  by  carrier,  879. 

vendor  may  make  carrier  his  agent,  880. 

ime. 

Money  obligations  without  date  are  payable  on  demand,  881. 

when  no  time  is  fixed  for  performance  a  reasonable  time  is  implied,  882. 

so  of  goods  payable  on  demand,  882  a. 

time  in  other  cases  to  be  inferred,  883. 

when  time  is  fixed,  full  limit  is  allowed,  884. 

last  business  hour  permissible,  885. 

party  by  disabling  himself  or  refusing,  may  make  himself  liable  to  suit 
before  day  fixed,  885  a. 

^^  forthwith"  and  similar  terms  to  be  construed  according  to  context,  886. 

time  may  be  of  essence,  and  if  so  stipulations  enforcing  it  will  be  com- 
pelled, 887. 

construction  of  time  in  equity  same  as  in  law,  888. 

forfeiture  may  be  fixed  by  agreement,  889. 

forfeiture  from  lapse  of  time  cannot  be  exacted  by  dilatory  party,  890. 

punctuality  waived  by  acceptance,  891. 

time  may  by  notice  be  made  essential,  892. 

nominal  date  presumed  to  be  real,  893. 

dat«  of  beginning  of  lease  determined  hy  context,  894. 

when  liability  continues  from  one  specified  day  to  another,  the  first  is  ex- 
cluded and  the  last  included,  895. 

^^  month"  in  mercantile  contracts  means  **  calendar**  month,  896. 

when  time  falls  on  Sunday,  delivery  may  be  on  next  day,  897. 
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PERFORM  ANC  E— (continued) . 
Quantity  or  Quality. 

Quantity  stipulated  for  must  be  delivered,  898. 

when  duty  is  divisible,  performance  may  be  partial,  899. 

otherwise  when  aggregate  is  contracted  for,  900. 

party  preventing  completion  cannot  charge  the  other  with  the  loss,  901 

''about,"  "  more  or  less,"  are  proximate  terms,  902. 

article  not  answering  description  maybe  returned,  903. 

or  vendor  may  be  sued  on  warranty,  904. 

article  supplied  to  order  is  warranted  to  answer  order,  905. 

and  so  when  vendor  is  specially  trusted,  906. 

otherwise  when  purchaser  buys  on  his  own  judgment,  907. 

vendor  may  be  liable  for  negligence,  908. 

express  warranty  excludes  implied,  909. 

warranty  may  be  implied  from  usage,  910. 

warranty  does  not  cover  depreciation  in  transit,  911. 

provisions  sold  for  domestic  use  must  be  6t,  912. 

conditions  imposed  by  local  law  must  be  complied  with,  913. 

on  sale  by  sample  article  must  conform  to  sample,  914. 

showing  sample  is  not  necessarily  selling  by  sample,  915. 

oh  sale  by  sample  or  description  purchaser  must  have  opportunity  of  in- 
spection, 916.  , 

average  correspondence  with  sample  is  enough,  91 7. 

warranty  may  be  added  to  sample,  918. 
Rescission. 

On  non-performance  of  condition  precedent,  contract  maybe  rescinded,  919. 

when  to  be  alleged  before  recovery,  558,  581,  606. 
PERFORMANCE  OF  CONDITIONS. 

Performance  depends  on  term^,  601. 

fiction  of  fulfilment  of  conditions  when  party  releases,  602. 

and  so  when  such  party  prevents  fulfilment,  60S. 

and  so  when  performance  is  waived,  604. 

employee  prevented  by  employer  from  working  may  recover,  606. 

party  disabling  himself  cannot  set  up  technical  default  of  other  party,  606. 

substantial  performance  is  sufficient,  but  this  must  be  proved,  607. 

impossible  condition  vacates  contract,  547. 
PERICULUM,  Roman  law  as  to,  314. 
PERILS  OF  THE  SEA,  298,  808,  811,  670,  875. 
PERMANENCY,  presumption  of,  815,  n. 
PERMANENT  IMPOSSIBILITY,  nature  of,  331. 
PERSONAL  CONTRACT,  dependant  on  capacity  of  party,  323  et  seq, 

when  assignable,  784  et  seq,^  836. 
PERSONAL  PROPERTY,  warranty,  212  et  seq. 

title  of  bona  fide  purchasers,  211,  291,  347,  376,  732. 

no  market  overt,  734. 

conditions  in  respect  to,  545  et  seq. 
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PERSONAL  PROPERTY— (conanu<d). 

performance  of  contract  as  to,  869  et  seq. 

fraud  in  sales  of,  232  et  seq, 

illegal  sales  of,  335. 
PERSONAL  REPRESENTATIVES  (see  Assionbks  ;  Executors). 
PHYSICIAN,  sale  of  business  of,  433. 

undue  influence  by,  159,  161. 
PLACE,  law  of,  as  determining  meaning,  637.     (See  Conflict  of  Laws.) 
PLACE  OF  ACCEPTANCE,  determines  law  of  contract,  20. 
PLACE  OF  PERFORMANCE,  to  follow  contract,  871.     (See  Conflict 
OF  Laws.) 

performance  to  be  in  assigned  place,  871. 

when  no  place  is  designated,  place  of  performance  is  to  be  inferred,  872. 

on  contract  to  pay  money  tender  must  be  made  personally,  873. 

form  of  contract  determined  by  place  of  solemtfization ;  meaning  of  words 
by  place  of  agreement ;  process  by  lex  fori ;  mode  of  performance  by 
lex  loci  solutionis^  874. 

distinctive  rule  as  to  negotiable  paper,  875. 

as  to  insurance,  875  a. 
as  to  common  carriers,  876. 

on  contract  for  sale  of  goods  delivery  may  be  to  purchaser's  carrier,  877. 

otherwise  as  to  delivery  to  captain  of  ship  on  bill  of  lading,  878. 

vendor  must  see  goods  are  properly  received  by  carrier,  879. 
may  make  carrier  his  agent,  880. 
PLAINTIFFS. 

Only  party  to  contract  can  sue  on  it,  784. 

in  some  states  it  is  held  that  a  third  party  can  sue  on  a  contract  for  his 
benefit,  785. 

such  cases  explicable  on  ground  of  novation  or  trust  or  negligence,  786. 

illustrated  in  case  of  purchaser  of  mortgaged  property,  786  a. 

importance  of  restricting  right  to  sue,  787. 

in  deeds  inter  partes  only  parties  can  join,  788. 

on  a*  deed  poll  party  designated  may  sue,  789. 

exceptions  to  general  rule  as  to  provisions  for  children,  790. 

exception  as  to  receiver  of  telegrams,  791. 

exception  as  to  consignee  of  goods,  792. 

bilV  of  lading  passes  by  indorsement,  793. 

exception  in  suits  for  money  had  and  received,  794. 

negotiable  paper  establishes  liability  to  holder  though  unknown  at  the 
time  of  making,  795. 

^arty  may  be  estopped  from  denying  liability,  796. 

whether  bonds  are  negotiable  depends  upon  terms  of  document,  797. 

novation  requires  creditor's  assent,  798. 

cestui  que  trust  cannot  sue  unless  party,  799. 

plaintiff  may  depend  for  ascertainment  on  contingency,  800. 

illustrated  by  offer  of  rewards,  circular  letters,  and  auction  sales,  801. 
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ThATNTIFFS— (continued) . 

principal,  though  undisclosed,  can  sue,  802. 

real  parties  may  be  proved  by  parol,  803. 

office  or  relationship  may  be  thus  explained,  804. 

party  cannot  contract  with  himself,  805. 

joining  other  parties  makes  no  difference,  806. 

partner  cannot  sue  partnership  at  law,  807. 

resolutions  by  a  company  to  pay  money  to  a  third  person  do  not  entitle 
him  to  sue,  unless  he  personally  negotiate  with  the  company,  808. 

as  to  joint  plaintiffs  sec  Joint  Plaintiffs. 
PLEDGE  OF  COLLATERALS,  effect  of,  954,  996  et  seq. 
POLICE  REGULATIONS,  how  far  infringing  constitution  of  the  United 

States,  1062. 
POLICIES  OF  INSURANCE,  construction  of,  311,  670,  875  a. 

effect  of  alteration  of,  701. 

when  divisible,  338  a. 

insured  must  have  interest  in,  451,  455. 

how  affected  by  war,  319,  547.     (See  Life  Insurance.) 

when  illegal,  cannot  be  sued  on,  350,  455. 
POLICY  OF   THE  LAW,  promises  against,  void,  325,  394,  508.     (See 
Preface.) 

trading  with  enemies,  473. 

breach  of  neutrality,  479. 

to  do  immoral  acts,  370. 

to  debase  the  family  relation,  394. 

to  injure  public  service,  402. 

to  restrain  trade,  430. 

to  injuriously  promote  litigation,  421. 

avoidance  of  contracts  by,  constitutionality  of,  1062. 
POLLICITATION,  meaning  of  in  Roman  law,  493  n. 
POOLING  CONTRACTS,  when  void,  442  a. 
POSSESSION,  how  far  giving  title,  292,  734,  798. 

when  constituting  honajide  purchase,  211,  291,  347,  376,  732,  734. 
POST,  communication  of  acceptance  by,  18. 

when  letters  sent  by,  are  presumed  to  be  received,  962. 
POSTING  LETTERS,  effect  of,  18,  962. 
POST-NUPTIAL  SETTLEMENTS,  effect  of,  91. 
POST-OFFICE  ORDER,  when  payment,  986. 
POWER  OF  ATTORNEY,  construction  of,  656. 
PRECEDENT  CONDITIONS,  551  et  seq.     (See  Conditions.) 
PREFERENCES,  by  insolvent,  when  lawful,  381.  '     . 

PRELIMINARY  AGREEMENTS,  when  absorbed  in  final,  648. 
PREMIUM,  suit  for,  law  governing,  875  a. 
PRESENTS,  cannot  be  recovered  back,  496,  742,  751. 
PRESUMPTION,  of  continuance  of  influence,  162. 

of  payment  from  non-demand,  938. 
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PRESUMPTIONr-(conanwfrf). 

of  consideration  of  negotiable  paper,  5S9. 

of  consideration  of  sealed  instruments,  495. 

of  good  faith,  654. 

of  reasonableness,  656  et  seq, 
PRICE,  inadequacy  of,  when  ground  to  set  aside  contract,  165.     (See  Re- 
scission.) 

when  to  be  recovered  back,  722  et  seq,,  898  et  seq.     (See  Money  Had 
AND  Received  ;  Performance.) 
PRIEST,  undue  influence  by,  vitiates  contract,  161. 
PRINCIPAL,  relations  of  to  agent  (see  Agent). 

bound  by  agent's  statements,  269.     (See  Agents.) 

contracts  of  agent  to  the  prejudice  of,  when  void,  378. 

liable  to  agent  for  advances,  757-9. 

liable  for  agent's  negligence,  1052. 

may  recover  from  agent  in  money  had  and  received,  724. 

undisclosed,  may  sue,  802. 

may  be  sued,  811. 

debt  of,  may  be  set  off  against  agent,  1027.     (Sec  Set-off.) 

liable  for  surety's  advances,  759. 
PRINCIPAL  AND  SURETY  (see  Surety;  Guarantee). 
PRINT,  relations  of,  when  conflicting  with  writing,  in  a  document,  652. 
PRIORITY,  in  application  of  payment,  928. 
PRISONER,  contracts  by,  148  et  seq, 

PRIVATE  PROSECUTIONS,  when  open  to  private  settlement,  486. 
PRIVIES,  when  capable  of  disaffirming  infant's  contract,  55. 
PRIVITY  OF  CONTRACT,  necessity  of,  22,  184,  507,  784. 

nature  of,  205. 

essential  to  consideration,  506-7. 

when  necessary  to  suit,  784  et  seq.^  810.     (See  Parties.) 

necessary  to  sustain  warranty,  237. 

when  requisite  to  sustain  action  for  money  had  and  received,  728. 
PRIZES,  stipulations  for,  how  far  invalidating  contracts,  458. 
PROCESS,  determined  by  lex  fori,  796,  841,  875. 
PROFITS,  agent  making  must  account  for,  378,  934. 

PROFLIGATE  PERSONS,  when  made  by  statute  incapable  of  contract,  124. 
PROHIBfriON  BY  LAW,  when  constituting  impossibility,  305. 
PROMISE  (see  Contracts  Generally). 

a  good  consideration  for,  523. 

essential  to  contract,  2. 

how  related  to  proposal,  8  et  seq, 

inferred  by  law,  6,  7,  707. 

Aot  sufficient  when  founded  on  moral  duty,  512. 

when  contained  in  advertisement  or  general  notice,  24,  800  et  seq, 

when  third  party  can  sue  on,  784  et  seq, 
PROMISE,  FALSE,  not  a  false  statement,  257. 
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PROMISE  TO  MARRY,  personal  incapacity,  when  a  defence  to,  323. 

to  be  performed  in  reasonable  time,  882. 

party  disabling  himself  cannot  set  up  disability,  324,  608,  885  a. 

when  demand  is  necessary,  575. 
PROMISEE,  entitled  to  sue  on  promise,  784  et  »eq.     (See  Parties.) 
PROMISEES,  JOINT,  when  all  must  join  in  suit,  814  et  seq. 

releases  by,  821  et  seq. 
PROMISSORY  NOTES  (see  Negotiable  Paper). 

Bind  without  consideration  as  to  strangers,  494. 

when  payable,  881. 

effect  of  alteration  of,  7Q0. 

place  of  payment  of,  875. 

effect  of  payment  with,  954.     (See  Payment.) 
PROMOTERS  OF  COMPANIES,  how  far  bound  to  candor,  255  a, 
PROPOSAL,  effect  of; 

Contracts  resolvable  into  proposal  and  acceptance,  8. 

proposal  not  to  bind  beyond  reasonable  time,  9. 

may  be  implied  from  facts,  707-9. 

when  rejected  a  proposal  is  exhausted,  9  a. 

until  accepted  a  proposal  may  be  revoked,  but  not  afterwards,  10. 

revocation  requires  notice  brought  home  to  party  addressed,  1 1 . 

except  in  case  of  proposer's  death  or  insanity,  12. 

proposer  may  bind  himself  to  keep  open  proposal  to  specific  date,  13. 

proposal  not  binding  if  not  continuous,  14. 

if  not  accepted  within  designated  limits  as  to  time  and  place,  proposal 
falls,  15. 

proposal  and  acceptance  may  be  conditional,  16. 

so  of  subscriptions,  to  joint  enterprises,  16  a. 

acceptance  must  be  communicated  when  required,  17. 

agreement  to  be  bound  on  mere  posting  of  acceptance  may  be  implied,  18. 

rule  depends  on  terms  of  proposal,  19. 

grants  under  seal  may  bind  grantor  without  communication  to  grantee,  23. 

general  proposal  binds  as  to  all  parties  taking  action  in  conformity  with 
its  terms,  24. 

so  of  railway  time  tables,  25. 

so  of  letters  of  credit  and  promises  to  accept  bills,  25  a. 

from  proposals  are  to  be  distinguished  bids  for  customers,  26. 
PROSECUTION,  CRIMINAL,  cannot  be  used  to  collect  debt,  151a,  483 
et  seq. 

compounding  of,  illegal,  483. 
PRO  TANTO  compensation,  suits  for,   707  et  seq.     (See  Implied  Con- 
tract.) 
PROTEST,  practice  as  to  (see  Negotiable  Paper). 
PROVISIONAL  AGREEMENTS,  when  absorbed  in  final,  643. 

effect  of,  5,  645. 
PROVISIONAL  CONCURRENCE,  effect  of,  5. 
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PROVISIONS,  to  be  fit  for  domestic  use,  222,  912. 

PROVISO,  construction  of,  666. 

PUBLIC  ENEMY,  trading  with,  illegal,  473. 

act  of,  when  a  defence,  93,  319,  478. 
PUBLIC  JUSTICE,  agreements  to  abuse,  void,  415. 

and  so  of  compounding  crimes,  483. 
PUBLIC  OFFICE,  sale  of,  void,  407. 
PUBLIC  OFFICERS,  agreements  to  privately  pay,  void,  502. 

may  be  compelled  to  pay  back  excessive  charges,  788.     (See  Officers.) 
PUBy C  POLICY,  agreements  against,  void,  385.  894.     (See  Policy.) 
PUBLIC  SERVICE,  agreements  to  corruptly  interfere  with,  void,  402. 
PUFFER,  when  employment  of,  avoids  auction,  267. 
** PUFFS*'  not  false  pretences,  26L 
PUNCTUALITY,  when  required,  881  et  seq, 

when  waived,  885,  891. 
PUNCTUATION,  to  be  followed  in  construction,  651. 
PURCHASER  AT  AUCTION,  when  entitled  to  sue,  801. 
PURCHASERS,  bonafde,  rights  of,  211,  296,  347,  352,  876,  732,  734. 

when  illegality  follows  purchase,  352. 

title  taken  by,  211,  291,  347,  733. 

when  to  bear  destruction  by  casus^  317. 

when  to  see  to  delivery  of  goods,  877. 

QUALITY,  error  as  to,  when  avoiding  contract,  189. 
QUANTITY,  error  as  to,  when  avoiding  contract,  190. 

stipulated,  to  be  delivered,  898. 
QUANTUM  MERUIT,  scope  of,  707  et  seq,,  711.     (See  Implied  Cox- 
tract  ;  Money  Had  and  Received.) 

tender  in  respect  to,  973  et  seq. 
QUID  PRO  QUO,  the  basis  of  our  doctrine  of  consideration,  498. 

RACING,  contracts  for,  when  illegal,  451  et  seq, 
RAILROAD  CORPORATIONS,  powers  of,  127  et  seq, 

how  far  under  constitutional  control,  1063  et  seq.     (See  Common  Car- 
riers; Corporations.) 
RAILROAD  MONOPOLIES,  agreements  for,  when  void,  437. 
RAILROAD  TIME  TABLES,  how  far  contractual,  25. 
RAILROADS,  bargains  of,  as  to  stations,  when  void,  414. 

exceptions  in  contracts  by,  when  valid,  438. 

when  notice  to  customer,  22,  185,  196,  572,  515. 

when  contracts  by  are  ultra  vires,  135  et  seq, 
RASH  MISSTATEMENT,  when  imputable  as  falsity,  241. 
RATIFICATION,  from  what  it  is  to  be  implied,  288. 

when  precluding  rescission,  282. 

when  it  may  go  to  part  of  contract,  46. 

as  to  contracts  unduly  influenced,  168. 
RATIFICATION  AFTER  DURESS,  154. 
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RATIFICATION  OF  INFANT'S  CONTRACTS. 
Privies  may  disaffirm  contract,  55. 
for  ratification  full  age  is  necessary,  56. 
knowledge  of  law  is  not  necessary,  57. 

ratification  to  be  inferred  from  facts:  continued  enjoyment  of  profits,  58. 
so  of  continuance  in  possession,  59. 
silence  by  vendor  may  amount  to  estoppel,  60. 
vendor's  second  deed  may  disaffirm  first,  61. 
conditional  ratification  may  be  complied  with,  62. 

executory  contract,  when  resisted,  must  be  shown  to  have  been  ratified, 
68. 
RATIFICATION  OF  LUNATIC'S  CONTRACT,  114. 
READING  DOCUMENT,  when  presumed  from  signing,  22,  185,  196,  572, 

615. 
REASONABLE  PRICE,  what  constitutes,  518. 
REASONABLE  TIME,  construction  of  term,  882. 
REBUILD,  covenant  to,  when  defeated  by  casus,  318. 
RECEIPT. 

Open  to  explanation  by  parol,  938. 
may  estop  as  to  third  parties,  939. 
effigct  of  releases,  941.     (See  Releases.) 
power  of  executors  to  give,  947. 
agents,  942. 
attorney,  944. 

factors  and  auctioneers,  945. 
partner,  946. 
trustees,  948. 
joint  debtor,  949. 
tender  on  condition  of,  971  et  seq, 
RECIPROCAL  DEBTS,  when  extinguishing,  1012.     (See  Set-off.) 
RECITALS,  effect  of,  in  construction,  664,  667. 
RECKLESS  MISSTATEMENT,  when  imputable  as  falsity,  241. 
RECKLESSNESS,  when  imposing  liability,  214. 
RECOGNIZANCE,  what  is  a  defence  to,  321. 
RECOVERY  BACK  OF  MONEY,  722  et  seq,     (See  Money  Had  and 

Received.) 
RECTIFICATION. 

Bilateral  error  may  be  corrected,  205. 

concurrent  error  ground  for  rectification,  206. 

rescission  granted  on  proof  of  unilateral  mistake ;  rectification  on  proof 

of  bilateral,  207. 
proof  should  be  strong  and  plain^  208. 

contract  requiring  distinct  modes  of  proof  cannot  be  inserted,  209. 
obvious  mistake  may  be  corrected  by  context,  210. 
rectification  not  granted  against  bona  fide  purchaser,  211. 
to  be  proved  by  parol,  661. 
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IIKDUCTION  INTO  POSSESSION,  by  husband  of  wife's  assets,  76  et  seq. 
IIKFERKE,  action  of,  as  determining  condition,  593. 

REFORMATION  OF  CONTRACT,  when  decreed,  205.     (See  Rectifi- 
cation'.) 
**REGRAT]NG/'  453  et  seq, 

REIMBURSEMENT,  when  party  making,  may  recover,  756  et  seq, 
REJECTION  OF  PROPOSAL,  effect  of,  9  a. 
RELATION,  undue  influence  by,  161. 

RELATIONS,  when  not  entitled  to  sue  for  services  rendered,  719. 
RELATIVE  WORDS,  to  be  considered  in  construction,  662. 
RELEASE. 

A  release  is  a  discharge  of  a  debt,  1031. 

at  common  law  must  be  under  seal  or  must  have  consideration,  1032. 

DO  special  words  re(}uired  to  constitute,  1033. 

discharges  debt  and  incidents,  1034. 

will  be  equitably  restrained,  1035. 

effect  of  covenant  not  to  sue,  1036. 

release  to  be  construed  acconling  to  intention,  1037. 

must  be  to  proper  parties,  1038. 

may  be  conditional,  1039. 

may  be  by  novation  and  merger,  1040. 

may  be  by  alteration  of  document,  1041. 

rescission  implied  by  lapse  of  time,  1042. 
RELEASE  OF  DEBT,  when  a  good  consideration,  521,  527. 

reciprocal,  effect  of,  527. 
RELEASE  OF  JOINT  DEBTS,  effect  of,  998.     (See  Accord  and  Satis- 
faction.) 
RELEASED  DEBT,  promise  to  pay,  513. 
RELEASES,  insolvent,  inoperative  when  fraudulent,  380. 
RELIGIOUS  OBJECTS,  mutual  subscriptions,  consideration  for,  628. 
J^EMITTEE,  when  entitled  to  recover  on  remittance,  728. 
RENT,  implied  contracts  for,  708  et  seq, 

where  payable,  873.     (See  Landlord,) 

when  suspended  by  casus,  318. 

cannot  be  recovered  on  lease  for  illegal  object,  348. 
REPAIR,  covenant  to,  when  conditioned  by  act  of  lessor,  686. 

when  defeated  by  casusy  318. 
REPORTS  BY  AGENT  to  principal,  when  binding  principal,  273. 
REPRESENTATIONS. 

Representations  to  be  distinguished  from  conditions  and  warranties,  212. 

there  must  be  causal  relation  between   misrepresentation  and  contract, 
213. 

contract  induced  by  honest  misapprehension  may  be  rescinded,  though  no 
action  for  deceit  may  be  maintained,  214. 

expressions  of  opinion  not  representations,  215. 
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REPRESENTATIONS— (continued). 

misrepresentations  must  have  been  material,  and  must  have  produced  the 
injury,  216. 

suppression  of  facts  does  not  bind  unless  amounting  to  distortion  of  truth, 
217. 

a  condition  negatives  concurrence  of  minds ;  warranty  assumes  concur- 
rence, but  gives  damages  for  misstatement,  218. 

warranty  need  not  be  in  any  particular  words,  219. 

warranty  on  one  point  excludes  general  implied  warranty,  220. 

supplying  for  particular  purpose  implies  fitness,  221. 

selling  meat  for  human  food  implies  fitness,  222. 

selling  by  merchant  implies  merchantability,  and  by  manufacturer  implies 
that  he  made  the  goods,  223. 

defects  open  to  inspection  not  warranted  against,  224. 

selling  by  sample  implies  correspondence  with  sample,  225. 

representation  may  be  an  estoppel,  226. 

no  \7arranty  when  buyer  depends  on  his  own  judgment,  227. 

vendor  may  be  liable  for  negligence,  228. 

sale  *' with  all  faults'*  excludes  warranty,  229. 

warranty  of  title  implied  in  sale,  230. 

to  sustain  such  suit  there  must  be  eviction,  231. 
REPRESENTATIONS  BY  AGENT,  when  binding  principal,  269  et  seq. 
REPUGNANT  CLAUSES,  how  to  be  construed,  673. 
REQUEST. 

Prior  demand  not  necessary  to  constitute  indebtedness,  575. 

demand  necessary  when  implied  in  contract  of  bailment  or  other  contract, 
676. 

bonds  conditioned  on  payment  on  demand  require  demand,  577. 

when  sustaining  suit  for  the  payment  of  money,  756. 

what  such  request  is  to  be  inferred  from,  757.    (See  Implied  Contract.) 
RESCINDED  CONTRACT,  does  not  prevent  recovery  on  merits,  707,  712. 
(See  Rescission.) 

money  can  be  recovered  back  on,  742. 
RESCISSION.  • 

Party  deceived  may  rescind  contract,  and  so  when  the  party  is  unable  to 
perform,  282. 

and  so  in  cases  of  error,  207. 

contracts  induced  by  fraud  are  voidable,  283. 

election  must  be  in  reasonable  time,  284. 

party  rescinding  must  do  equity,  285. 

rescission  not  granted  when  by  complainant's  laches  other  party  is  exposed 
to  loss,  286. 

party  rescinding  should  give  notice,  287. 

ratification  may  be  by  conduct,  288. 

mere  lapse  of  time  does  not  estop,  289. 

election  is  final  and  must  be  single,  290. 
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RESCISSION— (conftntitfrf). 

rescission  cannot  be  granted  to  impair  rights  of  third  parties,  291. 

party  without  title  cannot  pass  title,  292. 
,    rescission  may  be  granted  on  failure  in* part  performance,  293. 

consequence  of  non-compliance  with  condition  precedent,  919. 

by  novation,  852  et  seq, 

to  be  proved  by  parol,  661. 

when  worked  by  failure  to  deliver  first  instalments,  580. 
RESERVATION,  MENTAL,  promises  made  in,  175. 
RES  JUDICATA,  when  plea  of  applies,  936-7. 

set-off  in  respect  to,  1017  e/  seq. 
RESOLUTION  of  company,  how  far  a  contract,  808. 
RESOLUTIVE  CONDITIONS,  effect  of,  550. 
RESTITUTIO  IN  INTEGRUM,  effect  of,  282  et  seq.,  287. 
RESTRAINT  OF  MARRIAGE,  agreement  to  effect  invalid,  396. 
RESTRAINT  OF  TRADE,  430  et  seq,     (See  Trade.) 
RESTRICTIVE  WORDS,  when  to  be  rejected  in  construction,  664  et  seq. 
RETURN  OP  GOODS,  when  permitted  in  cases  of  mistake,  90S. 
REVENUE  LAWS,  agreements  to  infringe,  445. 
REVERSIONER,  title  of,  under  condition  subsequent,  616. 
REVOCATION,  of  proposal,  effect  of,  10  et  seq, 

to  be  proved  by  parol,  661. 

notice  of,  11. 

rules  in  respect  to,  10,  11,  18,  27. 
REWARDS,  effect  of  offers  of,  24. 
RISK,  when  taken  by  purchaser,  583. 

when  transferred  by  sale,  317. 

SABBATH,  contracts  made  on,  382  et  seq.     (See  Sunday.) 
SALARY,  implied  contract  for,  707  et  seq.     (See  Implied  Contract.) 

when  suspended  by  dismissal  or  accident,  716. 

when  precluding  suit  on  quantum  meruit,  720. 

when  assignable,  411. 
SALE. 

Implied  promise  of,  may  be  raised  when  express  is  bad  under  statute  of 
frauds  or  otherwise  defective,  711. 

when,  after  partial  delivery  of  goods,  final  delivery  is  prevented,  vendor 
may  sue  on  indebitatus  count,  712. 

otherwise  when  there  is  to  be  no  payment  except  for  aggregate,  713. 

by  infant  (see  Infants). 

by  auction  (see  Auction). 

warranty  on  (see  Warranty). 

party  without  title  cannot  pass  title,  292,  734,  793. 

how  to  be  carried  out,  869.     (See  Performance.) 

consideration  of,  493  et  seq.     (See  Consideration.)    . 

when  induced  by  fraud,  232  et  seq,     (See  Fraud.) 
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SALE — (^continued) . 

title  of  bonajide  purchasers,  211,  291,  847,  376,  783. 

"whien  implying  warranty,  223. 

by  sample,  225,  914.     (Sec  Sample.) 

when  transferring  risk,  817. 

duty  of  vendor  to  give  correct  description,  260. 

illegal,  cannot  be  sued  on,  342. 

fraudulent  (see  Fraud). 

conditional,  effect  of,  545  et  seq, 
SALE  OF  OFFICES  OR  INFLUENCE,  illegal,  402  et  seq. 
**SALE  OR  RETURN,"  contracts  of,  590,  611. 
SALES  **T0  ARRIVE,"  construction  of  term,  563.  ' 
SAMPLE,  how  far  a  condition,  565. 

selling  by,  warranty  implied  in,  225. 

effect  of  sale  by,  914-5,  917. 
SANITY,  necessary  to  contractual  power,  98. 

SATISFACTION  of  debt,  when  worked  by  negotiable  paper,   953  et  seq, 
(See  Payment  ;  Accord  and  Satisfaction.) 

nature  and  requisites  of,  996  et  neq,    (See  Accord  and  Satisfaction.) 
**  SAY  ABOUT,"  meaning  of  term,  902. 
SCIENTER  to  be  inductively  proved,  240. 
SCRIP,  negotiability  of,  797. 
SCRIVENER,  mistakes  by,  effect  of,  206. 
SEAL,  how  far  dispensing  with  consideration,  495. 
SEALED  DOCUMENTS,  how  far  open  to  parol  explanation,  642. 
SEALED  INSTRUMENTS,  capacity  of  infants  as  to,  38. 
SEALS  AND  SEALED  CONTRACTS. 

Sealini^  is  a  solemn  mode  of  assent,  680. 

due  sealing  will  be  presumed,  681. 

sealing  imports  consideration,  682. 

consideration  cannot.be  disputed  by  those  claiming  under  deed,  688. 

simple,  contracts  distinguishable  from  sealed  contracts  as  to  quality,  as  to 
consideration,  and  as  to  merger,  684. 

sealed  obligations  have  longer  limitations  than  unsealed,  685. 

no  priority  to  specialty  debts,  686. 

alteration  after  execution  avoids  :  filling  in  blanks,  687. 

party  executing  deeds  is  bound,  though  other  party  has  not  executed,  688. 

common  money  bond  binds  only  for  actual  indebtedness,  689. 

specialty  may  be  modified  or  rescinded  by  parol,  690. 

rules  of  construction  the  same  as  for  other  documents,  691. 
SEAMEN,  promise  of  extra  pay  to,  void,  503. 

when  entitled  to  recover  on  incomplete  voyage,  707  et  seq. 
SECULAR  LABOR,  when  forbidden  on  Sunday,  882. 
SECURITIES,  when  accepted  as  collateral  and  when  as  payment,  953  ^t  seq. 
SELF-INFLICTED  DISABILITY,  no  defence,  812,  325,  608. 
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SELF-INFLICTED  LOSSES,  party  cannot  recover  damages  for,  286,  312, 

825,  603,  661,  716,  747,  901,  995. 
SEPARATE  ESTATE,  77  et  seq.    (See  Married  Women.) 
SEPARATION  OF  HUSBAND  AND  WIFE,  deeds  of,  conditional  char- 
acter of,  614. 

contracts  for,  when  void^  91,  395. 

settlements  based  on,  when  valid,  395. 
SERVANT  <see  Master). 

When  entitled  to  recover  on  implied  contract,  707.     (See  Implied  Cox- 
tract.) 
SERVICJ3,  acceptance  of,  implies  promise  to  pay,  7,  707. 

contracts  limiting,  430,  437. 

term  of,  716  et  seq, 
SET-OFF. 

Set-ofF  a  processual  right  and  governed  by  lex  fori,  1009. 

no  set-off  at  common  law,  1010. 

set-off  may  be  specially  stipulated,  1011. 

by  statute  extended  to  mutual  debts,  1012. 

equitable  claims  may  be  set  off,  1013. 

set-off  doe^  not  extinguish  debt,  but  only  affects  remedy,  1014. 

use  of  on  trial  is  optiomil,  1015. 

practice  as  to  counter-claim,  1016. 

only  actionable  debts  can  be  set  off,  1017. 

to  debts  barred  by  statute  of  limitations  statute  must  be  specially  pleaded, 
1018. 

debts  not  due  at  date  of  suit  cannot  be  set  off,  1019. 
must  be  due  when  offered  at  trial,  1020. 
must  be  between  the  same  parties,  1021. 

personal  debts  cannot  be  set  off  against  representatives,  1 022. 

agent's  debt  cannot  be  set  off  against  principal,  1023. 

surety  may  avail  himself  of  debts  due  his  principal,  1024. 

after  assignment,  debt  due  assignee  may  be  set  off  on  suit  by  him,  1025. 

distinctive  rule  as  to  insolvent  and  bankrupt  assignees  and  receivers,  1026. 

principal's  debt  may  be  set  off  against  agent,  1027. 

so  as  to  partners,  1028. 

unliquidated  damages  not  admissible  as  set-off,  though  admissible  as  coun- 
ter-claim, 1029. 

set-off  not  admissible  in  proceedings  in  rem,  1030. 

when  equivalent  to  payment,  964. 

effect  of  when  appropriated  to  debts  excluded  by  statute  and  illegal  debts, 
965.     (See  Payment.) 
SETTLEMENT,  based  on  error,  when  open  to  revision,  192. 
SETTLEMENT  OF  CLAIM,  when  a  good  consideration,  533-.'>. 
SETTLEMENTS  in  fraud  of  creditore  void,  376. 

and  so  in  fraud  of  marital  rights,  399. 
SEVERABLE  CONTRACTS,  what  are,  233,  330,  338,  511,  580,  899.     (See 
Divisible.) 
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SEVERAL,  what  debts  are  to  be  considered,  814,  824  et  seq,    (See  Parties.) 
SEVERAL   SUITS,  when  to  be  maintained  by  joint  parties,  817.     (See 

Joint  Creditor,  Joint  Debt.) 
SEVERANCE  of  illegal  from  legal  stipulatiou,  338. 
SEVERANCE  OF  PARTIES,  when  to  be  worked,  815. 
SEXUAL  OFFENCES,  agreements  to  furlher,  void,  373. 
SHAREHOLDER. 

When  infant  may  be,  40  et  seq. 

when  married  women  may  be,  69  et  seq. 

rights  of,  139  et  seq. 
SHERIFF,  sale  by,  does  not  imply  warranty,  230. 

transfers  title,  740. 

when  required  to  refund,  739. 
SHIP,  insurance  of  in  ignorance  of  loss,  298  et  seq. 

sale  of,  in  ignorance  of  loss,  298,  308.    (See  Bill  of  Lading  ;  Charter 
Party.) 
SHORT  HAND  terms,  interpretation  of,  634,  636. 
SICKNESS,  when  a  defence  to  a  contract  for  personal  service,  323. 
SIGNATURE  to  wrong  document  does  not  bind,  185. 

to  deed  (see  Deed). 
SIGNING  DOCUMENT,  presumes  acquaintance  with  its  contents,  22,  185, 

572,  615. 
SILENCE,  when  constituting  a  contract,  6.     (See  Estoppel.) 
SIMPLE  CONTRACTS,  distinctive  features  of,  684. 

consideration  of,  493  et  seq.     (See  Consideration.) 
SIMULATION,  how  far  affecting  validity  of  promise,  175. 
SMUGGLING,  agreement  lor,  445  et  seq. 
SOLEMNIZATION  of  contract,  determined  by  place,  874. 
SOLICITOR,  effect  of  payment  to  or  by,  942,  944.     (See  Payment.) 

sale  of  business  by,  433. 

undue  influence  by,  161.     (See  Attorney.) 
SOLVENCY,  false  statements  as  to,  when  false  pretences,  262. 

intention  not  to  pay  may  be  a  false  pretence,  258. 
SPECIALIST,  assumed  to  have  special  knowledge,  200. 

liability  for  deceit  in  his  department,  264. 
SPECIALTY,  when  requiring  consideration,  495.     (See  Deeds,  Seals.) 

when  to  be  modified  by  parol,  642,  690. 

capacity  of  infants  as  to,  38. 
SPECIFIC  MEANING,  to  be  brought  out,  667. 

SPECIFIC  PERFORMANCE,  right  to,  212,  232  et  seq.,  282,  301,  305. 
SPECULATION,  party  buying  cannot  recover  back,  749. 
SPENDTHRIFTS,  by  statute  made  incapable  of  contract,  124. 
SPIRITUOUS  LIQUORS,  when  contracts  for  sale  of  illegal,  342-3,  348. 

law  of  place  of  performance  determines,  361,  871. 
SPOLIATION,  pre^sumption  against,  695  et  seq, 
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STAKEHOLDER,  rights  of,  under  wager,  452. 

deposit  with  auctioneer  as  such  may  be  recovered  back,  729. 

when  liable  for  money  had  and  received,  729. 
STAMP,  local  law  as  to,  to  be  observed,  913. 
STATE,  has  no  constitutional  power  to  abrogate  contracts,  1063. 
STATEMENT  OF  ACCOUNT,  when  subject  of  suit,  774. 
STATUTE  OF  FRAUDS,  how  far  precluding  parol  modifications  of  con- 
tract, 661. 

whether  novation  is  covered  by,  865. 

as  to  performance  generally,  S60  et  seq, 
STATUTE,  VIOIiATION  OF. 

Contract  to  violate  statute  is  illegal,  360. 

in  conflict  lex  loci  solutionis  prevails,  361. 

evasions  of  statute  invalidate,  362. 

not  necessary  that  penalty  should  be  prescribed,  363. 

mere  penalty  imposed  does  not  make  contract  illegal,  364. 

otherwise  when  aft  is  made  unlawful,  365. 

party  protected  by  statute  may  sue,  366. 

agreement  cannot  be  made  unlawful  by  subsequent  legislation,  or  change 
of  judicial  opinion,  nor  can  it  be  validated  by  subsequent  legislation, 
367. 

void  contract  cannot  be  validated,  368. 
STAY-LAWS,  constitutionality  of,  1067  et  seq. 
STIPULATIONS,  construction  of,  670. 

STOCK-BRORERAGE,  contracts  incident  to,  442  et  seq.,  453  et  seq. 
STOCKHOLDERS  OF  CORPORATION,  powers  of,  139.     (See  Share- 
holders.) 
STOCKS,  purchase  of,  for  future  delivery,  when  invalid,  463. 
STOLEN  GOODS,  see  211,  291,  347,  376,  732,  734. 
STOPPAGE  IN  TRANSITU,  vendor's  right  of,  877  et  seq. 
*'  STRADDLE,"  meaning  of  term,  453  a. 
STRANGER,  cannot  sue  on  contract,  507,  784. 

action  of,  as  determining  condition,  593. 

when  entitled  to  sue  on  contract,  785  ef  seq. 

payment  by,  when  satisfaction,  942,  1008.     (See  Accord  and  Satis- 
faction.) 
STRANGERS,  rights  of,  when  honafide  purchasers,  211,  291,  347,  352,  376, 

733,  734.     (See  Third  Party.) 
SUBJECTIVE  IMPOSSIBILITY,  as  distinguished  from  objective,  296. 
SUBSCRIBERS  TO  CORPORATIONS,  released  by  false  statements  of 

officers,  276-7. 
SUBSCRIPTIONS,  when  conditional,  595. 

SUBSCRIPTIONS  TO  CHARITIES,  mutual,  consideration  for,  528  et  seq. 
SUBSCRIPTIONS  TO  JOINT  ENTERPRISES,  effect  of,  16  a,  528,  595. 
SUBSEQUENT  CONDITIONS. 

Conditions  subsequent  divest  title,  but  not  in  favor  of  strangers,  608. 
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SUBSEQUENT  CONDITIONS— (confmuerf) . 

burden  is  on  party  setting  up  devolution  of  property  by  conditions  subse- 
quent, 609. 

contract  may  give  right  to  rescind]  on  breach  of  warranty,  610. 

on  contracts  of  **  sale  or  return"  title  vests,  611. 

right  to  determine  contract  of  service  dependent  upon  concrete  case,  612. 

indentures  of  apprenticeship  are  mutually  dependent,  613. 

deeds  of  separation  between  husband  and  wife  are  revoked  on  renewed 
cohabitation,  614. 

forfeitures  may^)e  waived,  615. 

on  happening  of  condition  subsequent  title  reverts,  616. 

defeasible  title  passes  to  vendee,  617. 
SUBSEQUENT  IMPOSSIBILITY,  distinctive  character  of,  296. 
SUBSTANCE,  error  in,  177  et  seq.,  188. 
SUBSUMPTION  OF  FACTS,  error  as  to,  effect  of,  199. 
SUE,  agreement  not  to,  when  void,  416. 

effect  of,  831,  1036.     (See  Release.) 
SUFFICIENCY  OF  CONSIDERATION,  courts  will  not  determine,  617. 
SUIT,  cannot  be  brought  on  illegal  agreement,  340. 

forbearance  of,  when  a  good  consideration,  532. 

on  contract  must  be  brought  by  party,  784. 

threat  of,  how  affecting  promise,  148,  150,  532. 

speculative  purchase  of,  when  void,  424. 
SUNDAY,  when  duties  maturing  on,  are  to  be  performed,  897. 
SUNDAY  LAWS,  CONTRACTS  CONTRAVENING. 

Sunday  contracts  in  some  states  void,  382.' 

statutes  do  not  affect  executed  contract,  383. 

so  as  to  Sunday  transfer  of  property,  384. 

when  statute  relates  to  *^  ordinary''  calling  it  does  not  invalidate  collateral 
contracts,  385. 

indorsee  without  notice  not  bound,  386. 

parties  dealing  honajide  protected,  387. 

exceptions  to  be  liberally  construed,  388. 

Sunday  contracts  cannot  be  ratified,  389. 

date  may  be  corrected  by  parol,  390. 

duration  of  Sunday  determined  by  statute,  391. 
SUNDAY  SALES,  when  divisible  in  accounts,  338. 
SUPERIORITY,  cannot  bo  used  to  extort  advantages,  159. 
SUPPRESSION  OF  TRUTH,  when  equivalent  to  false  statement,  217, 

249-50. 
SURETY,  may  avail  himself  by  set-off  of  debts  due  his  principal,  1023. 

when  entitled  to  notice,  570  et  seq, 

position  of,  as  to  appropriation  of  payment,  923  et  seq, 

entitled  to  candor  from  principaj,  217,  254. 

when  may  recover  advances  from  principal,  759. 
SURETYSHIP,  capacity  of  infants  for,  41. 
SURPLUSAGE,  does  not  vitiate  contract,  668. 
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SURVIVORSHIP   OF  JOINT  DEBT,  when  resulting,  820,  832.     (See 

Parties.) 
SUSPENSIVE  CONDITIONS,  effect  of,  550. 

TARIFF,  agreements  to  inyade,  445. 
TAXATION,  right  of,  by  state,  1063  ti  seq. 
TAXES,  illegally  extorted,  can  be  recovered  back,  788. 
TECHNICAL  TERMS,  to  be  subordinated  to  read  intent,  663. 
TELEGRAM,  contracts  by,  18,  27,  1043,  1056. 

liability  to  blunders  by,  1056. 

receiver  of,  when  may  sue,  791,  1056. 
TELEGRAPH  COMPANIES,  liability  of,  for  negligence,  1056. 
TELEGRAPHIC  PRIVILEGES,  when  the  subject  of  monopoly,  437. 
TEMPORARY  IMPOSSIBILITY,  nature  of,  831. 
TENANT,  covenant  of,  when  defeated  by  ctisusy  818. 

where  required  to  pay  rent,  873. 

may  recover  payments  he  has  been  compelled  to  make  in  landlord's  behalf. 
762. 
TENANTS  IN  COMMON,  one  paying  in  behalf  of  both  may  recover  back, 

759. 
TENDER. 

lender  of  Mvney  in  Discharge  of  Debt, 

Distinction  between  tender  of  debt  and  tender  of  something  in  compliance 
with  contract,  970. 

tender  is  an  offer  of  payment  in  full  of  a  debt,  971. 
stops  interest  and  costs,  972. 
not  admissible  for  unliquidated  damages,  973. 

may  be  made  under  protest,  974. 

tender  otherwise  admits  debt,  975. 

to  discharge  litigated  debt,  money  must  be  paid  into  court,  976. 

conditional  tender  inoperative,  977. 

tender  must  be  of  exact  sum,  978. 

to  divisible  debt  there  may  be  tender  joro  tanto,  979. 

tender  must  be  on  precise  day  and  in  place  fixed,  980. 

plea  of  tender  must  set  forth  constant  readiness  to  pay,  981. 

tender  may  be  made  to  or  by  agent  or  joint  creditor  or  debtor,  982. 

tender  of  money  must  give  opportunity  for  inspection,  though  this  may  be 
waived,  983. 

tender  must  be  in  current  coin,  but  this  may  be  waived,  984. 

objection  to  character  of  money  may  be  waived,  985. 

cheque  or  other  security  is  not  tender,  986. 

when  tender  is  a  condition  precedent,  558,  581,  606. 
Distinctive  Rule  as  to  Goods. 

Tender  of  goods  must  be  specific,  987. 

must  be  unconditional,  988. 
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TENDER— (conftnueeO. 

goods  must  exactly  correspond  with  description,  and  be  merchantable  by 

local  law,  989. 

if  delivered  at  time  and  place  fixed,  this  is  sufficient,  990. 

party  fixing  place  should  notify  other  party,  991. 

designation  required  as  to  bulky  articles,  992. 

tender  of  goods  may  transfer  title,  998. 

may  be  a  prerequisite  to  establish  a  duty,  994. 
may  be  waived,  995.     (See  285,  661.) 
TENDER  OF  RESTORATION,  when  necessary  to  specific  performance,  285. 
TENTATIVE  WRITING,  effect  of,  644. 
TERMS  OF  ART,  meaning  of,  630. 
THIRD  PARTY,  action  of,  as  determining  condition,  5.93. 

when  entitled  to  sue  on  contract,  785  et  seq, 

payment  by,  when  satisfaction,  942,  1008. 

right  of,  as  bonajide  purchaser,  211,  291,  347,  376,  733,  734. 
THREATS,  when  constituting  duress,  144  et  seq,     (See  Duress.) 
TICKETS,  presumption  of  knowledge  of  limitations  in,  5,  22;  see  185,  196, 

672,  615. 
TIME,  mistake  as  to,  may  be  corrected,  203. 

lapse  of,  how  affecting  proposal,  9. 
TIME  OF  ACCEFfANCE,  limits  as  to,  15. 

determines  law  of  contract,  21. 
TIME  OF  CONDITION,  when  material,  557. 
TIME  OF  PERFORMANCE,  881  et  seq. 

money  obligations  without  date  payable  on  demand,  881. 

reasonable  time  implied  when  none  is  fixed,  882. 

full  limit  of  fixed  time  to  be  allowed,  884. 

promisor  by  disabling  himself  may  become  liable  at  once,  885. 

**  forthwith,"  how  construed,  886. 

when  time  is  of  essence,  punctuality  will  be  compelled,  887,  892. 

forfeiture,  when  exacted,  889. 

when  punctuality  is  waived,  891. 

nominal  date,  meaning  of,  893. 

how  time  is  noted ;  first  day  excluded,  895. 

**  month,''  meaning  of,  896. 

Sunday,  when  duties  maturing  on,  are  to  be  performed,  897. 
TIME  TABLES,  railroad,  how  far  contractual,  25,  800,  1055. 
TITLE,  cannot  be  passed  when  not  held,  292,  734,  793. 

contracts  of  vendor  for,  230. 

failure  of,  ground  to  recover  back  price,  520,  527,  742. 

when  a  warranty  of,  implied,  223  et  seq. 

when  divested  by  condition  subsequent,  608,  618. 

when  passing  to  fraudulent  vendee,  291. 

when  transferred  by  tender,  993. 
'*T0  ARRIVE,"  meaning  of  averment,  663. 
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TORT,  money  obtained  by,  may  be  recovered  back,  730  et  seq, 

suit  for,  may  be  maintained  for  abuse  of  contractual  relations,  812, 1043  etseq. 

waiver  of,  effect  of,  736. 
**TOUJOURS  PRIST,"   meaning  of  term,  981. 
TRADE,  contracts  restraining,  void  : — 

Agreement  to  surrender  inalienable  rights  is  void,  430. 

agreement  binding  party  not  to  do  business  in  a  particular  place  may  be 
sustained,  431. 

no  objection  to  such  agreement  that  it  is  unlimited  as  to  time,  432. 

reasonableness  of  restraint  is  a  question  of  law,  433. 

must  be  valuable  consideration,  434. 

party  may  be  enjoined  for  breach  of  trust,  435. 

patent  rights  and  secret  processes  may  be  sold  without  limitation,  436. 

parties  may  bind  themselves  to  deal  exclusively  with  each  other,  and  em- 
ployee may  bind  himself  to  give  his  whole  services  to  employer,  437. 

agreements  relieving  from  liability  for  negligence  are  void,  438. 
limiting  prices  of  labor  void,  439. 

agreement  not  to  labor  except  at  a  certain  price,  or  for  a  particular  per- 
son, is  invalid,  440. 

and  so  of  combination  of  employers,  441. 

agreement  to  absorb  a  staple,  or  to  fix  prices,  invalid,  442. 

and  so  of  agreement  to  absorb  transportation,  442  a, 

agreement  to  suppress  bids  at  auction  and  public  proposals  void,  443. 
TRADES  UNIONS,  agreements  of,  when  void,  439. 
TRADING  WITH  ENEMY,  illegal,  473. 
TRANSPORTATION,  agreements  to  absorb,  void,  442  a. 
TRAVEL,  MONOPOLY  OF,  437  et  seq. 
TRESPASS,  agreement  to  commit,  invalid,  345. 
TROVER,  sale  implied  from  recovery  in,  7. 

when  suit  lies,  960. 

may  be  maintained  after  tender,  990,  993. 
TRUSTEE,  duty  of,  as  to  candor,  254. 

unfair  dealings  by,  invalid,  159. 

cannot  prefer  his  interests  to  his  client's,  927. 

effect  of  payment  to  or  by,  948. 

when  suit  must  be  brought  in  the  name  of,  799. 

sale  of  influence  void,  408. 

when  liable  to  principal  in  money  had  and  received,  726. 

undue  influence  exercised  by,  161. 

when  one  of  several  may  receipt,  940. 
TRUSTS,  agreements  to  pervert,  void,  408. 

sale  of,  agreements  for,  void,  408. 
TRUTH,  duty  of  disclosing,  232,  249,  250  et  seq. 
TURPITUDE,  no  degrees  in,  340-5. 
TWENTY-ONE  YEARS,  limit  of  infancy,  29. 
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ULTRA  VIRES,  scope  of  term,  180  et  seq.,  141. 
UNCER^TAINTr,  when  vitiating  contract,  8,  627  et  seq. 

when  explained  by  parol,  202,  661. 
UNCONSCIONABLE  CONTRACTS,  equity  will  not  execute,  166. 
**  UNCORE  PRIST,"  meaning  of  term,  980. 
UNDERVALUE,  how  far  inferring  fraud,  518. 
UNDISCLOSED  PRINCIPAL,  may  sue,  802,  810. 

may  be  sued,  811. 
UNDUE  INFLUENCE,  effect  of,  in  avoiding  promise,  157  et  seq.  ^  (See 

Influence.) 
UNILATERAL  CONTRACTS,  limits  of,  1,  498  et  seq, 
UNLAWFUL   AGREEMENTS,  not  valid,  885  et  seq.     (See  Illegal 

Agreements.) 
UNLIQUIDATED  DEBT,  how  affected  by  accord  and  satisfaction,  1000. 

(See  Accord  and  Satisfaction.) 
.USAGE  OF  TRADE,  how  affecting  contracts,  660. 
USE  AND  OCCUPATION,  implied  contracts  for,  708  et  seq. 
USURY. 

Usury  laws  local,  and  to  be  strictly  construed,  461. 

between  conflicting  laws,  that  least  onerous  is  to  be  applied,  462. 

law  of  place  of  performance  control^,. 468. 

mistake  in  fact  will  not  avoid  contract,  otherwise  as  to  mistake  in  law, 
464. 

stranger  cannotavail  himself  of  statute,  465. 

contract  not  in  itself  valid  not  affected  by  subsequent  usurious  receptions, 
466. 

statute  cannot  be  evaded  by  disguising  or  reconstructing  loan,  467. 

statutes  do  not  apply  to  any  transactions,  but  loans,  468. 

borrower  in  usurious  contract  cannot  defend  without  doing  equity,  469. 

question  one  of  exaction,  not  of  payment,  470. 

"VALUABLE"  CONSIDERATION,  distinctive  features  of,  497. 
VALUE,  OPINION  AS  TO,  when  a  false  pretence,  259  et  seq. 

when  necessary  to  constitute  consideration,  517-8. 
VENDEES,  when  affected  with  equities  of  vendor,  292,  352,  784,  798. 
VENDOR,  liability  of,  212  et  seq.     (See  Sale.) 

liability  for  negligence,  1046. 

when  responsible  for  deliver^'  of  goods,  879. 

duties  of,  in  delivery,  911-918. 
VERACITY,  duty  as  to,  limits  of,  217,  250. 
VERBAL  MISTAKES,  liability  for,  1051. 
VICTIMS  of  illegal  scheme  not  barred  from  recovery,  858. 
VIOLENCE,  how  far  affecting  contract,  145  et  seq.     (See  Duress.) 
VIS  MAJOR,  when  a  defence  to  covenant,  819. 

meaning  of,  805,  808  et  seq. 
VOID  CONTRACTS  to  be  distinguished  from  illegal,  886. 
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VOID  SECURITIES,  payment  by  a  nullity,  960. 

price  paid  on  may  be  recovered  back,  744. 
**  VOIDABLE,"  as  distinpiished from  **void,"  28;  seeSl,  65,  56,  114,  117a. 
382,  386. 
produced  by  infancy,  31,  55. 

by  lunacy,  114  e^  seq, 
by  duress,  154. 
VOLUNTARY  CONVEYANCES,  when  fraudulent,  377. 
VOLUNTARY  GIFTS,  burden  of  proof  as  to,  164. 

cannot  be  recovered  back,  496,  751. 
VOLUNTARY  PAYMENT  FOR  ANOTHER,  766  et  seq.    (See  Money 

Paid  to  Another's  Use.) 
VOLUNTEER,  cannot  sue  on  contract,  507,  784-5. 
VOTES,  agreements  to  obtain  are  void,  406. 
VOTUM,  meaning  of  in  Roman  law,  493. 

WAGERS. 

Wagers  on  matters  which  ought  not  to  be  investigated  are  illegal,  449. 

and  60  of  wagers  on  matters  which  it  is  against  the  policy  of  the  law  to 
have  acted  on,  450. 

by  statute  wagers  are  illegal,  461.   • 

in  this  country  tendency  is  to  hold  all  wagers  illegal,  462. 

when  to  be  sued  on  in  money  had  and  received,  729. 

a  contract  to  purchase  stocks  or  other  chattels  without  intention  of  deliver- 
ing  is  void,  453. 

**  options"  not  necessarily  illegal,  463  a. 

otherwise  as  to  "comers,"  463  h, 

securities  given  for  gaming  debts  void,  but  money  paid  cannot  be  recov- 
ered back :  price  of  gambling  material,  464. 

by  statute  marine  insurance  without  interest  void,  456. 

so  of  insurances  of  life,  466. 

and  so  of  fire  insurances,  467. 

contracts  based  on  lotteries  illegal,  458. 
WAGES,  implied  contracts  for,  707  et  seq,     (See  Implied  Contracts.) 
WAIVER  OF  CONDITION,  effect  of,  604 ;  see  312,  679,  716,  747. 
WAIVER  OF  PERFORMANCE  by  other  side,  effect  of,  312,  825,  603, 

661. 
WAIVER  OF  TENDER,  effect  of,  995  ;  see  285,  661 ;  and  see  Tender. 
WAIVER  OF  TIME,  when  inferred  from  conduct,  885  a. 
WAIVER  OF  VOIDABILITY,  proof  of,  284. 
WAR,  effect  of,  in  suspending  contracts,  93,  319,  478. 

suspends  right  to  contract,  473-6. 

when  defeating  covenant,  319. 

how  affecting  insurance,  319,  547. 
•  WAREHOUSEMAN,  when  an  insurer,  320. 
WARRANT  OF  ATTORNEY,  construction  of,  666. 
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Representations  to  be  distinguished  from  conditions  and  warranties,  212. 

there  must  be  cuasal  relation  between  misrepresentation  and  contract,  213. 

contract  induced  by  honest  misapprehension  may  be  rescinded,  though  no 
action  for  deceit  may  be  maintained,  214. 

expressions  of  opinion  not  representations,  215. 

misrepresentations  must  have  been  material,  and  must  have  produced  the 
injury,  216. 

suppression  of  facts  does  not  bind  unless  amounting  to  distortion  of  truth, 
217. 

a  condition  negatives  concurrence  of  minds;  warranty  assumes  concur- 
rence, but  gives  damages  for  misstatement,  218. 

warranty  need  not  be  in  any  particular  words,  219. 

warranty  on  one  point  excludes  general  implied  warranty,  220. 

supplying  for  particular  purpose  implies  fitness,  221. 

selling  meat  for  human  food  implies  fitness,  222. 

selling  by  merchant  implies  merchantability,  and  by  manufacturer  implies 
that  he  made  the  goods,  228. 

defects  open  to  inspection  not  warranted  against,  224. 

selling  by  sample  implies  correspondence  with  sample,  225. 

representation  may  be  an  estoppel,.  226. 

no  warranty  when  buyer  depends  on  his  own  judgment,  227. 

vendor  may  be  liable  for  negligence,  228. 

sale  **  with  all  faults"  excludes  warranty,-  229. 

warranty  of  title  implied  in  sale,  230. 

to  sustain  such  suit  there  must  be  eviction,  231. 

implication  of,  909-10. 

does  not  cover  depreciation  in  transit,  911. 

false,  when  a  false  pretence,  263. 

on  failure  of  price  may  be  recovered  back,  746. 
WIDOW,  agreement  not  to  marry  invalid,  397. 
WIFE,  76  el  seq.     (See  Married  Women.) 

conveyances  to  defraud,  when  void,  399. 
WILL,  FREEDOM  OF,  how  far  affected  by  error,  174  n. 

not  incompatible  with  duress,  145. 
WITNESS  FEES,  promise  to  pay,  not  binding,  500. 
WORDS,  error  as  to  use  of,  effect  of,  202. 

meaning  of,  how  settled,  627  et  seq,     (See  Interpretation.) 

intention  as  to,  to  be  effected,  657. 

of  art,  meaning  of,  630. 
WORK,  contract  for,  when  defeated  by  casus,  822. 
WORK  AND  LABOR,  implied  contracts  for:— 

Where  completion  of  goods  is  prevented  by  accident,  quantu7n  meruit  may 
lie,  714. 

contracts  of  common  carriage  dependent  on  completion,  715. 
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WORK  AND  LABOR— (conanu£d). 

when  serrice  is  broken  into  by  employer,  back  wages  or  damages  may  be 
recovered,  716. 

but  not  when  this  is  act  of  employee,  717. 

term  of  service  dependent  on  circumstances,  718. 

special  promise  to  pay  not  to  be  implied  in  cases  of  friendly  and  family 
service,  719. 

nor  where  there  is  a  stated  salary  or  other  fixed  compensation,  720.    (See 
Implied  Promises.) 
WORK  DONE,  implied  contract  for,  707  et  seq.  (See  Implied  Contract.) 
WORK,  EXTRA,  liability  for,  500,  720. 
WORKMAN,  when  entitled  to  provide  a  substitute,  323. 
WRITING,  when  conflicting  with  printed  terms,  effect  of,  22. 

how  related  to  parol,  642,  680-4. 
WRITTEN  CONTRACT,  absorbs  unwritten  negotiations,  643. 
WRITTEN  ENTRIES,  effect  of,  when  compared  with  printed,  652. 

* 

YEAR,  limits  of  service,  716  e^  seq* 
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